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1863-1871. 


THE    HOME    INSURANCE    COMPANY   ^. 

STANCHFIELD. 

Circuit  Couft^  Eighth  Circuit;  District  of  Minnesotay 

October  Tl,  1870.  ' 

IkSXTRAKCE. — Ik  JUNCTION. —DiSCOTEKT. 

A  circuit  court  ought  not  to  entertain  a  bill  in  equity  filed  by  an  in- 
Burance  company,  after  a  loss  has  occurred  under  a  policy  issued  by 
them,  to  procure  a  decree  canceling  the  policy  and  enjoining  the  in- 
sured from  bringing  any  action  upon  it,  where  the  bill  is  founded 
upon  charges  of  fraud  in  obtaining  the  policy,  which,  if  true,  might 
be  set  up  in  defense  of  an  action  at  law  upon  it.  80  held^  where  the 
policy  contained  a  clause  limiting  the  time  for  suing  upon  it  to 
twelve  months  from  the  date  of  the  loss ;  so  that  there  was  no  dan- 
ger of  injury  to  the  complainant  through  any  unreasonable  delay  to 
sue. 

Query,  whether  a  circidt  court  within  a  State  whose  laws  allow  parties 
to  examine  each  other  upon  a  given  cause  of  action  or  defense,  ought 
to  entertain  a  bill  of  discovery,  merely  in  aid  of  such  cause  of  action 
or  defense  ? 

Motion  to  dismiss  a  bill  in  eqnity. 
n— 1 
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Home  Ins.  Go.  v.  Stanchfield. 


This  bill  was  filed  to  obtain  a  decree  canceling,  on 
the  ground  of  fraud,  a  policy  of  insurance  issued  by 
the  complainants,  and  enjoining 'the  defendants  from 
bringing  any  action  upon  such  policy. 

The  bill  alleged  that  the  complainants  were  a  for- 
eign insurance  corporation,  and  that  the  respondents 
were  citizens  of  the  State  of  Minnesota.  It  then  alleged 
that  the  corporation  issued,  on  December  15,  1858,  a 
policy  of  insurance,  described  in  the  bill,  to  the  respon- 
dent Stanchfield,  loss,  if  any,  payable  to  Newman.  It 
then  charged  that  they  were  induced  to  issue  the  pol- 
icy by  reliance  upon  certain  false  and  fraudulent  rep- 
resentations, which  were  particularly  set  out,  made  by 
Stanchfield ;  and  averred  a  loss  of  the  insured  building 
by  fire;  and  alleged  that  the  fraud  practiced^ on  tho 
complainants  was  not  discovered  by  them  till  after  the 
loss,  and  shortly  before  the  filing  of  the  bill,  and  that 
they  had  tendered  a  return  of  premium,  and  demanded 
that  the  policy  be  delivered  to  them  to  be  canceled, 
which  had  been  refused. 

The  bill  prayed  for  a  temporary  injunction  to  re- 
strain the  defendants  commencing  any  action,  in  any 
court,  upon  the  policy ;  and,  further,  that  on  the  final 
hearing,  the  defendants  might  be  decreed  to  deliver  up 
to  the  complainants  the  policy  to  be  canceled,  and  that 
it  be  declared  null  and  void,  and  for  general  relief. 

On  the  bill,  and  before  answer,  a  temporary  injunc- 
tion was  allowed  by  one  of  the  judges  of  this  court. 

To  this  bill  an  answer  was  filed,  admitting  the  issu- 

•  ing  the  policy,  the  loss,  and  the  intent  to  sue  upon  tho 

policy,  but  fully  denying  the  alleged  fraud  and  every 

allegation  of  false  representations,  or  intent  to  defraud. 

The  defendants  now  moved,  upon  the  bill  and  an- 
swer, for  an  order  dissolving  the  temporary  injunction. 
The  motion  was  heard  before  Mr.  Justice  Milleh,  of 
the  supreme  courts  and  Dillon,  Circuit  Judge. 
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Atmaier  &  MaTidraUy  for  the  motion. 
H.  E.  Finley  and  E.  K.  Davis^  opposed, 

Dillon,  J. — ^This  is  a  bill  in  equity  by  the  Hojne 
Insurance  Company,  of  New  York,  to  cancel  a  policy 
of  insurance  against  fire,  issued  by  them  to  the  respon- 
dent^ Stanchfield,  and  for  an  injunction  to  restrain  him 
from  commencing  any  action  thereon.  The  policy  was 
in  the  usual  form  of  such  instruments,  and  by  its  terms 
was  to  continue  in  force  for  one  year^  or  until  Decem- 
ber 15,  1869.  In  November,  1869,  the  building  covfered 
by  the  policy  was  consumed  by  fire,  and  in  the  March 
succeeding,  4he  present  bill  was  exhibited.  The  nature 
of  the  bill  appears  above  ;  and  it  is,  in  substance,  one 
to  have  the  policy  declared  void  because  it  was  pro- 
cured by  the  assured  by  means  of  false  and  fraudulent 
representations.  A  temporary  injunction  to  restrain  the 
respondents  from  commencing  any  action  on  the  policy, 
was  allowed  before  answer.  On  the  coming  in  of  the  an- 
swer, which  denies  the  alleged  fraud  and  fraudulent  rep- 
resentations, a  motion  is  made  to  have  the  order  for 
the  injunction  vacated;  and  it  is  this  motion  which 
was  argued  by  counsel  and  which  the  court  is  now 
to  decide.  But  the  solicitors  for  both  parties  desired 
the  questions  arising  on  the  bill  and  answer  to  be  dis- 
posed of  on  their  merits,  and  to  have  the  court  deter- 
mine whether  bills  like  the  present  one  are  maintaina- 
ble in  equity,  when  the  fraud  alleged  as  a  ground  for 
the  cancelation  of  the  policy  is  available  to  the  com- 
pany as  a  defense  to  an  action  on  the  policy,  and  con- 
stitutes, if  proved,  a  complete  defense  thereto. 

Under  the  full  denials  in  the  answer  of  the  fraud 
charged  in  the  bill,  there  would  be  little  hesitation  in 
holding  that  the  injunction  ought  to  be  dissolved  ;  but 
though  dissolved,  the  bill  would  yet  be  pending,  and 
the  question  as  ,to  the  right  to  maintain  such  a  bill 
would  still  remain  to  be  determined. 
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The  complainant's  solicitor  maintains  that  the  bill  is 
sustainable  upon  two  grounds :  1.  Because  a. discovery 
is  sought,  and  relief  consequent  upon  the  discovery. 
2.  Because  courts  of  equity  have  jurisdiction  concur- 
rent with  courts  of  law  in  matters  of  fraud,  and  will,  in. 
all  cases,  set  aside  agreements  obtained  by  means  of 
fiilse  and  fraudulent  representations. 

Of  these  grounds  in  their  order ;  and  first  as  to  the 
discovery.  This  is  not  a  bill  for  discovery  in  aid  of  a 
suit  or  defense  at  law  ;  and  it  is  a  bill  of  discovery  only 
in  the  same  general  sense  that  every  bill  is  such  which 
seeks  an  answer  from  the  defendant  under  oath.  It  is 
simply  a  bill  calling  for  an  answer  under  oath,  and 
praying  that  a  policy  of  insurance  be  set  aside  because 
it  was  procured  by  fraud.  Bills  of  discovery  had  their 
origin  at  a  time  when  at  law  a  party  was  not  entitled, 
to  and  could  not  obtain  the  evidence  of  his  adversary. 
By  the  legislation  of  Minnesota  {Stat.  1866,  520)  and  by 
that  of  Congress  (Act  of  July  6,  1862,  12  Stat  at  L. 
688  ;  Act  of  July  2,  1864,  13  Id.  351),  parties  to  suits  at 
law,  in  eqidty  and  admiralty,  are  not  only  permitted  to 
testify  in  their  own  behalf,  but  compellable  to  testify  at 
the  instance  of  the  adverse  party.  The  effect  of  this 
legislation  is  to  remove  the  grounds  or  reasons  which, 
originally  existed  for  bills  of  discovery ;  and  it  may  ad- 
mit of  doubt  whether  a  bill  merely  to  obtain  a  discov- 
ery in  aid  of  another  action  or  defense  ought  longer  to 
be  sustained  ;  but  this  is  ^  point  not  now  necessary  to 
be  determined.  K  the  present  bill  be  treated  as  one 
for  discovery  and  relief,  and  as  one  where  the  necessity 
of  obtaining  a  discovery  is  the  ground  of  equity  juris- 
diction, the  discovery  sought  has  failed,  for  the  answer 
denies  all  the  essential  averments  of  the  bill  charging 
fraud,  and  where  this  is  the  result  the  bill  must  be  dis- 
missed. 

Speaking  of  such  a  case,  Mr.  Justice  Stoby  says : 
"  If  the  discovery  is  totally  denied  by  the  answer,  the 
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bill  must  be  dismissed,  and  the  relief  denied,  although 
there  might  be  other  evidence  sufficient  to  establish  a 
title  to  relief ;  for  the  subject  matter  is,  under  such  cir- 
camstances,  exclusively  remediable  at  law."  Story  Eq. 
Jut.  §  691 ;  Id.  %%  74,  690.  As  to  the  first  ground  of 
equitable  jurisdiction,  viz :  the^necessity  of  a  discovery 
from  the  defendant,  it  fails,  because  the  complainant 
has  failed  to  obtain  the  discovery  which  he  sought. 
Brown  7).  Swann,  10  Pet.  497;  RusseU  v.  Clark,  7 
CraTichj  69,  89  ;  Young  v.  Colt,  2  Blaichf.  373. 

We  are  thus  brought  to  the  main  question  argued 
by  counsel,  viz :  Whether  equity  will  entertain  a  bill 
to  cancel  a  fire  policy,  filed  after  a  loss  has  happened, 
«Fhere  the  foundation  for  the  relief  sought  is  the  fraud- 
ulent representations  of  the  assured  in  procuring  the 
policy,  with  *espect  to  the  property,  its  ownership, 
value,  the  state  of  the  incumbrances,  &c.,  when  such 
fraudulent  representations  are  a  good  defense  at  law  to 
an  action  on  the  policy,  and  available,  as  such,  to  the 
company. 

If  such  a  bill  will  lie,  the  present  suit  having  been 
brought,  and  properly  brought,  the  assured  would  not 
be  allowed  afterwards  to  sue  at  law  on  the  policy, 
pending  t^  equily  suit  to  cancel  it ;  and  hence  an  in- 
junction to  restrain  the  commencement  of  such  an  ac- 
tion, if  threatened,  would  b^  proper.  But  if,  on  the 
other  hand,  equity  will  not  entertain  such  a  bill  as  the 
present,  of  course  the  injunction  should  not  have  been 
allowed,  and  ought  to  be  dissolved. 

The  injunction  feature  of  the  present  suit  is  thus 
dependent  upon  the  principal  inquiry  before  us,  and 
we  shall  give  no  separate  consideration  to  it.  The  pol-  . 
icy  to  which  this  suit  relates  contains  two  provisions, 
usual  in  such  instruments,  to  which  reference  may  be 
made,  as  bearing  upon  the  question  to  be  decided. 
One  is  that  the  loss,  if  any  happens,  is  not  payable 
inmediately^  but  oiUy  after  the  preliminary  proofs  re- 
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quired  by  the  policy  are  famished.  The  other  is, 
'^  that  no  suit  or  action  of  any  kind  against  said  com- 
pany, for  the  recovery  of  any  claim  upon,  under,  or  by 
virtue  of  this  policy,  shall  be  sustainable  in  any  court 
of  law  or  chancery,  unless,  such  suit  or  action  shall  be 
commenced  within  the  term  of  twelve  months  next  after 
any  loss  or  damage  shall  occur,"  &c. 

It  may  be  here  remarked  that  it  is  settled  law  that  a 
condition  in  a  policy  requiring  any  action  to  be  brought 
within  a  limited  and  specified  time  is  valid  and  bind- 
ing. Ripley  t.  -^Etna  Ins.  Co.,  30  N.  T.  136 ;  Roach  t?. 
New  York  Ins.  Co.,  Id,  646  ;  Carter  v.  Insurance  Co., 
12  lowa^  287 ;  Gray  v.  Hartford  Ins.  Co.,  1  Blatchf. 
280. 

It  is  our  opinion  that  the  present  bill  sets  forth  no 
sufficient  grounds  for  equitable  interference ;  and  we 
now  proceed  to  state  the  reasons  on  which  this  opinion 
rests. 

No  principle  is  more  familiar  than  the  one  that 
where  the  law  affords  a  full,  complete,  and  adequate 
remedy,  equity  will  not  interfere.  "Chancery,"  says 
Lord  Bacon,  * '  is  ordained  to  supply  the  law,  not  to 
subvert  the  law."  4  Bac.  Works ^  488.  In  other 
words,  the  parties  must  litigate  in  the  law  courts,  un- 
less there  are  good  or  legal  reasons  for  invoking  the  aid 
of  equity.  This  principle  or  rule  must  have  full  effect 
given  to  it  in  the  courts  of  the  Union,  for  it  is  recog- 
nized by  the  constitution  and  by  the  judiciary  act. 

The  constitution  declares  that  *'  in  suits  at  common 
law  .  .  .  the  right  of  trial  by  jury  shall  be  preserved." 
Const  Amendt.  Art.  VII. 

And  the  judiciary  act,  in  terms,  provides  that 
* '  suits  in  equity  shall  not  be  sustained  in  either  of  the 
courts  of  the  United  States  in  any  case  where  plain, 
adequate  and  complete  remedy  can  be  had  at  law." 
iStat.  atL.  82,  §10. 

In  the  case  before  us,  no  reason  is  set  forth  in  the 


Eighth  Circtjit  ;  Mini^esota. 


Home  Ins.  Co. «.  Stancofield. 


bill  showing  that  the  insurance  company  needs  the  aid 
of  a  court  of  equity  to  relieve  itself  of  liability  on  the 
policy.  Before  the  bill  was  filed  the  loss  had  hap- 
pened. By  the  terms  of  the  policy  the  assured  is 
bound  to  sue  within  a  year,  or  be  forever  barred.  The 
bill  alleges  that  he  is  about  to  bring  an  action  on  the 
policy.  If  the  facts  averred  in  the  bill  are  true,  they 
constitute  a  complete  defense  to  such  an  action,  and 
nothing  is  set  forth  showing  that  any  obstacles  stand  in 
the  way  of  making  this  defense  at  law.  If  no  loss  had 
happened,  and  especially  if  the  policy  were  one  having 
many  years  to  run,  such  as  life  policies,  there  would 
seem  to  be  a  necessity  to  sustain  a  resort  to  equity  to 
cancel  the  contract,  where  it  had  been  procured  by 
fraud.  But  such  is  not  the  case  now  before  the  court. 
There  are,  however,  other  and  perhaps  more  satisfac- 
tory grounds  for  not  entertaining  the  present  bill.  TJie 
bill  is  one  to  have  a  contract  made  between  the  parties 
decreed  to  be  delivered  up  to  be  canceled.  This  cannot 
be  done  without  wholly  taking  the  matter  out  of  the 
law  courts,  and  cutting  off  all  actions  in  those  courts. 
If  this  bill  is  not  sustained,  the  parties  are  simply  left 
to  their  legal  rights  and  remedies.  If  no  hardship,  no 
injustice,  will  result,  and  no  necessity  appears  for  not 
leaving  the  parties  to  their  rights  and  remedies  at  law, 
equity  wiU  leave  ^hem  there.  Now,  it  is  well  settled, 
to  use  the  language  of  Mr.  Justice  Story,  that  an  ap- 
plication to  equity,  to  have  ''instruments  canceled  or 
delivered  up,  is  not,  strictly  speaking,  a  matter  of 

right, but  of  sound  discretion,  to  be  exercised 

by  the  court,  either  in  granting  or  refusing  the  relief 
prayed,  according  to  its  own  notion  of  what  is  reason- 
able and  proper  under  all  the  circumstances  of  the  par- 
ticular case."    2  Story  Eq.  Jur.  §  693. 

Chancellor  Kent,  in  holding  that  a  court  of  equity 
had  full  power  to  order  instruments  to  be  delivered 
up,  whether  void  or  not  at  law,  and  even  if  void  on 
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their  face,  after  reviewing  some  of  the  leading  English 
cases,  says :  "  But,  while  I  assert  the  authority  of  the 
court  to  sustaiin  such  bills,  I  am  not  to  be  understood  as 
encouraging  applications  where  the  fitness  of  the  exer- 
cise of  the  power  of  the  court  is  not  pretty  strongly  dis- 
played. Perhaps,"  he  adds,  "  the  cases  may  all  be 
reconqiled  on  the  general  principle,  that  the  exercise  of 
this  power  is  to  be  regulated  by  sound  discretion,  as 
the  circumstances  of  the  individual  case  may  dictate ; 
and  that  the  resort  to  equity ^  to  he  sustained^  must  he 
expedient,  either  because  the  instrument  is  liable  to 
abuse  from  its  negotiable  nature,  or  because  the  de- 
fense, not  arising  on  its  face,  may  be  difficult;  or  uncer- 
tain at  law,  or  from  some  other  special  circumstances 
peculiar  to  the  case,  and  rendering  a  resort  here  highly 
proper,  and  clear  of  all  suspicion  of  any  design  to  pro- 
mote expense  and  litigation."  Hamilton  v.  Cummings, 
1  Johns.  Ch.  617,  523,  referred  to  by  Mabshall,  Ch.  J., 
in  Pearsall  v.  Elliott,  6  Pet.  95. 

Applying- these  principles  to  the  present  case,  we  do 
not  deny  that  equity  has  juris<3iction,  by  reason  of  the 
fraud  alleged,  to  entertain  the  suit,  but  are  of  opinion 
that  it  is  inexpedient  to  exercise  it  under  the  case  made 
by  the  bill.  To  leave  the  parties  to  their  remedy  at 
liaw  seems  to  be  a  more  reasonable  and  proper  exercise 
of  the  discretion  which  the  court  has  in  bills  to  cancel 
contracts,  than  to  retain  the  bill  and  exercise  the  au- 
thority asked.    Because, 

1.  The  company  has  a  full,  plain,  and  perfect  de 
fense  to  the  policy  at  law,  and  no  reason  is  shown  why 
a  resort  to  equity  is  either  necessary,  expedient,  or 
proper. 

2.  Action  at  law  on  the  policy  must  (as  we  have 
seen)  be  brought  in  a  short,  limited  time  after  the  loss. 
In  the  present  case,  only  about  seven  months  remained 
to  the  assured,  and  the  bUl  alleges  that  he  was  about  to 
bring  suit ;  the  purpose  of  the  present  bill  is,  there- 
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fore,  manifest,  viz :  to  force  the  assured  to  litigate  in 
equity  instead  of  at  law,  thereby  depriving  the  party 
of  the  right  to  a  trial  by  jury. 

3.  If  the  bill  be  entertained  because  the  insurance 
company  has  the  right  to  resort  to  equity,  then  all 
similar  bills  must  likewise  be  entertained  in  equity, 
and  this  gives  the  companies  the  advantage  of  a  choice 
of  forum.  K  the  company  prefers  to  litigate  in  equity, 
it  will  file  its  bill  before  the  preliminary  proofs  are  fur- 
nished, and  thus  compel  the  assured  to  settle  the  con- 
troversy in  that  court.  If,  on  the  other  hand,  the  com- 
pany prefers  to  litigate  at  law,  it  will  simply  omit  to 
file  a  bill;  and  await  the  action  of  the  assured,  who, 
unless  there  is  some  special  ground  for  going  into 
equity,  must  be  content  with  his  legal  remedies. 

4.  The  effect  of  sustaining  the  present  resort  to 
equity,  would  be  to  transfer  the  great  bulk  of  all  litiga- 
tion arising  out  of  losses  under  policies,  from  the  courts 
of  law  into  the  courts  of  equity.  The  business  of  in- 
suiance  is  now  almost  wholly  carried  on  by  companies 
of  large  capital,  and  these  are,  in  most  instances, 
foreign  corporations.  From  the  supposed  sympathy 
of  jurors  in  favor  of  the  assured  as  against  the  insur- 
ance compaiiy,  and  from  the  supposed  even-handed  im- 
partiality of  the  judge,  it  is  not  difficult  to  see  that 
companies,  having  the  choice  of  courts,  would  prefer  the 
equitable  to  the  legal  forum  in  almost  all  cases.  And 
the  court  must  say  that  it  is  the  result  of  its  experience, 
in  the  trial  of  insurance  cases,  that  the  fears  which  the 
companies  entertain  as  to  the  sympathy  of  the  jurors 
in  favor  of  the  assured,  have,  by  far,  too  much  founda- 
tion. But  the  remedy  lies  in  the  more  liberal  exercise 
by  the  common  law  courts  of  the  duty  to  grant  new 
trials  where  verdicts  are  clearly  wrong,  and  not  in  an 
extension  of  equity  cognizance  over  controversies  and 
issues  in  their  nature  essentially  legal. 

Having  discussed  the  case  on  principle,  it  is  due  to 
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its  intrinsic  importance,  as  well  as  to  the  importance 
which  counsel  attach  to  it,  and  the  care  with  which 
they  have  prepared  their  arguments,  that  we  should 
also  examine  it  in  the  light  of  authority.  All  the  cases 
referred  to  by  counsel  and  others,  have  been  examined. 
Many  of  them  are  meagrely  reported,  and  very  unsat- 
isfactory, and  some  of  them  conflicting.  The  result  of 
the  examination  is  the  belief  that  the  weight  of  mod- 
em judicial  opinion  is  in  favor  of  rather  than  against 
the  views  above  expressed. 

It  may  be  admitted  that  the  early  English  ca^es  be- 
low mentioned  would  favor  the  retention  of  the  present 
biU,  for  equity  seems  then  to  have  exercised  a  very 
free  jurisdiction,  and  to  have  canceled  policies  with  a 
liberal  hand,  even  where  there  was  a  <5omplete  remedy 
or  defense  at  law.  Referring  to  this.  Sir  James  Mans- 
field, Ch.  J.,  in  a  case  before  him,  said  :  '*  Courts  of 
equity  formerly  exercised  an  odd  jurisdiction  on  this 
subject"  (Cousins  v.  Nantes,  3  Taunt  617) ;  ^'alluding 
perhaps,"  says  Mr.  Phillips,  who  quotes  the  passage, 
"to  cases  of  interference  by  equity  courts  where  there 
was  an  adequate  remedy  at  law."  2  Phill.  Ins. 
pi.  1933. 

But  at  the  present  day  insurance  contracts  are  re- 
garded by  the  courts  as  standing  upon  the  skme  footing 
with  other  contracts,  and  there  must  be  some  good 
reason  for  a  resort  to  equity  with  respect  to  them,  else 
the  parties,  both  insurer  and  insured,  must  remain  sat- 
isfied with  their  legal  remedies. 

The  true  doctrine  is  stated  by  Mr.  Phillips  (2 
PJiill.  Ins.  pi.  1933).  He  says :  "  Courts  of  law  have 
the  usual  jurisdiction  upon  policies  of  insurance." 
After  noticing  the  former  course  of  the  equity  courts, 
he  adds  :  ''The  limits  of  the  jurisdiction  in  law  and 
equity  in  respect  to  policies  are  now  as  well  settled  as 
in  respect  to  any  other  species  of  contracts,  the  general 
jurisdiction  being  in  the  courts  of  law,  with  exceptions 
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upon  the  same  grounds  as  other  contracts.''  It  is 
proper  to  observe  that  he  subsequently  says:  "A 
court  of  equity  is  the  proper  tribunal  to  which  to  apply 
to  compel  the  assured  to  surrender  a  policy,  fraudulently 
obtained."  Id.  pi.  1938.  And  Mr.  Angell  adopts  his 
language.  Mre  Ins.  §  384.  The  material  cases  re- 
ferred to  by  these  authors,  together  with  other  cases, 
will  now  be  briefly  noticed,  in  the  order  of  their 
occurrence. 

In  Whittingham  7).  Thomburgh,  2  Vern.  Oh.  206, 
A.  D.  1690 ;  S.  C,  3  JEq.  Cos.  Abr.  635,  a  life  policy 
was  obtained  by  fraud.  After  the  loss,  the  court 
ordered  the  policy  to  be  delivered  up  to  be  canceled, 
and  a  perpetual  injunction  against  the  verdict  obtained 
thereon  at  law.  This  case  is  very  briefly  reported,  oc- 
cupying but  a  few  lines.  The  grounds  on  which  equity 
interfered,  not  only  with  the  policy  but  with  the  ver- 
dict at  law,  are  not  stated.  No  point  appears  to  have 
been  made  upon  the  jurisdiction  in  equity.  In  the  re- 
port in  3  JEq.  Cas.  Abr.  supra,  it  is  said  the  answer 
confessed  the  fraud.  In  Goddart  v.  Garret,  1  ^.  Cas. 
Abr.  371,  A.  D.  1692 ;  S.  C,  2  Vern.  Ch.  269,  which  was 
a  bill  to  have  a  marine  policy  delivered  up  because  the 
insured  had  no  interest  in  the  property  covered  by  the 
policy,  the  court  made  a  decree  as  prayed,  although 
there  appears  no  reason  why  the  defense  was  not  open 
to  the  insurer  at  law.  No  question  is  made  or  dis- 
cussed as  to  the  ground  of  equitable  interference ;  and 
this  was  the  case  cited  by  counsel  when  Mansfield, 
Ch.  J.,  made  the  observation  above  quoted  from  3 
Taunt.  517,  as  to  the  odd  jurisdiction  formerly  exercised 
by  equity  over  policies  of  insurance.  In  De  Costa  'o. 
Scandret,  2  P.  Wms.  170 ;  S.  C,  3  Eq.  Cas.  Abr.  636, 
A.  D.  1723,  the  assured  fraudulently  concealed  from 
the  underwiter  information  which  he  had  that  his  ship 
was  in  danger.  Without  anything  being  said,  in  the 
yery  brief  report  of  the  case,  about  jurisdiction,  Lord 
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Macclesfield,  on  a  bill  for  injunction  (against  what 
does  not  appear)  and  relief,  decreed  the  policy  to  be 
•deliyered  up  with  costs.  In  French  v.  Connelly,  3 
Anst  454, 1794,  which  was  a  bill  by  underwriters  for  an 
injunction  to  restrain  a  suit  at  law,  and  for  discovery 
and  relief  from  the  policy  because  obtained  by  fraud, 
the  court  overruled  a  general  demurrer  to  the  bill,  and 
properly  enough,  for  at  all  events  the  underwriters 
were  entitled  to  a  discovery  to  aid  the  defense  at  law. 
The  next  case  which  it  is  deemed  necessaiy  to  notice  is 
that  of  Duncan  v.  Worrall,  10  Price  (JSxch.)  31, 1821. 
In  this  case,  a  bill  by  the  underwriters  for  an  injunc- 
tion against  an  action  at  law  on  the  policy,  and  to  have 
the  same  canceled  because  of  false  and  fraudulent  rej)- 
resentations  as  to  the  neutral  character  of  the  property 
insured,  ^^was  dismissed  on  the  ground  that  it  was 
founded  on  matters  which,  if  true,  afforded  a  defense 
to  the  action  at  law,  and  therefore,  there  was  no  equity 
on  the  part  of  the  plaintiff  to  warrant  the  interference 
of  the  court  of  equity." 

The  Lord  Chief  Baron  Biohabds  alludes,  in  strong 
language,  to  his  exj)erience  of  over  forty  years  respect- 
ing bills  to  stay  actions  on  policies  and  to  cancel  them ; 
said  he  had  never  known  one  to  have  been  brought  to  a 
hearing,  and  observed :  "  That  Lord  Chief  Baron 
Eyre,  who  was  always,  we  know,  considered  a  strong- 
headed  man,  used  to  say  that  he  considered  bills  for 
discovery  and  injunction  by  underwriters  in  these 
cases,  as  being  filed,  for  the  most  part,  merely  with  a 
fraudulent  intention  to  create  delay ;  and  I  never  re- 
member one  to  have  been  acted  on  further  than  the  dis- 
solving the  injunction." 

Penn  v.  Craig,  3  Tounge  &  C.  216,  1838,  also  oc- 
curred in  the  exchequer,  in  equity.  It  was  a  bill  by  a 
life  insurance  company  to  cancel  a  policy  on  the  life  of 
a  third  person,  obtained  by  the  defendant  by  fraudu- 
lent representations  as  to  the  habits  of  the  assured. 
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The  bill  was  filed  promptly  the  next  year  after  the  in- 
Buance  was  made,  and  before  tTie  death  occurred.  It 
was  held  on  demurrer  that  the  bill  would  lie,  Alder- 
BON,  Baron,  observing  that  the  equity  was  strengthened 
because  suit  was  brought  in  the  lifetime  of  the  person 
who  was  insured.  This  was  right,  and  is  not  in  con- 
flict with  the  views  expressed  in  the  foregoing  opinion, 
but  rather  coincident  vnth  Uiem. 

Thornton  v.  Knight,  16  Sim.  608,  1849,  holds,  that 
even  after  a  verdict  at  law  against  a  policy,  equity  will 
not  entertain  a  bill  to  cancel  it  unless  some  equitable 
ground  be  shown,  such  as  fraud.  In  India,  &c.  Co. 
X.  Dalby,  7  Eng.  L.  &  Eq.  250,  1851,  the  vice-chan- 
cellor, on  a  bill  to  restrain  an  action  at  law,  overruled  a 
demurrer  to  the  bill  on  the  ground  that  there  was  an 
equity  stated  against  the  action.  It  is  not  readily  per- 
ceived what  equity  was  stated  not  available  as  a  de- 
fense to  the  law  action  ;  but  if  an  equity  was  alleged, 
the  case  is  consistent  with  correct  principle,  viz :  that 
equity  will  not  interfere  except  where  the  remedy  at 
law  is  iiiadequate,  difllcult,  or  uncertain. 

The  foregoing  are  the  leading  adjudications  on  the 
snbject  under  consideration  in  England,  and  it  is  quite 
a  significant  circumstance  against  the  present  bill,-  that 
the  American  reports  do  not  show  that  any  similar  bill 
has  been  filed. 

The  cases  in  the  English  books  show  that  when  bills 
are  entertained,  injunctions  are  refused  or  dissolved, 
thus  leaving  the  real  litigation  to  be  had  at  law.  If  the 
verdict  is  for  the  policy,  of  course  the  bill  is  dismissed. 
If  against  it,  then  the  bill  maybe  brought  to  a  hearing, 
and  the  court  will,  in  proper  cases,  order  the  policy  to 
be  surrendered — an  order  which,  after  such  a  verdict, 
is  quite  unnecessary  and  useless.  The  English  cases 
referred  to  are  not,  as  before  observed,  very  satis- 
factorily reasoned,  and  are  not  free  from  conflict. 
The  old  cases  are  entitled  to  very  little  respect  as  au- 
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thority,  and  the  modern  ones  tend  to  show  that  equity- 
will  not  oust  the  law  jurisdiction  or  interfere  with  the 
legal  remedies  where  there  is  a  full  defense  at  law,  and 
no  obstacle  in  the  way  of  making  it.  Insurance  con- 
tracts should  stand  upon  the  same  footing  as  other  con- 
tracts with  respect  to  equity  interference,  else  we  have 
an  anomaly  in  the  law  without  any  reason  to  justify  it. 
Tlie  result  is  that  the  motion  to  dissolve  the  injunction 
is  well  taken,  and  must  be  sustained. 

MiLLEB,  J.,  concurring  in  the  foregoing  result,  ob- 
served : — *'  I  am  entirely  satisfied  with  the  opinion  pre- 
pared by  the  circuit  judge,  both  with  the  result  and 
the  course  of  argument  by  which  that  result  is  attained. 
I  think  the  turning  points  of  the  case  are,  that  the  loss 
had  occurred  before  the  bill  was  filed,  and  that  by  reason 
of  the  limitation  in  the  policy  as  to  the  time  of  bringing 
suit,  and  the  allegation  that  the  defendants,  were  threat- 
ening to  sue  at  law,  there  is  no  danger  of  indefinite  de- 
lay, nor  is  there  any  other  circumstance  alleged  war- 
ranting a  resort  to  equity.  In  case  such  a  bill  were 
filed  before  loss,  or,  in  the  case  of  a  lifQ  policy,  before 
death,  I  am  strongly  inclined  to  believe  it  should  be 
sustained."  / 

Injunction  dissolved. 
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Circuit  Courts  Fourth  Circuit;  District  of  Virginia^ 

1870. 

Removal  op  Causes.— Action  fob  Mtlitaey  Arrest. 

The  operation  of  the  acts  of  Congress  authorizing  actions  commenced 
in  State  courts  for  acts  done  imder  authority  of  the  president,  or  of 
any  act  of  Congress,  during  the  rebellion  of  1861-65,  to  be  removed 
to  a  circuit  court,— explained. 

A  i>er8on  sued  in  a  State  court  for  making  an  arrest  in  obedience  to 
those  claiming  to  be  the  municipal  officers  of  the  peace,  and  en- 
gaged in  suppressing  a  riot,  is  not  entitled  to  a  removal  of  the 
cause  to  a  circuit  court, — under  the  act  of  March  3,  1868,  1^ 
Stat,  at  X.  756,  as  amended  by  act  of  May  11,  1866,  14  Id,  46, — 
merely  because,  prior  to  the  arrest,  the  military  officers  of  the  United 
States  had  issued  an  order  recognizing  the  persons  under  ivhom  de- 
fendant acted,  as  lawfully  vested  with  the  local  government,  and  de- 
claring that  they  would  be  sustained,  in  the  exercise  of  such  author- 
ity, by  the  United  States;  but  not  directing  the  arrest  made,  or 
commanding  any  particular  acts. 

Motion  to  remand  a  cause  to  a  State  court. 

W.  W.  CruTnp  and  Mr,  Roller^  for  the  plaintiff. 

Bradley  T.  Johnson^  for  the  defendant. 

Chase,  Ch.  J. — In  this  case,  we  are  not  at  liberty  to 
look  at  the  merits  of  the  controversy  between  the  par- 
ties. The  only  question  which  we  have  to  examine  is 
that  of  jurisdiction. 

The  suit  was  originally  brought  in  the  county  court 
of  Bockingham  county,  in  the  State  of  Virginia^  by  a 
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citizen  of  the  State  against  other  citizens  of  the  State ; 
and  involved,  apparently,  no  question  arising  nnder 
the  constitution  and  laws  of  the  United  States.  It  was 
removed  from  the  State  court  into  this  court  by  an 
order  of  the  circuit  court  of  Rockingham  county,  in 
supposed  conformity  with  the  acts  of  Congress  pro- 
viding for  such  removal  of  certain  suits  for  acts  done  in 
obedience  to  the  orders  of  the  national  authorities  dur- 
ing the  recent  war. 

We  are  to  inquire  whether  the  suit  thus  removed  is 
one  of  those  for  the  removal  of  which  provision  has 
been  made  by  Congress.  K  not,  it  is  clear  we  have  no 
jurisdiction  of  it,  and  it  must  be  remanded  to  the  court 
from  which  it  came. 

Two  modes  of  removal  were  provided  by  the  acts  of 
March  3,  1863,  12  Stat,  at  L.  756,  and  May  11,  1868,  14 
Id.  46, — one  by  transfer  before  verdict,  another  by  ap- 
peal after  judgment.  It  is  not  necessary  here  to  con- 
sider the  second  mode.  The  first,  under  the  act  of 
18G3,  was  a  proceeding  by  petition  of  the  defendants, 
filed  after  entering  an  appearance ;  or  if  appearance 
had  been  entered  prior  to  the  date  of  the  act^  then  at 
tlie  next  session  of  the  court.  Under  the  act  of  1866, 
the  proceeding  for  removal  might  be  resorted  to  at 
any  time  before  the  impanneling  of  a  jury  to  try  the 
cause. 

The  suits  which  might  be  removed  in  one  or  other 
of  these  modes,  according  to  the  condition  of  the  par- 
ticular cases  at  the  time  of  the  proceeding  for  removal, 
were  fully  described  in  the  two  acts  already  referred  to. 
If  the  suits  now  under  consideration  come  within  any 
description  of  these  acts,  they  are  certainly  described 
by  section  1  of  the  act  of  May  11,  1866.  That  descrip- 
tion includes  suits  for  any  act  done  during  the  rebel- 
lion, by  any  oflScer  or  person,  under  any  order  issued 
by  <iny  military  officer  of  the  United  States,  holding 
the'  command  of  any  district  or  place,  within  which 


PouBTH  Cibcuit;  Vibginia.  17 

Woodson  V.  Fleet. 

such  act  was  done  by  the  person  or  officer  for  whom 
the  order  was  intended,  or  by  any  other  person  aiding 
or  a^sting  him  therein.  If  this  description  does  not 
include  the  act  for  which  the  suit  in  controversy  was 
brought,  it  was  not,  as  we  think,  within  the  meaning 
of  either  act  of  Congress.  What,  then,  were  the  facts 
in  relation  to  these  suits  i  Two  of  the  defendants  were 
members  of  the  town  council  of  Harrisonburg.  The 
other  was  the  sergeant  of  the  corporation,  appointed  by 
the  council.  The  members  of  the  council  were  elected 
during  the  war,  while  Harrisonburg  was  within  the 
Confederate  lines,  ind  under  the  control  of  the  in- 
surgent government  of  Virginia. 

The  sergeant  of  the  corporation  was  elected  after  all 
organized  resistance  to  the  national  authority  had 
ceased  in  Virginia,  and  after  the  State  government, 
which  had  been  organized  at  Wheeling,  and  recognized 
by  the  United  States  as  the  rightful  government  of  Vir- 
ginia, had  been  established  in  undisputed  exercise  of 
its  authority  at  Richmond. 

This  suit  was  brought  by  Woodson  against  certain 
members  of  the  town  council  of  Harrisonburg,  and 
against  the  town  sergeant  for  malicious  prosecution. 
The  facts  appear  to  be  that  he  was  arrested  ;  that  his 
ease  was  examined  with  reference  to  further  proceed- 
ings ;  and  that  he  was  discharged  by  the  justice  of  the 
peace  who  conducted  the  examination. 

The  first  question  is :  Whether  that  arrest,  under 

the  town  council  by  the  town  sergeant,  was  an  act  done 

in  pursuance  of  any  order  of  the  officer  in  command  of 

the  district?    We  have  been  referred  to  the  General 

Order  No.  10,  issued  from  the  post  headquarters  on 

June  16,  1865,  by  the  military  officer  then  commanding 

the  district  in  which  Harrisonburg  was  situated.     It  is 

to  be  borne  in  mind  that  the  members  of  the  common 

council  of  Harrisonburg  had  been  elected  to  that  office 

while  the  insurgent  government  of  Virginia  was  in  en- 
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tire  control  of  that  portion  of  the  State.  When  that 
government  was  dispersed  by  the  superior  force  of  the 
United  States,  the  civil  authorities  did  not  necessarily 
cease  at  once  to  exist  They  continued  in  being,  de 
facto,  charged  with  the  duty  of  maintaining  order  un- 
til superseded  by  the  regular  government.  Thus  the 
common  council  of  Harrisonburg  remained  charged 
with  the  government  of  the  town,  notwithstanding  the 
temporary  occupation  of  the  place  by  United  States 
forces.  Doubtless  such  government  might  be  super- 
seded. The  government  of  the  United  States  was  not 
bound  to  recognize  any  authority  which  originated 
under  the  rebel  government.  But  it  was  not  sui)er- 
seded.  On  the  contrary,  an  order  was  issued,  ad- 
dressed  to  the  citizens  of  HarrisonbTirg,  Virginia,  June 
16,  1865,  by  which  the  citizens  were  notified  "  that  the 
mayor  and  council  of  the  corporation  last  in  office, 
upon  the  resumption  of  their  duties,  will  be  sustained 
in  all  their  acts  consistent  with  existing  laws  and  proc- 
lamations of  the  government." 

Upon  the  promulgation  of  this  order,  the  council, 
which  had  suspended  its  meetings,  resumed  its  func- 
tions.* It  appointed  a  town  sergeant^  who  was  duly 
qualified.  Shortly  afterwards'  a  riot  broke  out  in  the 
town,  and  the  defendants,  especially  the  mayor  and 
the  town  sergeant,  were  very  active  in  quelling  the  dis- 
turbance. We  have  no  means  of  judging  how  great  or 
how  dangerous  the  disturbance  was.  It  had  no  con- 
nection with  the  military  occupation,  nor  any  relation 
to  the  authority  of  the  United  States.  It  was  an  ordin- 
ary riot,  and  the  mayor  and  town  sergeant  busied 
themselves  in  suppressing  it.  In  doing  so  they  arrested, 
rightfully  or  unrightfully,  Woodson,  the  plaintiff  in 
this  suit. 

Now,  was  that  act  done  In  pursuance  of  the  order 
of  the  post  commander?  There  was  nothing  in  the 
order  relating  to  any  such  matter.  It  was  not  addressed 
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*  to  the  counciL  It  did  not  require  them  to  arrest  any- 
body. It  did  not  command  them  to  suppress  a  riot.  It 
simply  declared  that  the  council  would  be  sustained  in 
its  legitimate  action  as  the  town  government  It  would 
be  going  too  far,  we  think,  to  regard  this  arrest  as  an 
act  done  in  pursuance  of  an  order  of  any  officer  of  the 
United  States.  On  the  contrary,  it  seems  to  us  to  have 
been  an  act  intended,  at  leasts  as  an  ordinary  exercise 
of  authority  by  the  town  council  and  town  sergeant 
under  the  laws  of  Virginia. 

The  courts  of  the  United  States  have  nothing  to  do 
with  such  matters.  They  are  not  constituted  guardians 
of  the  public  peace  under  State  laws.  On  the  con- 
trary, these  matters  are  left  absolutely  to  the  State 
courts.  The  State  courts  watch  over  personal  rights 
and  private  security  so  fiar  as  these  depend  on  State 
laws.  Individuals  who  exercise  local  authority  are 
responsible  to  them,  and  both  are  responsible  to  the 
people  of  Virginia. 

We  think,  therefore,  that  this  is  not  a  case  within 
the  description  of  the  act  of  Congress.  We  are  clearly 
without  jurisdiction  of-  it^  and  must  remand  it  to  the 
circuit  court  from  whence  it  came. 

Order  accordingly. 
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District  Oaurt^  Edstern  District  of  Michigan ;  JuTie 

T.,  1870. 

Registbt  of  Vessels. — Stale  Demands. 

A  master  has  no  lien  upon  the  vessel  for  his  wages. 

Under  the  laws  of  the  United  States  goyeming  the  registry  of  vessels, 
the  person  in  whose  name,  as  master,  a  vessel  is  registered,  must  be 
deemed  her  master  for  every  legal  intendment  and  purpose. 

Where  there  is  a  master  de  jure  by  virtue  of  the  registry,  there  cannot 
be,  in  contemplation  of  law,  another  master  d£  facto.  Another  per- 
son employed  by  the  owners  to  navigate  and  even  to  discipline  the 
ship,  does  not  become  master  in  either  sense.  The  relation  of  master 
is  fixed  by  the  registry. 

An  alien  cannot,  under  the  laws  of  the  United  States  governing  the 
registry  of  vessels,  be  deemed  master  of  a  vessel,  even  for  the  pur- 
pose of  defeating  his  claim  to  a  lien  for  wages. 

An  indorser  upon  a  note  not  yet  matured,  gave  a  mortgage  upon  a 
vessel  to  secure  his  contingent  liability.  Afterwards,  the  liability 
became  fixed.  The  mortgage,  however,  entitled  him  to  an  exten- 
sion of  time  for  payment.  Hdd^  that  the  mortgagee  was  to  be 
deemed  a  mortgagee  for  a  valuable  consideration,  and  entitled,  as 
such,  to  intervene  for  the  protection  of  his  interest, '*'  in  a  libel  filed 

,  -  —  -  —  ..    - 

*  In  the  case  of  The  Old  Concord,  decided  by  Judge  Lonoy£ab, 
m  the  district  court  for  the  Eastern  District  of  Michigan,  April.  1870, 
the  general  question  of  the  right,  under  American  admiralty  practice, 
of  a  mere  mortgagee  y>  intervene  and  contest  a  libel  for  the  protection 
of  his  interest,  was  considered.  In  that  case,  the  propeller  Old  Con- 
cord, which  had  been  arrested  upon  a  libel  in  rem^  was  duly  bonded 
by  the  claimant ;  but  the  libelant  obtained  an  order  remanding  her 
to  the  custody  of  the  marshal,  on  the  ground  that  the  sureties  in  the 
bond  had  become  insolvent.  Ward,  who  held  a  mortgage  upon  the 
vessel,  given  by  the  claimant  and  owner  before  the  libel  was  filed, 
moved  to  vacate  this  order,  on  the  ground  that  the  court  had  no  jurift- 
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against  the  yessel  to  recoyer  wages.  Either  the  extension  of  time 
for  payment  of  the  debt,  or  the  waiver  by  the  holder  of  the  note  of 
the  right  to  sue  the  indorser,  and  in  such  suit  to  attach  the  vessel, 
constituted  a  sufficient  consideration  for  this  purpose. 

Li  respect  to  the  question  what  delay  to  enforce  a  maritime  lien  will 
warrant  its  being  postponed  to  subsequent  liens  acquired  without 
notice,  the  same  rule  applies  to  claims  for  wages,  as  to  claims  for 
repairs  and  supplies. 

The  general  rule  is,  that  a  delay  to  enforce  a  maritime  lien,  after  a 
reasonable  opportunity  to  do  so,  is  deemed  a  waiver  of  the  lien  as 
against  subsequent  purchasers  or  incumbrancers  in  good  faith  and 
without  notice,  unless  such  delay  is  satisfactorily  explained. 

This  was  a  libel  in  rem  for  wages  of  libelant  as  pilot 
and  sailing-master  of  the  propeller  Dubuque,  from 
April  5  to  December  6,  1865,  at  one  hundred  and 
twenty-five  dollars  x)er  month.    The  libelant  claimed  a 

diction  over  the  vessel  after  she  was  once  bonded.  To  this  motion 
the  libelants  objected  that  Ward,  being  a  mortgagee  merely,  and  not 
the  owner,  or  an  agent,  consignee,  or  bailee  for  the  owner,  within  Rule 
26  of  the  Bupreme  Court  Rules  in  AdmiraUy^  had  no  standing  in  court 
to  make  such  a  motion. 

LoBOTBAB,  J.,  after  obserying  that  Rule  26  has  been  considerably 
altered  and  enlarged,  if  not  entirely  superseded  by  the  act  of  March  3, 
1847,  9  9tat»  at  £.  181, — ndd^  that  the  rule  and  the  act  relate  exclu- 
sively to  the  conditions  to  be  complied  with  to  entitle  a  claimant  to 
SToid  an  arrest  of  the  property  or  to  obtain  its  discharge  after  it  shall 
have  been  arrested,  and  not  to  conditions  necessary  to  entitle  a  party 
to  intervene  pendente  liUy  to  participate  in  the  distribution  of  proceeds, 
or  to  protect  any  interest  he  may  have  in  the  subject  matter  of  the  liti- 
gation. The  right  of  a  party  to  intervene  for  these  purposes  has  been 
recognized  both  in  England  and  in  this  country,  as  extending  to  judg- 
ment creditors  who  have  acquired  a  lien,  and  also  to  attaching  credi- 
tors. See  1  CtrnkH,  Adm..  55,66-70.  citmg  The  Flora,  1  Hogg,  298,  808 ;  , 
The  Mary  Ann,  Ware^  204.  This  being  so.  there  can  be  no  good  rea- 
son why  a  mortgagee  should  not  be  admitted  to  intervene  for  protec- 
tion of  his  own  interest,  and  contest  a  forfeiture  so  far  as  his  right  or 
interest  would  be  prejudiced  by  the  decree. 

The  motion  was  therefore  heard;    and,   upon  the  merits,  was 
granted. 
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balance  due  and  unpaid  of  seven  hundred  and  forty- 
nine  dollars  and  fifty-three  cents.  The  libel  was  filed 
and  the  vessel  seized,  February  13,  1869. 

Thfe  answer  of  the  Second  National  Bank,  claimant, 
intervening  for  its  interests  in  the  proceeds  of  the  ves- 
sel, as  mortgagee,  denied  knowledge,  &c.,  of  the 
alleged  services  of  libelatit,  and  denied  that  there  was 
any  thing  due  him,  or  that  any  thing  which  might  be 
due  was  a  lien  upon  the  propeller  or  her  proceeds. 

The  answer  further  alleged  on  information  and  be- 
Uef: 

That  libelant  was  in  fact  master  of  the  propeller, 
and  therefore  could  have  no  lien  for  his  wages. 

That  soon  after  libelant  left  the  vessel,  and  on  De- 
cember 8,  1865,  he  had  a  settlement  with  the  owner, 
and  received  the  owner's  note  in  full  for  the  balance 
due  him  for  wages,  and  for  another  small  claim  he 
held  against  the  owner,  and  in  full  for  his  claim  against 
the  vessel,  if  any  existed. 

That  on  October  4,  1866,  John  Hutchings,  sole 
owner  of  said  vessel,  mortgaged  the  same  to  claimant 
for  eleven  thousand  four  hundred  and  sixty-two  dollars 
and  fifty-two  cents ;  that  the  mortgage  was  duly  re- 
corded on  October  10,  1866,  and  there  was  due  and 
unpaid  upon  the  mortgage  at  the  time  of  filing  the  an- 
swer the  sum  of  nine  thousand  two  hundred  and  fifty 
doUars ;  that  this  mortgage  was  given  for  a  valuable* 
consideration,  and  without  notice  of  libelant's  claim  ; 
an^that  the  libelant's  claim  is  stale,  and  ought  not  to 
be  enforced  as  against  the  mortgage. 

Moore  &  Oriffin^  for  the  libelant. 

Newberry y  Pond^  &  Brown^  for  the  intervenor. 

LoKGYEAE,  J. — ^The  allegations  of  the  libel  as  to  the  , 
fact  and  period  of  service  of  libelant,  and  as  to  the  rate 
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of  wages,  are  folly  sustained  by  the  proofs,  and  are  not 
contested.  The  questions  which  are  contested,  and 
upon  which  the  decision  of  the  case  must  turn,  will  be 
taken  up  and  disposed  of  in  the  order  in  which  they 
are  raised  by  the  answer. 

The  first  question  presented  is  that  raised  by  the 
allegation  in  the  answer,  that  libelant  was   in   fact 
master  of  the  propeller,  and,  therefore,  could  have  no  ^ 
lien  for  his  wages. 

The  libel  alleges  that  one  George  Moir  was  master, 
and  the  proof  shows  that  the  propeller  was  enrolled 
and  licensed  in  his  name  as  such. 

Moir,  then,  was  the  registered  master,  or  master 
de  jure  of  the  vessel,  and  he  remained  such  during  the 
entire  term  of  service  for  which  wages  are  claimed  by 
libelant.  But  it  is  contended  on  behalf  of  respondent 
that  libelant  was  in  fact  employed,  and  that  he  actually 
served  as  master,  and,  therefore,  was  master  de  facto^ 
and  that  the  vessel  was  registered  in  the  name  of  Moir 
as  master  as  mere  matter  of  form,  for  the  reason  that 
libelant  was  then  an  alien,  and  could  not  be  registered 
as  master  under  the  navigation  laws.  See  Act  of  De- 
cember 31,  1792,  1  Stat,  at  L.  289,  §  4. 

There  was  some  evidence  adduced  tending  to  prove 
the  above  state  of  facts,  which  will  be  considered  here- 
after. 

It  is  a  well  settled  rule  of  the  maritime  law  that  the 
master  has  no  lien  upon  the  vessel  for  his  wages.  He 
must  look  to  the  personal  responsibility  of  the  owner 
alone.  See  2  Pars.  Mar.  L.  582  ;  2  Pars,  on  Shipp.  & 
Admi.  182,  and  the  numerous  cases  there  cited. 

It  is  essential,  therefore,  to  ascertain  and  determine 
in  the  outset,  who  was  master.    I  shall  consider  this  ^ 
question,  first,  as  one  of  law,  and  second,  as  one  of 
fact. 

In  the  absence  of  the  registry  laws,  or  in  a  case  in 
which  the  registry  laws  have  not  been  resorted  to, 
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there  can  be  no  doubt  he  would  be  master  to  whom  the 
owner  actually  entrusted  the  navigation  and  discipline 
of  the  vessel.  But  how  is  it  when,  as  in  this  case,  the 
registry  laws  have  been  resorted  to  ?  ♦ 

The  registry  laws  have  for  their  object^  among  other 
things,  the  building  up  and  fostering  a  commerce 
purely  American.  With  this  object  in  view,  great  im- 
portance is  manifestly  attached,  and  justly  so,  to  the 
provision  in  regard  to  the  designation  of  the  master, 
and  his  political  status.  The  owner  is  required  to 
make  oath  who  is  master,  and  that  he  is  a  citizen  of 
the  United  States.  And  this  last  requirement  is 
deemed  of  so  much  importance  that  it  is  further  re- 
quired that  if  the  master  is  within  the  district  at  the 
time  of  application  for  registry,  he  shall  himself  make 
oath  to  his  citizenship.  And  in  case  the  facts  so  re- 
quired to  be  sworn  to  are  not  as  stated,  the  severe 
penalty  is  imposed,  in  case  of  the  owner  thus  swearing 
falsely,  of  a  forfeiture  of  the  vessel,  together  with  her 
tackle,  furniture,  and  apparel ;  and  in  case  of  the 
master,  of  the  sum  of  one  thousand  dollars. 

The  master  is  also  required  to  join  with  the  owner 
in  a  certain  bond  before  registry  can  be  obtained.  In 
case  of  a  change  of  such  master,  such  change  m^ust  be 
reported,  and  a  corresponding  change  in  the  registry 
made,  under  the  penalty,  in  case  of  neglect,  of  the  reg- 
istry previously  made  being  made  void,  and  of  the 
payment  of  the  sum  of  one  hundred  dollars  by  such 
new  master. 

In  view  of  the  importance  thus  attached  by  the  law 
to  the  office  of  master,  the  registry  certainly  ought  not 
to  be  treated  lightly,  as  evidence  of  who  is  master.  I 
think  far  the  safer  and  more  satisfactory  rule  is  to  hold 
that  in  case  of  resort  to  the  registry  laws,  all  the  inci- 
dents of  those  laws  attach,  and  that  the  relations  re- 
quirexi  by  the  law  to  exist  between  the  owner  and  the 
master,  and  between  the  master  and  the  vessel,  and  be- 
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tweenthe  master  and  the  crew  become  fixed  by  the 
registry,  and  any  other  arrangements  the  owner  may 
make  for  the  actual  discharge  gf  the  duties  of  master 
are  entirely  subject  to  the  relations  so  fixed,  until  they 
are  changed  in  the  manner  prescribed  by  the  registry 
laws ;  and  that  so  long  as  the  person  in  whose  name, 
as  master,  the  vessel  is  registered,  continues  to  be  mas- 
ter by  the  registry,  he  is  such  to  aU  intents  and  pur- 
poses in  the  eye  of  the  law. 

In  the  case  of  Draper  v.  Commercial  Insurance  Com- 
pany, 21  iT.  Y.  378,  cited  by  respondent' s  counsel,  the 
question  was  as  to  the  seaworthiness  of  the  vessel,  as 
affecting  the  contract  of  insurance.  It  was  there  held 
that,  as  affecting  that  question,  it  made  no  difference  if 
the  person  holding  the  papers  as  master  was  entirely 
incompetent  to  sail  and  discipline  the  vessel,  provided 
the  navigation  and  discipline  of  the  vessel  were  intrust- 
ed in  fact  to  a  competent  sailing-master  ;  and  that,  al- 
though the  registry  is  prima  facie  evidence  as  to  who 
is  master,  yet  it  is  not  conclusive,  as  affecting  the  ques- 
tion of  seaworthiness.  Anything  decided  in  the  case 
beyond  this  is  mere  dictum,  and  not  authority. 

But  I  regard  the  doctrine  upon  which  the  decision 
is  based  as  unsound,  and  if  it  was  of  binding  author- 
ity upon  this  court  (which  of  course  it  is  not),  I  should 
not  be  inclined  to  extend  its  application  one  iota  be- 
yond the  exact  point  decided.  I  consider  the  argu- 
ment of  the  dissenting  opinion  of  Judge  Comstock  in 
that  case,  even  as  to  the  point  decided,  sound,  and,  as  it 
seems  to  me,  conclusive.  The  dissenting  opinion  holds 
that  the  nature  of  the  service  admits  of  but  one  su- 
preme authority,  and  the  laws  recognize  but  one  ;  and 
that  that  authority  is  vested  alone  in  him  in  whose 
name  the  vessel  is  registered  as  master,  in  virtue  of  his 
office ;  and  in  that  opinion  I  fully  concur. 

Any  other  position  opens  the  door  wide  to  frauds 
upon  the  law,  and  at  once  renders  the  law  of  no  force  or 
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effect  whatever.  If  one  person  may  be  entered  as  mas- 
ter for  the  purpose  of  registry,  and  another  be  master  in 
fact,  whether  a  citizen  or  nol^  and  without  having  exe- 
cuted the  required  bond,  then  the  law  may  be  violated 
with  impunity,  and  the  sooner  it  is  taken  from  the  stat- 
ute book  the  better. 

But  it  is  said  that  Moir  was  incompetent  in  point  of 
skill  to  navigate  the  vessel.  That  is  a  matter  entii-ely 
between  him  and  the  owner,  and  between  the  owner 
and  those  who  might  have  suffered  on  account  of  his 
incompetency. 

The  only  qualification  requbed  by  the  act  is,  that 
he  shall  be  a  citizen  of  the  United  States.  He  was  such 
citizen.  He  was  made  and  recognized  as  master  by  the 
registry,  and  however  incompetent  he  may  have  been 
to  navigate  the  vessel,  the  entire  crew,  including  libel- 
ant himself,  were,  in  contemplation  of  law,  subject  to 
his  orders. 

It  is  further  claimed  that  libelant  actually  discharged 
the  duties  of  master.  Concede  that  he  did,  still  he  did 
not  possess  the  powers  of  master,  such  as  the  power  to 
bind  the  vessel  by  his  contracts,  the  power  to  inflict 
punishment  for  disobedience  to  orders,  &c.  These 
powers  had  been  expressly  conferred  upon  another, 
the  person  holding  the  papers  as  master,  by  law.  See 
United  States  v.  Taylor,  2  Sumn.  687. 

libelant' s  assumption  of  such  powers  would  have 
been  unlawful  usurpation,  and  punishable  as  such  un- 
der section  1  of  the  Act  of  March  3,  1835  (4  Stat,  at  L. 
775).  He  was  also  capable  of  revolt  under  section  2  of 
said  act.  See  United  States  i>.  Winn,  3  Sumn.  209,  216, 
217.  And  he  could  not  be  punished  as  master  for  in- 
flicting cruel  and  unusual  punishments,  &c^  under  sec- 
tion 3  of  said  act. 

In  the  cases  cited  by  respondent' s  counsel,  holding 
that  where  the  mate  had  succeeded  to  be  master  by  the 
death  of  the  master,  he  could  not  receive  extra  compen- 
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sation  as  master  on  a  libel  i^i  rem,  but  conld  recover  as 
mate,  there  was  no  Toaster.  The  duties  and  powers  of 
master  devolved  ui)on  the  mate,  it  is  true,  but  it  was 
ex  officio  merely,  and  because  he  was  mate.  He  did 
not  cease  to  be  mate  when  he  was  acting  as  master.  In 
other  words,  he  acted  in  a  double  capacity,  in  one  of 
which,  that  of  mate,  he  had  a  lien,  and  in  the  other, 
that  of  master,  he  had  not.  These  cases  decide  simply 
this,  that  so  far  as  libelant  acted  as  mate,  he  had  a  lien, 
but  so  far  as  his  claim  was  increased  by  his  service  as 
master,  he  had  no  lien. 

As  applied  to  the  present  case,  these  cases  would 
sustain  the  following  proposition  :  that  so  far  as  libel- 
ant acted  as  pilot  and  sailing  master,  he  has  a  lien  for 
his  wages,  but  if  any  portion  of  his  claim  is  for  services 
as  master,  to  that  extent  he  has  no  lien. 

But  inasmuch  as  the  vessel  had  a  master,  the  duties 
of  master  could  not  have  devolved  upon  him,  as  they 
did  upon  the  mates  in  the  cases  cited  ;  and  therefore 
the  cases  cited  have  no  application  to  the  present  case. 

In  the  case  of  L' Arena  v.  The  Exchange,  Be^s 
Adm.  198,  cited  by  respondent's  counsel,  the  ship  had 
a  real  master,  who  of  his  own  motion,  acting  in  his  ca- 
pacity as  master,  hired  a  man  at  Havana  to  lend  his 
name,  to  be  used  as  nominal  master  to  clear  the  vessel 
at  that  place,  and  to  proceed  to  Charleston  and  back  to 
Havana.  It  was  there  held  that  the  person  so  hired 
never  was  master,  and  that  therefore  he  had  a  lien  for 
his  wages.  The  real  master  had  no  authority  thus  to 
divest  himself  of  his  office  and  confer  it  upon  another. 
This  could  be  done  by  the  owners  only.  Neither  are 
we  advised,  and  it  is  not  material,  what  was  the  effect 
of  the  transaction  at  Havana,  under  the  laws  there  in 
force.  The  effect  of  the  registry  under  our  registry  laws 
is  alone  under  consideration  in  this  case. 

I  hold,  therefore,  that  the  person  in  whose  name  the 
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vessel  is  registered  849  master,  is  master  for  every  legal 
intendment  and  purpose. 

That  where  there  is  a  master  dejure  by  virtue  of  the 
registry,  there  can  be  no  master  <2e /ac&>  in  legal  con- 
templation. • 

That  the  law  recognizes  in  this  resx)ect  but  one  en- 
preme  authority,  and  therefore,  if  another  person  than 
the  registered  master  is  employed  by  the  owners  to  nav- 
igate and  even  discipline  the  vessel,  he  does  not  there- 
by become  master  either  de  facto  or  de  jure. 

That  the  relations  between  master  and  crew,  as  they 
exist  by  the  maritime  law  and  the  acts  of  Congress,  be- 
come ftxed  by  the  Kigistry,  and  cannot  be  changed  by 
any  such  interference. 

There  is,  however,  another  complete  answer  to  the 
objection  of  res])ondent^  that  libelant  was  master  in 
fact.  He  was  an  aUen,  and  was  therefore  prohibited 
by  the  registry  laws  from  being  master  dejure.  It 
would  be  against  public  policy,  and  aiding  in  the  per- 
petration of  the  grossest  of  frauds  upon  the  law,  to  hold 
that  he  could  be  master  de  facto. 

As  a  question  of  law,  therefore,  the  defense  s^t  up 
that  libelant  was  master  in  fact,  is  not  well  founded. 

I  should  be  obliged  to  hold  also,  that  this  defense  is 
not  sustained  as  a  question  of  fact.  This  is  set  up  by 
the  answer  as  matter  of  substantive  defense,  and  must 
be  maintained  by  respondent  by  a  prei)onderance  of 
proof.  Hutchings,  the  owner,  swears  that  he  employed 
libelant  as  master,  but  that  being  an  alien  he  could  not 
be  registered  as  master,  and  therefore  it  was  arranged 
between  him  and  libelant  that  the  registry  should  be  in 
the  name  of  Moir  (who  was  in  fact  engineer  of  the  ves- 
sel), as  mere  matter  of  form. 

Libelant  testifies  that  he  was  employed  expressly  as 
pilot  and  sailing  master,  and  that  not  a  word  was  said 
about  his  taking  or  not  taking  the  registry  in  his  name 
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^*^uster,  and  that  there  was  no  arrangement  orunder- 
^^ding  to  that  effect. 

^w  ^he  proof  shows  that  in  the  discharge  of  his  duties 

Ntk  ^^  the  vessel  he  did  and  assumed  nothing  more, 

^^^  one  or  two  unimportant  •exflbptions,  than  what 

^v  51d  be  required  of  him  acting  in  the  capacity  of  pilot 

^^  mailing  master. 

libelant  and  Hutehings  stand  on  an  equal  footing 
as  to  interest  and  credibility,  and  neither  is  corrobo- 
rated ;  and  partly  in  consideration  of  the  apparent  fact 
that  Hutehings  must  have  sworn  falsely  when  he  swore 
that  Moir  was  master  of  his  vessel  for  the  purposes  of 
registry,  or  that  he  has  sworn  falsely  in  this  suit,  I 
hold  that  the  evidence  preponderates  in  favor  of  libel- 
ant's position,  and  that  this  defense  is  not  made  out  in 
point  of  fact. 

Libelant  therefore  has  a  lien  upon  the  vessel  for  his 
wages,  and  is  entitled  to  recover  in  this  suit  the  balance 
due  him,  unless  the  remaining  defenses  set  up,  or  some 
one  of  them>  is  made  out. 

The  next  defense  set  up  is  that  soon  after  libelant' s 
term  of  service  had  closed,  and  on  the  8th  day  of  De- 
cember, 1865,  he  had  a  settlement  with  the  owner,  and 
received  the  owner's  note  in  full  for  balance  due  him 
for  wages,  and  for  another  small  claim  he  had  against 
the  owner,  and  in  full  for  Ms  claims  against  the  vessel. 
The  rule  of  law  upon  this  point  is  that  the  lien  is 
not  waived  by  simply  taking  a  note,  unless  it  is  dis- 
tinctly so  understood.  See  The  St.  Lawrence,  1  Blacky 
622,  531-2 ;  Carter  v.  Townsend,  1  Cliff.  1,  5 ;  Sutton 
7).  The  Albatross,  2  Wall.  Jr.  327,  333 ;  The  Fashion, 
1  Newb.  49. 

ThQ  proof  shows  that  a  settlement  was  had  and  a 
note  taken  for  balance  due  him  at  the  time  stated  in  the 
answer :  but  there  is  no  proof  whatever  that  it  was  un- 
derstood that  libelant's  lien  upon  the  vessel  was  thereby 
waived.    This  defense  is  therefore  unsupported. 
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I  shall,  however,  notice  this  matter  agftln  in  con- 
nection with  the  remaining  branches  of  the  case. 

The  next  and  remaining  defense  set  up  is,  that  on 
the  4th  day  of  October,  1866,  the  vessd  was  duly  mort- 
gaged to  claimant  for  a  valuable  consideration,  and 
without  notice  of  libelant's  claim,  and  claiming  that 
libelant' s  claim  is  stale,  and  ought  not  to  be  enforced  as 
against  the  said  mortgage. 

The  proofs  fully  sustain  the  allegations  of  the  an- 
swer as  to  the  giving  of  the  mortgage,  and  want  of  no- 
tice of  libelant's  claim.  As  to  the  consideration,  the 
proof  shows  that  the  mortgage  was  given  by  John 
Hutchings,  sole  owner  of  the  vessel,  to  secure  a  pre- 
vious indebtedness  from  him  to  the  mortgagees  of 
eleven  thousand  four  hundred  and  sixty-two  dollars 
and  fifty-two  cents,  of  which  there  remained  due  and 
unpaid  at  the  time  of  filing  the  answer,  the  sum  of  nine 
thousand  two  hundred  and  fifty  dollars.  That  the  in- 
debtedness of  Hutchings  grew  out  of  indorsements  of 
paper  held  by  the  bank.  That  the  particular  notes 
representing  the  amount  for  which  the  mortgage  was 
given,  were  renewals  of  former  notes,  upon  which 
Hutchings  had  in  like  manner  been  indorser.  That 
these  notes  for  which  the  mortgage  was  given  did  not 
faU  due  until  October  26,  1866,  and,  therefore,  Hutch- 
•  ings'  liability  had  not  become  fixed  at  the  time  (Octo- 
ber 4,  1866)  the  mortgage  was  given ;  but  it  does  ap- 
pear that  his  liability  did  afterwards  become  i)erma- 
nently  fixed  upon  those  notes. 

On  this  state  of  facts  the  learned  counsel  for  libelant 
contends  :  1.  That  there  was  no  consideration  for  the 
mortgage  at  the  time  it  was  given,  as  there  was  then  no 
liability  on  the  part  of  Hutchings  to  pay  the  debt.  2. 
That  even  if  his  contingent  liability,  having  grown,  as 
it  did,  into  a  fixed  liability,  constituted  a  sufficient 
consideration  as  between  the  parties,  it  is  not  a  valu- 
able consideration  in  the  eye  of  the  law  so  as  to  enable 
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the  mortgagee  to  set  up  his  lien  as  against  the  lien  of 
libelant. 

1.  As  Hutchings'  liability  was  contingent  only  at 
the  time  the  mortgage  was  given,  the  security  of  the 
moi'tgage  was,  of  course,  also  contingent ;  but  v/hen 
Hutchings'  liability  became  fixed  and  absolute,  then 
the  security  of  the  mortgage  also  became  fixed  and 
absolute.  The  mortgage  was,  therefore,  good  and 
valid,  as  between  the  parties,  from  and  after  the  ma- 
turity of  the  notes,  October  26,  1866,  if  not  before. 

2.  The  debt  to  secure  which  the  mortgage  was  given 
fell  due  October  26, 1866,  and  Hutchings'  liability  to  be 
sued  upon  it  accrued  at  that  time. 

By  the  terms  of  the  mortgage,  the  time  of  payment 
was  extended,  in  all,  to  November  25,  1868,  with  pro- 
vision for  further  extension.  It  is  to  be  presumed  that 
this  forbearance  would  not  have  been  given  except  up- 
on the  giving  the  mortgage  security.  This,  of  itself, 
constituted  a  valid  consideration  for  the  mortgage,  and, 
it  is  fair  to  presume,  was  the  principal  motive  of 
Hutchings  in  giving  it. 

Again.  If  the  mortgage  had  not  been  given,  and 
the  time  extended,  the  bank  could  have  sued  Hutchings 
upon  the  debt,  and  attached  the  vessel,  or  seized  the 
same  in  execution.  Ahd  a  lien  thus  obtained  has  been 
recognized  by  high  authority  as  sufficient  to  entitle  the . 
attaching  creditor  to  intervene  and  contest  a  previous 
lien  on  the  ground  of  laches.  See  Blaine  v.  The  Charles 
Carter,  4  Oranchj  328 ;  Packard  v.  The  Louisa,  2  Woodb. 
&  M.  48.  There  can  be  no  sound  reason  why  a  lien 
voluntarily  given  for  the  same  debt,  should  not  be 
equally  effectual. 

It  expressly  appears  in  the  proofs,  that  the  mort- 
gage was  taken  by  the  bank  without  any  notice  what- 
ever of  libelant's  claim. 

I  hold,  therefore^  that  the  intervener  in  this  case  is  a 
hana  fide  mortgagee  for  a  valuable  consideration,  and, 
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as  such,  is  entitled  to  intervene  and  contest  the  pTiority 
of  libelant's  lien. 
\        It  remains,  therefore,  to  consider  and  determine  the 
'  question  of  laches  on  the  part  of  libelant  in  bringing 
\  forward  and  enforcing  his  lien. 

In  determining  this  question,  the  same  rules  apply 
to  liens  for  wages  as  to  liens  for  repairs  and  supplies. 
J^otes  to  Abb.  on  Shipp.  639  ;  Leland  v.  The  Medora,  2 
Woodb.  &  M.  104 ;  Allen  t?.  The  Buckeye  State,  1 
Newb.  Ill,  114. 

In  the  case  of  seagoing  vessels,  it  seems  to  be  pretty 
well  settled  that  such  liens  will  in  no  case  be  extended 
beyond  the  next  voyage  if  they  are  unknown  to  the 
public,  and  new  interests  of  third  persons  as  to  the 
vessel  intervene  without  notice.  This,  however,  can 
hardly  be  applied  strictly  to  vessels  navigating  the 
lakes,  where  numerous  voyages  are  made  during  each 
season,  no  one  voyage  occupying  more  than  two  or 
three  weeks.  But  the  principle  is  the  same,  viz :  that 
such  liens  should  not  be  enforced  to  the  injury  of 
parties  who  have  acquired  subsequent  rights  and  in- 
terests in  the  vessel  without  notice,  where  there  has 
been  unreasonable  delay  in  enforcing  the  lien  ;  and  it 
has  been  held  in  this  district,  by  my  honored  prede- 
cessor, that,  as  a  general  rule,  there  is  great  reason  to 
limit  these  tacit  liens  to  the  season  of  navigation,  and 
not  to  extendi  them  beyond  one  year,  as  applied  to  the 
navigation  of  the  lakes.  See  The  Buckeye  State,  1 
Newb.  111. 

No  fixed  rule,  however,  can  be  laid  down  upon  the 
subject.  What  will  constitute  unreasonable  delay, 
must  depend  upon  the  circumstances  of  each  particu- 
lar case. 

While  liens  for  seamen's  wages  are  the  most  favored 
in  the  admiralty,  the  policy  of  the  law  is  that  they 
should  not  be  protracted  beyond  a  reasonable  oppor- 
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tunity  for  their  enforcement,  to  the  injury  of  third  par- 
ties acquiring  subsequent  liens  without  notice. 

Perhaps  the  safest  and  most  satisfactory  general 
rule  to  be  adopted,  deduced  from  the  authorities,  and 
from  the  nature  of  the  subject,  would  be  that  a  delay  to 
enforce  a  maritime  lien  after  a  reasonable  opportunity 
to  do  so,  shall  be  taken  and  deemed  as  a  waiver  of  the 
same  as  against  subsequent  purchasers  or  incumbrances 
in  good  fiaith,  without  notice,  unless  such  delay  is  sat- 
isfectorily  explained.  See  Packard  «.  The  Louisa,  2 
Woodh.  &  M.  48 ;  Blaine  v.  The  Charles  Carter,  4 
Oranch,  328 ;  The  Utility,  1  BUtchf.  &  H.  218 ;  The 
Lillie  Mills,  1  Sprague,  367 ;  The  Chusan,  2  Story  C.  Ct. 
4£6,  468 ;  The  Buckeye  State,  1  JN'ewb.  111. 

In  this  case  the  service  on  account  of  which  the  lien 
is  claimed,  ended  December  5,  1865,  and  the  libel  was 
filed  February  13,  1869,  three  seasons  of  navigation 
having  fully  passed.  In  the  mean  time,  about  three 
days  after  the  service  ended,  libelant  had  a  settlement 
with  the  owner  concerning  his  wages  and  another  mat- 
ter, and  agreed  upon  a  general  balance  due  him,  and 
received  a  part  of  the  same  in  money,  and  the  owner's 
note  for  the  remainder.  Nothing  more  was  done  by  li- 
belant until  nearly  the  close  of  the  next  season's  navi- 
gation, when  the  intervenors  acquired  their  lien  upon 
the  vessel  without  notice  of  any  claim  on  the  part  of  li- 
belant ;  and  in  this  precise  shape  matters  remained  for 
upwards  of  two  years  and  four  months  longer,  before* 
any  attempt  whatever  was  made  on  the  part  of  libelant 
to  enforce  his  lien. 

During  all  this  time  the  vessel  was  engaged  in  navi- 
gation upon  the  laltes,  and  where  she  might  have  bejBU 
seized  ;  and  no  explanation  of  the  delay  is  attempted  or/ 
oflFered. 

It  is  diflBcult  to  conceive  of  an  array  of  facts  aflbrd-- 
ing  a  stronger  or  more  conclusive  presumption  that;  lij- 
n— 3 
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belant  had  waived  his  lien,  and  looked  to  the  owner 
alone  for  payment. 

The  settlement  and  taking  of  the  note  is  mentioned 
in  this  connection  because,  although  not  evidence  of  an 
express  waiver  of  lien,  it  is  an  important  link  in  the 
chain  of  circumstances  going  to  prove  a  presumptive 
waiver. 

The  rights  of  the  owner  are  not  now  under  consider- 
ation, and  the  presumptive  waiver  of  lien  by  libelant  is 
held  .to  apply  only  as  against  the  mortgage  lien  of  the 
interveners.  Therefore,  if  libelant  desires  to  continue 
his  suit  as  against  the  owner,  a  decree  must  be  entered 
posti)oning  his  lien  to  the  mortgage  lien  of  the  inter- 
veners, and  that  such  mortgage  lien  be  first  paid  to  the 
interveners,  together  with  their  costs  of  suit  to  be 
taxed,  out  of  the  proceeds  of  the  sale  of  the  vessel. 
Otherwise,  the  Ubel  must  be  dismissed,  with  costs  to 
interveners. 


Decree  accordingly. 


District  of  North  Carolina.  35 


The  Hornet 


THE  HORNET. 

District  Court;  District  of  North  Carolina^  1870. 

Scope  of  the  Judicial  Power. — Questions  as  to 
Existence  of  Foreign  Government. 

"When  a  question  arises,  in  judicial  proceedings,  relative  to  the  exis- 
tence or  yalidity  of  an  organization  claiming  to  be  the  lawful  gov- 
ernment of  a  foreign  country,  the  courts  of  the  United  States  are 
bound  by  the  decision  of  the  executive  power.  Su^h  a  question  is 
political,  and  not  judicial,  in  its  nature. 

When  a  civil  war  is  pending  in  a  foreign  country,  between  a  portion 
of  the  people  who  adhere  to  a  long  established  government,  and 
another  portion  who  assert  a  new  government,  the  courts  of  the 
United  States  cannot  recognize  such  new  government,  or  admit  it  or 
its  agents  or  representatives  to  a  standing  as  parties  in  judicial  pro- 
ceedings, until  the  executive  power  has  publicly  recognized  such 
new  government. 

Application  to  interpose  a  claim,  in  admiralty. 

The  steamer  Hornet  was  seized  upon  a  libel  of  in- 
formation, foonded  npon  a  charge  of  violating  the  nen- 
trality  laws.  J.  Morales  Lemns,  as  agent  of.  the  so- 
called  "  Republic  of  Cuba,"  now  applied  to  be  allowed 
to  intervrene  and  interpose  a  claim  and  contest  the  suit. 
The  only  question  now  made  was  as  to  the  propriety  of 
allowing  such  agent  to  claim. 

Bbooks,  J. — The  question  submitted  to  the  court 
is — can  this  court  recognize  as  existing,  any  government 
or  organized  body  of  people,'  or  element  known  as  the 
Republic  of  Cuba,  to  the  extent  of  allowing  that  as  a 
body  politic,  or  government  to  come  through  an  agent 


86  District  of  Nokth  Caeoltnta. 

I  ■  l—l      .III  I  ■      ■  I  ■■^— IM^^i^^— .^ 

The  Hornet. 

into  court,  and  be  admitted  as  claimant  of  the  property 
libeled  in  this  cause  ? 

The  capacity  of  this  struggling  element  in  Cuba, 
styling  themselves  the  "  Republic  of  Cuba,"  to  take 
and  hold  property  is  not  a  question  for  consideration. 
But  it  is  now  simply  for  this  court  to  declare  to  what 
extent  it  may  properly  go  (if  to  any  extent),  in  declar- 
ing how  far  any  revolutionary  element  or  people  have 
succeeded  in  their  eflfbrts  to  separate  and  free  themselves 
from  any  established  and  acknowledged  government. 

I  feel  that  I  have  been  aided  materially  in  coming 
to  a  correct  conclusion  upon  this  question,  by  the  very 
clear  and  able  arguments  of  the  counsel  who  addressed 
the  court— both  for  the  United  States  and  for  the  indi- 
vidual who  styles  himself  the  "agent  of  the  Republic 
of  Cuba  ;"  yet  I  am  embarrassed  by  the  importance  of 
this  question,  in  its  connection  with  this  cause.  Were 
I  satisfied  that  my  opinion  would  be  revised  by  the  su- 
preme court,  and  be  by  that  body  corrected  if  wrong,  I 
would  announce  the  conclusion  to  which  I  have  come 
with  less  reluctance  than  I  do. 

It  was  contended  by  Mr.  Phelps,  the  counsel  who 
submitted  the  argument  on  the  part  of  the  United  States 
— ^fhat  this  court  would  exceed  its  power  in  recognizing 
to  any  extent,  or  for  any  purpose — the  existence  of  any 
mere  revolutionary  body,  such  as  that  styling  itself  the 
"  Republic  of  Cuba,"  in  the  absence  of  any  act,  reso- 
lution, proclamation  of  the  legislative  or  executive 
department  of  our  government,  declaring  or  admitting 
to  any  extent,  the  existence  of  such  a  government. 
That  there  is  no  authority  to  show  that  such  power  was 
designed  to  be  allowed  the  courts,  or  was  ever  exer- 
cised by  the  courts  of  the  United  States,  but  on  the 
contrary  there  is  abundant  and  conclusive  authority — 
both  of  our  circuit  and  supreme  court,  to  show  that 
they  have  not  only  declined  to  claim  or  exercise  such 
power — ^but  declared  it  to  exist  with  and  to  have  been 
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exercised  by  the  pelitical  departments  of  the  govern- 
ment alone.  That  a  power  or  government  mnst  neces- 
sarily be  recognized  to  have  existence  before  they  can 
be  admitted  as  claimants  to  defend  or  be  in  any  way 
heard  in  the  conrf. 

Other  objections  were  nrged  by  the  connsel  to  the 
sufficiency  of  the  evidence  offered  by  J.  Morales  Le- 
mus,  to  show  that  he  was  anthoiized  to  represent  and 
claim  for  the  Republic  of  Cuba. 

This,  like  the  question  of  title,  the  court  regards  as 
not  now  necessary  to  be  considered. 

I  listened  with  care  and  much  interest  to  the  ar- 
gument of  the  learned  counsel  who  addressed  the 
court  in  behalf  of  the  party  who  asks  to  be  admitted 
as  agent,  for  the  purpose  of  interposing  a  claim,  and  to 
the  authorities  read  and  commented  upon  by  him. 

I  have  examined  the  authorities  cited  on  both  sides, 
and  considered  these  authorities  and  the  arguments 
with  care,  and  have  been  forced  to  the  conclusion  that 
this  question*  is  with  the  United  States,  and  I  must  so 
declare. 

I  confess  to  some  degree  of  hesitancy  in  so  declar- 
ing, because,  partially  considered,  it  may  seem  as  if  it 
recognized  to  some  extent,  a  right  in  the  strong  to  deny 
justice  to  the  weak.  But,  if  anything  should  be  yielded 
for  such  a  consideration,  it  would  be  altogether  un- 
justifiable on  my  part.  Less  defensible  for  me  would 
such  a  course  be  for  the  reason  that  I  entertain  so 
clearly  the  opinion  that  courts  have  no  right  to  con- 
sider any  question  of  law  submitted  to  them,  in  a  pol- 
icy view.  Courts  should  construe  the  law — ascertain, 
and  declare  the  law,  as  it  is,  without  reference  to  any 
opinion  of  the  judge,  as  to  what  the  law  should  he. 

Though  no  case  parallel  to  this  case  has  been  cited, 
yet  cases  have  been  referred  to  and  commented  upon 
by  the  counsel  for  the  government,  which,  in  my  opin- 
ion, conclusively  settle  this  question. 
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I  will  first  refer  to  the  case  of  the  United  States  v. 
Palmer,  3  Wheat  610.  This  was  an  indictment  against 
the  defendant  and  others,  under  the  act  of  Congress, 
for  robbery  upon  the  high  seas — ^in  the  circuit  court  for 
the  district  of  Massachusetts.  The  judges  were  not 
agreed,  and  certified  eleven  questions  for  the  opinion 
of  the  supreme  court.  That  eminent  judge,  Chief  Jus- 
tice Marshall,  delivered  the  opinion  of  the  court.  I 
will  only  refer  to  the  remarks  of  the  learned  chief  jus- 
tice upon  the  tenth  question  so  certified. 

The  question  was  certified  in  the  following  lan- 
guage. "Whether  any  colony,  district,  or  people, 
who  have  revolted  from  their  native  allegiance,  and 
have  assumed  upon  themselves  the  exercise  of  inde- 
pendent  and  sovereign  power,  can  be  deemed  in  any 
court  of  the  United  States  an  independent  or  sovereign 
nation  or  government,  until  they  have  been  acknowl- 
edged as  such  by  the  government  of  the  United  States  ; 
and  whether  such  acknowledgment  can  be  proved  in 
a  court  of  the  United  States  otherwise  ISian  by  some 
act,  resolution,  or  statute  of  Congress,  or  by  some  pub- 
lic proclamation  or  other  public  act  of  the  executive 
authority  of  the  United  States,  directly  containing  or 
announcing  such  acknowledgment,  or  by  publicly  re- 
ceiving or  acknowledging  an  ambassador  or  other  pub- 
lic minister  from  such  colony,  district,  or  people ;  and 
whether  such  acknowledgment  can  be  proved  by  mere 
inference  from  the  private  acts  or  private  instructions 
of  the  executive  of  the  United  States,  where  no  public 
acknowledgement  has  ever  been  made ;  and  whether 
the  courts  of  the  States  are  bound  judicially  to  take  no- 
tice of  the  existing  relations  of  the  States  as  to  foreign 
States  and  sovereignties,  their  colonies  and  dependen- 
cies." 

That  great  judge  and  the  supreme  court,  declare  as 
follows :  "  Those  questions  which  respect  the  rights  of 
a  foreign  empire,  which  asserts  and  is  contending  for 
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its  independence,  and  the  conduct  which  must  be  ob- 
served by  the  couiIb  of  the  Union  towards  the  subjects 
of  such  sections  of  an  empire  who  may  be  brought  be- 
fore the  tribunals  of  this  country  are  equally  difficult 
and  delicate. 

"  As  it  is  understood  that  the  construction  which  has 
been  given  to  the  acts  of  Congress  will  render  a  partic- 
ular answer  unnecessary,  the  court  will  only  observe 
that  such  questions  are  generally  rather  political  than 
legal  in  their  character. 

"They  belong  more  properly  to  those  who  can  declare 
what  the  law  shall  he  ;  who  can  place  the  nation  in  such 
a  position  with  respect  to  foreign  powers  as  to  their 
jiidgment  may  seem  wise  ;  to  whom  are  entrusted  all 
its  foreign  relations ;  than  to  that  tribunal  whose  power 
as  well  as  duty  is  confined  to  the  application  of  the 
rule  which  the  legislature  may  prescribe  for  it.  In  such 
contests  the  nation  may  engage  itself  with  one  party  or 
the  other — may  observe  absolute  neutrality— may  re- 
cognize the  new  State  absolutely,  or  may  make  a  lim- 
ited recognition  of  it.  The  proceedings  in  courts  must 
depend  so  entirely  on  the  course  of  the  government  that 
it  is  difficxdt  to  give  a  precise  answer  to  questions  which 
do  not  refer  to  a  particular  nation. 

"This  court  is  of  opinion  that,  when  a  civil  war  rages 
in  a  foreign  nation — one  part  of  which  separates  itself 
from  the  old  established  government  and  erects  itself 
into  a  distinct  government — ^the  courts  of  the  Union 
must  view  such  newly  constituted  government  as  it  is 
viewed  by  the  legislative  and  executive  departments  of 
the  government  of  the  United  States." 

Then  the  same  learned  judge,  in  the  case  of  The  Di- 
vina  Pastora,  4  Wheat.  52,  decided  at  the  next  term  of 
the  supreme  court,  says  that  "  the  decision  at  the  last 
term,  in  United  States  v.  Palmer,  establishes  the  prin- 
ciple that  the  government  of  the  Union  having  recog- 
nized the  existence  of  a  civil  war  between  Spain  and 
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lier  colonies,  but  remaimiig  neutral,  the  courts  of  the 
Union  are  bound  to  consider  as  lawful,  those  acts  which 
war .  authorizes,  and  which  the  new  government  in 
South  America  may  direct  against  their  enemy." 
Hence  I  conclude  that  for  the  redsan  that  the  govern- 
ment of  the  United  States  had  recognized  the  existence 
of  a  civil  war  between  Spain  and  her  colonies,  the 
courts  were  forbidden  to  say  that  the  act  of  capturing 
The  Divina  Pastora  was  unlawful.  That  the  court 
could  not  say,  after  such  an  acknowledgment,  if  the 
capturing  ship  had  come  within  the  jurisdiction  of  the 
United  States,  that  she  was  a  piratical  vessel,  and  treat 
her  as  such.  That  the  effect  of  this  acknowledgment 
was  to  accord  to  the  new  x)ower  belligerent  rights,  so 
far  as  the  United  States  were  concerned  ;  one  of  which 
is  to  grant  letters  of  marque  and  reprisal,  one  of  the 
important  advantages  arising  from  which  (to  such  as 
act  under  them),  is  exemption  ftt)m  the  penalty  for 
piracy. 

This  is  but  saying  to  such  a  people  that  we  see  and 
understand  that  you  are  struggling  to  separate  from  the 
mother  country.  * 

That  whether  a  revolted  colony  is  to  be  treated  as  a 
sovereign  State,  even  de  facto^  is  a  political  question, 
and  to  be  decided  by  the  government,  and  not  the  court, 
has  been  decided  in  effect  in  several  other  cases  than 
those  before  mentioned,  as  in  Kennett  t).  Chambers,  14 
Hem.  33 ;  Clarke  t).  United  States,  8  Wash,  C.  Ct.  101. 

And  in  the  great  case  of  Luther  v.  Borden,  than  in 
the  argument  of  which  the  great  American  constitu- 
tional lawyer  rarely  if  ever  displayed  more  learning, 
the  supreme  court  unmistakably  declared,  against  the 
view  urged  by  Mr.  Webster,  that  the  federal  courts 
have  no  jurisdiction  of  the  question  whether  a  govern- 
ment, organized  in  a  State^  is  the  duly  constituted  gov- 
ernment in  the  State.  That  is  a  question  which  belongs 
to  the  political,  not  to  the  judicial  power.    In  that  case 
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any  disposition  of  that  question  could  not  have  dis- 
turbed our  relation  with  any  established  foreign  power. 
No  power  with  whom  the  United  States  was  at  peace  or 
to  whom  our  government  was  solemnly  pledged  to  a 
just  and  clearly  prescribed  course,  as  by  our  neutral- 
ity acts,  could  or  would  have  complained  of  a  contrary 
decision  in  that  case — and  stiU  that  was  held  not  to  be 
a  question  with  the  court. 

How  much  the  more  reason  in  the  conclusion  to 
which  our  courts  have  come,  and  on  which  they  have 
acted  in  relation  to  this  subject,  where  even  by  possibil- 
ity their  action  might  involve  our  country  in  war  with 
foreign  powers. 

There  are  other  cases  to  which  I  might  refer  estab- 
lishing in  my  view  this  principle. 

I  do  not  deem  it  necessary  to  refer  to  the  other  cases 
cited  by  the  counsel  for  the  government.  It  cannot  be 
intended  that  such  power  should  be  vested  in  the  courts. 
It  would  be  a  power  dangerous  to  our  government  to 
be  BO  vested,  and  one  which  judges  could  not  so  well 
exercise  as  Congress  or  the  executive. 

If  the  courts  have  the  power  to  do  any  act  which 
would  in  effect  accord  to  this  new  government  advan- 
tages, I  do  not  see  what  limits  there  would  be  to  the 
benefits  which  they  might  so  confer,  and  the  result 
might  be  that  our  nation  would  be  involved  in  a  war 
from  the  action  of  one  judge,  when  the  people  and  those 
who  represent  the  people  were  disposed  to  peace. 

K  the  courts,  before  the  political  departments  had 
spoken,  have  the  right  to  take  one  step  in  this  direction, 
I  do  not  see  any  limit  to  their  power,  short  of  declar- 
ing perfect  freedom  and  independence. 

What  act  has  been  performed,  what  resolution,  dec- 
laration, or  proclamation  has  been  made  by  Congress 
or  the  executive,  indicating  an  intention  on  their  part 
to  acknowledge,  at  any  time  or  to  any  extent,  the  exis- 
tence of  the  Republic  of  Cuba  ? 
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This  court  knows  of  no  such  act,  and  nothii:^  of  that 
character  has  been  shown  or  alleged  by  counsel.  Then 
this  court  cannot  know  of  the  existence  of  such  a  gov- 
ernment. Such  knowledge  is  essential  to  the  admission 
of  this  agent,  as  claimant  for  his  government. 

My  time  for  the  examination  of  this  question  has 
not  been  so  ample  as  I  could  have  desired. 

Application  denied. 


THE  CAYENNE, 

District  Courts  District  of  Delaware;  October  T.y 

1870. 

Salvage. — Cases  of  Debelict. 

The  true  rule  for  awarding  Balvage  in  cases  of  derelict  is  this :, Divide 
tbe  proceeds  which  remain  over  all  costs  apd  disbursements  of  the 
Balvage  suit  equally  between  the  salvors  and  the  owners  of  the 
rescued  property,  giving  to  each  of  these  two  interests  a  moiety. 

Libel  in  admiralty  in  a  cause  of  salvage. 

The  libel  in  this  case  was  filed  by  John  W.  Hall  and 
others  against  the  Bark  Cayenne,  of  B()rdeaux. 

Hall,  J. — I  have  no  difficulty  in  this  case  concern- 
ing matters  of  fact.  According  to  my  view,  there  need 
be  no  controversy  in  this  respect. 

The  captain  and  crew  of  the  sloop  Joseph  P.  Co- 
megys,  returning  from  Boston  to  her  port  in  Delaware, 
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and  being  on  Snnday,  September  17,  near  the  capes  of 
the  Delaware,  observed  the  bark,  the  subject  of  this 
libel,  in  a  place  in  the  ocean  where,  to  use  the  captain' s 
words,  it  ought  not  to  be.  He,  in  consequence,  ap- 
proached it,  to  learn  the  cause.  On  coming  near,  it 
was  hailed,  and,  returning  no  answer,  the  mate  and 
one  of  the  crew  boarded  it,  and  found  it  abandoned ; 
no  person  on  board.  Its  sails  were  set,  the  bowsprit 
broken  off  near  to  the  hull,  and  with  the  sail  hanging 
down  over  the  prow,  and  the  vessel  drifting  at  the  rate, 
as  supposed,  of  two  miles  and  a  half  an  hour,  by  tide 
and  wind,  toward  shoals  distant  about  eight  miles.  It 
was  young  flood  ;  and  the  captain  believed  it  would  be 
thrown  by  that  tide  upon  the  shoals  unless  prevented. 
I  make  no  scrutiny  of  the  grounds  of  this  belief.  If 
the  captain  and  crew  of  the  Com^gys  had  not  taken  pos- 
session of  this  bark.  Captain  Marshall  of  the  pilot  boat 
might,  and  if  the  bark  had  not  been  taken  by  either  of 
them,  it  might  not  have  gone  upon  the  shoals  that  tide. 
But  this  is  needless  conjecturing.  If  it  had  not  been 
taken  up  by  some  salvor,  it  must  have  been  lost.  As 
respects  the  claimants,  it  is  a  saving  by  a  salvor  in  a 
case  of  total  abandonment;  they  doing  nothing,  at- 
tempting nothing,  to  save  it;  and,  left  in  that  con- 
dition, destruction  was  certain  and  soon  ;  it  might  have 
been  delayed  a  short  time. 

I  enter  into  no  consideration  of  hardship  or  ex- 
posure on  the  part  of  the  salvors.  They  have  taken 
this  abandoned  bark  and  brought  it  into  safe  port, 
turning  aside  from  their  proper  business,  and  incurring 
some  inconvenience,  exposure,  and  trouble. 

This  brings  me  to  the  question  of  allowance.  The 
question  has  given  me  anxiety  in  every  case  of  the 
kind  before  me,  and  I  have  decided  it  with  distrust.  I 
may  add  that  the  most  satisfactory  judgment  I  ever 
formed,  I  mean  most  satisfactory  to  myself,  and  which 
I  trusted  might  be  a  precedent  against  extravagance 
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preying  upon  the  hard  earnings  of  useful  industry  in 
misfortune,  was  reversed,  and  the  allowance  enhanced 
three-fold.  It  was  the  case  of  The  Brig  Carolina.  She 
was  a  coaster  from  Maine.  On  February  1,  1857,  she 
was  lying  within  the  Delaware  breakwater.  It  had 
been  a  hard  winter ;  the  ice  was  breaking  up  in  the 
river ;  the  water  was  covered  with  floating  ice.  On 
February  1,  one  of  the  crew  of  the  Carolina  discovered 
a  smaU  leak  in  the  starboard  lumber  port  hole  ;  it  was 
found  on  examination  that  the  shutter  of  this  port  hole 
had  been  injured,  and  it  was  believed  necessary  for  the 
safety  of  the  brig  to  repair  this  to  secure  it  from  being 
staved  in  by  the  ice.  But  the  port  hole  was  under 
water,  and  to  repair  it  the  lading  of  the  brig  must  be 
shifted  so  as  to  raise  this  port  hole  above  water.  The 
flood  tide  had  just  begun.  While  it  was  running  up 
there  was  no  danger  to  the.  brig,  but  when  running 
down  it  might  drive  the  ice  against  this  port  hole,  and 
the  shutter  could  not  stand  heavy  blows.  The  repair 
must  be  done  during  the  running  up  of  that  tide,  or 
soon  after,  before  it  became  strong,  running  down.  The 
crew  of  the  brig  could  not  shift  the  lading  so  as  to 
raise  the  port  hole  above  water  in  that  time.  They 
signaled  a  vessel  near  for  help.  She  could  not  afford 
it.  The  steam  tug  America  was  lying  near.  She  had 
been  there  several  days,  having  gone  there  for  employ- 
ment in  aiding  v-essels  in  need,  and  making  profit  by 
charges  for  assistance  rendered.  They  signaled  this 
tug  for  assistance,  and  she  was  alongside  the  brig  in 
fifteen  minutes.  The  day  was  pleasant ;  the  water 
calm  and  smooth,  and  covered  with  floating  ice.  The 
crews  of  the  tug  and  of  the  brig  went  to  work  to  ar- 
range the  lading  so  as  to  raise  this  port  hole  above 
water  ;  they  threw  heavy  hogsheads  of  bone-dust  into 
the  water .;  removed  some  goods,  value  one  thousand 
nine  hundred  and  thirty-two  dollars,  on  board  the  tug ; 
they  very  soon  perceived  that  they  could  easily  raise 
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the  port  hole  above  water  in  the  necessary  time.  The 
tug  had  two  calls  during  the  day  from  vessels  for  as- 
sistance ;  these  were  attended  to,  the  tug  going  to  them, 
giving  the  required  relief,  and  returning  to  the  Caro- 
lina. About  the  middle  of  the  afternoon  the  port  hole 
was  raised,  one  of  the  brig's  crew  repaired  it,  and  the 
tug  returned  to  her  anchorage.  There  was  no  hurry, 
exposure,  dilBcult  work,  nor  any  manner  of  danger, 
the  working  as  comfortable  as  on  a  house  floor — on  the 
deck  of  a  stationary  vessel. 

The  first  question  on  the  facts  was,  whether  this  was 
salvage  service,  or  common  work  in  kind  of  service, 
which  the  tug  had  gone  to  the  breakwater  to  render,  and 
was  profitably  employed  in  rendering,  as  the  reason  why 
she  was  there  and  why  she  stayed  there ;  the  work  being 
done  under  no  present  danger,  but  merely  to  guard 
against  an  evil  which  would  happen  unless  prevented, 
and  to  prevent  which  this  work  was  done  in  harbor,  in 
fair,  pleasant  weather,  on  calm,  smooth  water.  I  came 
to  the  conclusion  it  was  a  salvage  service,  but  of  little 
merit,  and  I  allowed  six  hundred  and  fifty  dollars  as 
cifaipensation,  more  than  three  times  the  worth  of  the 
work  and  service.  The  decree  was  reversed,  and  about 
eighteen  hundred  dollars  allowed. 

This  case,  as  all  those  cited,  shows  how  judges  diflFer, 
when  they  have  no  guide  but  their  sound  discretion, 
bringing  vividly  to  mind  the  eloquent  exclamation  of 
Liord  Camden  :  "  The  discretion  of  a  judge  is  the  law 
of  tyrants." 

It  is  very  important  to  have  some  rule  to  guide  the 
judgment.  It  is  not  safe  to  be  left  at  large  to  utter  at 
random  ten  or  twenty,  as  the  words  happen  to  come 

up. 

There  is  certainly  force  in  the  reasoning  of  the  coun- 
sel of  the  libelants,  upon  service  rendered  in  the  way 
of  business,  setting  themselves  apart  to  find  employ- 
ment in  such  service.    This  may  have  led  to  what  is 
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said  to  be  the  abrogation  of  the  rule  of  allowing  a 
moiety  in  cases  of  abandonment ;  but  I  do  not  feel  it 
necessary  to  enter  into  any  special  discussion  of  this 
point.  There  may  be  cases  of  abandonment,  in  which 
much  less  than  a  moiety  should  be  allowed. 

Salvage  involves  various  considerations  and  princi- 
ples indicating  the  allowance  in  the  particular  case.  In 
that  of  the  Brig  Carolina,  at  the  breakwater,  the  service 
was  mere  work  and  labor  in  shifting  the  lading  to  raise 
a  port  hole  above  water,  for  repairs ;  requiring  no  ex- 
posure, hardship,  or  skill,  but  elevated  to  salvage  by 
this  repair  being  necessary  for  the  safety  of  the  vessel ; 
mere  work  in  the  line  of  employment  of  those  doing  it^ 
without  exposure  or  danger. 

Another  class  of  cases  is  of  vessels  in  peril,  where  life 
must  be  periled  to  succor  them.  I  have  had  such  a 
case  before  me.  A  vessel  driven  without  a  person  on 
board  out  of  the  Delaware  bay,  into  the  ocean,  toward 
shore,  in  a  frightful  state  of  waves,  under  a  tempest. 
A  boat  of  pilots  boarded  her  and  saved  her  in  those 
circumstances.  The  allowance  was  to  remunerate  ex- 
posure and  boldness,  and  to  encourage  like  service.   • 

In  no  case  is  salvage  a  compensation  for  service  on 
the  principle  of  its  value,  qimrdum  meruit  The  case 
of  the  Brig  Carolina  came  the  nearest  to  that  rule.  I  al- 
lowed three-fold  the  value  of  the  actual  service,  and  the 
chief  justice  of  the  United  States  increased  the  allow- 
ance from  six  hundred  and  fifty  dollars  to  eighteen 
hundred  dollars. 

In  the  case  before  me,  the  governing  element  is  the 
abandonment  of  the  bark,  in  connection  with  the  fact 
that  it  was  taken  up  and  brought  safely  into  port  by 
the  libelants  ;  turning  aside  from  their  proper  business 
certainly,  with  inconvenience  and  exposure,  and  more 
or  less  hardship, — ^the  service  being  fairly  and  honestly 
rendered,  and  the  bark  and  cargo  saved*  I  make  no 
estimate  of  the  danger  to  the  bark  from  her  drifting 
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toward  the  shoals.  It  has  very  little  bearing  in  the 
case,  nor  has  the  probability  that  she  must  be  taken  up. 
Captain  Marshall  of  the  pilot  boat  would  have  taken 
her  if  the  Comegys  had  not ;  and  if  neither  had  taken 
her,  it  is  very  probable  some  other  salvor  would.  I 
cannot  see  any  effect  on  the  determination  of  this  case 
from  such  considerations.  The  claimants,  or  any  one 
interested  in  the  vessel  or  cargo,  would  not  have  recov- 
ered the  property ;  they  were  not  seeking  it ;  so  far  as 
they  are  in  flie  case,  the  bark  and  cargo  would  have 
been  a  total  loss,  if  some  salvor  had  not  saved  it.  It 
was  a  total  abandonment,  and  in  that  abandonment 
there  would  have  been  a  total  loss,  if  some  salvor  had 
not  interposed ;  it  is  of  no  concern  who  that  salvor  may 
be ;  what  the  claimants  receive  wiU  be  as  clear  a  gain  to 
them  as  what  the  salvors  receive  will  be  to  them  ;  the 
claimants,  what,  so  far  as  they  were  concerned,  was 
abandoned  to  destruction ;  the  salvors,  their  portion  for 
saving  the  whole.  This  view  indicates  the  principle  of 
allowance :  divide  what  remains  over  all  costs  and  dis- 
bursements equally  between  the  parties — to  each  a 
moiety.  I  think  this  is  satia£arCtory  to  common  sense 
and  feeling  of  propriety. 

It  is  argued,  that  principle  of  allowance  has  been 
overruled.  I  do  not  assert  it  as  applicable  to  every  case 
of  abandonment,  but  as  proper  in  this  case — ^property 
abandoned  to  certain  loss  if  not  rescued  by  a  salvor. 
Judges  most  highly  respected  have  applied  it.  But 
Post  V.  Jones,  19  Sow.  150,  is  cited  for  this  clause  of 
the  opinion  of  the  court  delivered  by  Judge  Grier  : 
"We agree  with  Dr.  Lushington,  that  the  reward  in 
derelict  cases  should  be  governed  by  the  same  princi- 
ples as  other  salvage  cases,  namely,  danger  to  property, 
value,  risk  of  life,  skill,  labor,  and  the  duration  of  the 
service ;''  "  and  that  no  valid  reason  can  be  assigned  for 
fixing  a  reward  for  salving  derelict  properly  at  a  moiety 
pr  any  given  proportion  ;  and  that  the  true  principle  is 
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adequate  reward  according  to  the  circumstances  of  the 
case."  To  show  how  vague  such  rules  are,  I  consider 
the  principle  on  which  I  decide  the  amount  precisely 
that  of  Dr.  Lushington ;  I  relying  upon  the  circum- 
stance, that  this  property  was  abandoned  to  total  loss 
which,  but  for  a  salvor,  must  have  occurred  a  govern- 
ing circumstance.  But  when  it  is  said  "danger  to 
property,  value,  risk  of  life,  skill,  labor,  and  the  dura- 
tion of  the  service,"  are  governing  considerations  as 
in  all  salvage  cases,  let  us  look  at  this  case  of  Post  v. 
Jones.  The  ship  Richmond,  with  a  very  valuable  cargo 
of  whale  oil,  the  fruit  of  nearly  three  years'  privation, 
exposure,  and  toil-,  was  stranded  on  an  uninhabited 
shore ;  the  cargo  must  be  lost  unless  three  other  ves- 
sels would  take  it  home,  distant  twenty-seven  thousand 
miles.  These  vessels,  instead  of  generosity  to  distress, 
force  a  mock  auction  sale,  where  there  was  not  a  buyer 
but  themselves,  and  purchase  this  cargo  of  oil,  take  it 
on  board,  bring  it  home,  and  insist  on  keeping  it  at  their 
auction  price.  The  court  set  aside  this  auction  sale, 
declare  the  three  vessels  that  took  and  brought  home 
the  oil  salvors,  allow  a  moiety  for  salvage,  and  also 
freight  for  bringing  home  the  moiety  of  the  Richmond. 
Who  does  not  see  that  the  principle  of  allowance  was 
the  loss  of  the  Richmond' s  cargo  in  the  condition  it  was, 
and  saving  it  by  the  other  vessels,  when  otherwise  it 
would  have  been  a  total  loss.  The  transferring  of  the 
oil  to  those  vessels,  and  then  transporting  it  home,  was 
without  danger,  and  required  neither  labor  of  any 
amount  nor  skill  in  any  degree,  and  although  there 
was  a  long  distance,  they  must  go  home,  and  the  tak- 
ing of  this  oil  accelerated  their  departure  and  dimin- 
ished their  exposure  and  danger,  while  freight  on  the 
Richmond's  moiety  was  a  source  of  clear  profit.  The 
conduct  of  the  salvors,  always  of  weight,  was  oppres- 
sive. The  decision  approves  itself  to  our  sense  of  jus- 
tice ;  but  it  certainly  does  not  overrule  any  decision  of 
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our  judges.  If  I  mistake  not^  it  countenances  the 
principle  which  I  rest  upon  for  the  allowance  I  make. 
I  add,  I  regard  the  decision  of  our  judges  upon  their 
elaborate  inrestigations  worthy  of  deference,  and  to  be 
followed  in  cases  in  this  country  in  preference  to  the 
authority  of  a  British  court  of  admiralty. 

Decree  accordingly. 
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District  Courts  Southern  District  of  Mississippi ; 

Juke  T.,  1870. 

Cabbiebs. — Liability  fob  Baggage. 

The  liability  of  a  carrier  of  passengers,  as  such,  for  the  baggage  of  a 
passenger,  is  limited  to  snch  property  as  is  delivered  to  the  care  and 
custody  of  the  carrier,  or  his  agents  and  servants,  during  the  trans- 
portation. It  does  not  extend  to  articles  which  the  passenger  re- 
tains in  charge. 

Thus,  where  jewelry  usually  worn  by  two  lady  passengers  upon  a 
steamboat,  as  a  part  of  their  apparel,  was  left  by  them  in  their  state- 
room in  a  carpet-bag,  with  other  articles  of  personal  use,  and  was 
stolen  while  they  were  at  supper, — Eetd^  that  the  steamer  was  not 
liable  therefor. 

Libel  in  admiralty. 

The  cause  was  submitted  upon  an  agreed  statement 
of  facts,  the  substance  of  which  is  stated  in  the  opinion. 

Hill,  J. — ^This  cause  is  submitted  upon  the  follow- 
ing agreed  facts : 
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The  libelants  and  their  daughter  took  passage  on 
the  steamer  against  which  the  libel  is  filed,  at  New 
Orleans,  for  Vicksburg.  They  paid  the  usual  passage 
fare,  and  delivered  their  trunks,  &c.,  to  the  baggage 
master,  and  retired  to  the  state-rooms  assigned  them, 
taking  with  them  a  small  leather  hand-bag,  or  com- 
panion, in  which  the  ladies  carried  their  combs, 
brushes,  and  articles  of  immediate  necessity  in  trav- 
eling. In  the  evening,  the  ladies  made  their  toilet  for 
tea,  leaving  in  the  hand-bag  or  companion,  jewelry 
usually  worn  on  their  persons,  as  part  of  their  apparel, 
worth  one  hundred  and  five  dollars.  This  companion 
was  hung  on  a  hook,  on  the  side  of  the  state-room. 
When  the  ladies  left  the  room  they  closed  the  door, 
and  on  returning  from  tea  found  that  during  their  ab- 
sence some  one  had  entered  the  room  and  abstra<;ted 
the  jewelry.  Notice  of  the  theft  was  immediately 
given  to  the  oflBicers  of  the  boat,  .who  made  inquiries  for 
the  property,  but  did  not  recover  any  portion  of  it. 
Payment  of  its  value  was  then  demanded  of  the  ojficers 
of  the  boat,  but  was  refused. 

Whether  or  not  the  boat  was  liable  for  the  loss  un- 
der these  circumstances,  is  the  only  question  to  be  de- 
cided. The  amount  claimed  is  small,  but  the  question 
is  an  important  one  to  travelers  and  common  carriers, 
and  therefore  demands  serious  inquiry. 

That  the  steamer  is  liable,  as  a  common  carrier,  for 
the  libelants'  ordinary  baggage,  committed  to  the  care 
of  the  officers  in  charge,  is  admitted;  but  that  this 
hand-bag,  or  companion,  with  its  contents,  was  com- 
mitted to  their  charge,  is  denied  by  the  respondent,  • 
and  the  facts,  as  stated,  do  not  show  that  any  actual 
delivery  thereof  was  made,  or  intended  to  be  made, 
but  that  it  was  retained  by  the  ladies  in  their  own  pos- 
session. 

The  rule  in  England,  and,  perhaps,  in  this  country, 
before  the  invention  of  steamboats  and  railroads,  was 
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^^V  strict  upon  common  carriers,  and  rendered  them 
li3.ble  for  the  loss  of  the  baggage  of  passengers  con- 
''^yed.  "by  them  ;  one  reason  given  was,  that  often  there 
''^^a    a   conspiracy  between   the  coachman   and   the 
^^t)er ;  but  under  our  recent  modes  of  travel,  this 
"^^e  has  been  very  properly  modified,  and  the  carriers 
^^B  only  held  responsible  for  such  portion  of  the  pas- 
^^gefs  baggage  as  may  have  been  delivered  to  them, 
OT  to  the  agent  whose  business  it  is  to  receive  and  take 
cate  of  the  same.    This  delivery  must  be  complete.    See 
Blanchard  v.  Isaacs,  8  Barb.  383 ;  Ke7it  Com.   604 ; 
Packard  v.  Gilman,  6  Cow.  757.    In  Tower  v.  Utica, 
&c.  R.  R.  Co.,  7Sillj  47,  it  was  held  by  Nelsok,  Ch.  J., 
that  a  passenger  who  retains  his  overcoat  in  his  seat, 
cannot   recover   against   the   company   for  its    loss. 
Again,  Mr.  Story,  in  his  work  on  Contracts^  §  766, 
holds  that  in  this  country,  if  a  passenger  does  not  sur- 
render his  baggage  to  the  carrier,  but  retains  it  in  his 
own   possession,  and  it  is   lost,   he   cannot   recover 
against  the  carrier  therefor.    Other  authorities  might 
be  referred  to,  but  these  are  sujficient. 

I  am  referred  by  libelant's  proctor  to  Mississippi 
R  R.  Co.  V.  Kemjedy,  as  sustaining  the  adverse 
proposition,  but  that  is  not  a  case  in  point.  It  is  true, 
it  holds  that  jewelry  usually  worn  as  part  of  personal 
apparel,  does  constitute  a  portion  of  a  traveler's  bag- 
gage, but  in  that  case  the  trunk  in  which  the  articles 
were  placed  was  delivered  to  the  baggage  master. 

I  am  also  referred  for  the  same  purpose  to  the  case 
^  of  Macklin  7).  New  Jersey  Steamboat  Co.,  reported  in 
Am.  Law  Reg.  237.  This  case  was  decided  by  the 
court  of  common  pleas.  New  York.  This  was  a  case 
in  which  the  passenger  was  given  the  key  of  his  state- 
room, and  took  his  valise  with  him.  The  substance  of 
the  ruling  is,  that  this  was  a  delivery  to  the  olBcers  of 
the  boat,  who,  if  they  did  not  intend  to  become  liable, 
should  have  notified  him  of  the  fact.    The  ruling  of  the 


.52  SOUTHEEN  DiSTBICT  OF  MISSISSIPPI. 

---  ■  -  .       ,  ,.,,,■ 

The  R  E.  Lee. 

court  in  that  case,  from  the  authorities  cited,  was  based 
upon  the  older  cases,  and  is  not  sustained  by  reason  or 
the  modem  cases. 

I  am  also  referred  to  the  case  of  Epps  v.  Hinds,  27 
Miss.  667.  This  was  a  suit  against  an  inn-keeper.  The 
guest  requested  the  inn-keeper  to  send  his  trunk  to  his 
room.  The  guest  placed  the  money  given  him  by  his 
father  to  pay  his  traveling  expenses  and  his  tuition  at 
the  University  at  Oxford,  to  which  he  was  going,  in  the 
truuk,  and  locked  it.  Some  time  afterward,  the  inn- 
keeper placed  in  the  same  room  another  guest,  who, 
during  the  night,  broke  open  the  trunk,  took  the 
money,  and  left.  The  inn-keeper  was  proi)erly  held 
liable,  or  he  had  no  right,  after  having  assigned  the 
guest  to  his  i:oom,  to  intrude  another  into  it  without 
his  consent.  Again,  the  trunk  had  been  delivered  to 
the  inn-keeper,  who  was  only  requested  to  remove  it  to 
another  room,  and,  if  he  was  not  willing  to  take  the 
risk,  should  have  notified  the  guest. 

These  cases,  when  properly  considered,  do  not  sup- 
port the  claim  of  the  libelants.  The  baggage  for  which 
the  carrier  is  responsible,  must  be  such  as  can,  with 
propriety,  be  placed  in  the  baggage  room,  or  must  be 
delivered  to  the  clerk  of  the  boat,  or  some  other  officer 
authorized  to  receive  it,  and  not  such  articles  as  the 
passenger  necessarily  keeps  in  his  possession,  such  as 
the  hand-bag  or  companion  stated  in  this  case.  I  am 
satisfied,  from  a  careful  examination  of  authorities,  and 
the  agreed  state  of  facts,  that  the  claim  of  the  libelants 
in  this  case  cannot  be  sustained.  The  libel  will,  there- , 
fore,  be  dismissed,  at  the  cost  of  libelants. 

label  dismissed. 
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UNITED  STATES  ex  rel.  LANSING  v.   THE 
TREASURER  OF  MUSCATINE  COUNTY. 

Circuit  Cowrty  EigMh  Circuit;  District  of  lowa^  1870. 

MANDAMtrs.— When  Issued.— How  Ekeobced. 

A  circmt  court  has  power,  in  a  proper  case,  to  issue  a  mandamus  re- 
quiring State  or  municipal  officers  to  proceed  with  the  leyy  and  col- 
lection of  a  tax. 

When  such  a  mandamus  has,  in  the  lawful  exercise  of  the  jurisdiction 
of  the  court,  heen  issued,  but  the  officer  to  whom  it  is  directed  will 
not,  or  cannot  execute  the  duty  commanded,  the  court  may  appoint 
its  marshal  to  execute  such  duty  and  collect  the  tax. 

Application  for  an  order  charging  the  marshal  with 
the  dnty  of  collecting  a  tax. 

This  was  one  of  several  cases  in  which  creditors 
upon  bonds  issued  some  time  ago,  by  various  counties 
in  Iowa,  in  aid  of  railroad  enterprises  in  that  State,  but 
remaining  unpaid,  had  previously  applied  for  and  ob- 
tained writs  of  mandamus,  requiring  the  proper  county 
oflScers  to  collect  taxes  sufficient  to  defray  the  judg- 
ments which  they  had  recovered  upon  their  bonds. 
But  these  writs  remained  unobeyed.  The  creditors, 
therefore,  now  moved  the  court  to  appoint  the  marshal 
for  the  district  of  Iowa  to  execute  the  writs  and  collect 
the  taxes,  in  place  of  the  county  officers. 

JoUn  N.  Rogers^  Orard  &  Smitli^  and  Edmonds  & 
Rans(m,  for  the  motion. 

Bush  OlarJcj  D.  C  Cloudy  and  Mr.  WiUiamSy  op- 
posed. 
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Dillon,  J.  —  Heretofore  judgments  have  been 
rendered  in  this  court  on  what  are  termed  railroad 
bonds  and  coupons  against  the  counties  of  Lee,  Wash- 
ington, Louisa,  14^^c^tine,  Johnson,  Iowa,  and  Powe- 
shiek. To  enforce  the  payment,  writs  of  mandamus 
have  at  previous  terms  been  ordered  to  be  issued,  com- 
manding the  proper  county  oflHicers  to  levy  and  collect 
taxes  sufficient  to  pay  those  judgments.  At  a  term  of 
this  court  held  one  year  ago,  it  was  shown  that  the 
county  officers  of  most,  if  not  all  of  these  counties,  had 
either  neglected  or  refused  to  levy  and  collect  the 
taxes  required  by  the  mandates  of  this  court.  On  be- 
ing attached  for  contempt  they  gave  as  a  reason  for 
their  non-action,  that  the  bonds  upon  which  the  judg- 
ments in  this  court  had  been  rendered  were,  in  the 
opinion  of  the  State  courts,  unconstitutional,  and  that 
they  had  been  enjoined  by  the  State  courts  (in  proceed- 
ings to  which  the  judgment  creditors  were  not  parties), 
from  making  the  levies  which  this  court  had  com- 
manded. 

Following  the  express  decision  of  the  supreme  court 
of  the  United  States  on  the  precise  point,  this  court 
(Mr.  Justice  Millee  and  Judge  Love  both  being  pres- 
ent and  concurring),  then  held  the  State  courts  had  no 
authority  to  enjoin  or  otherwise  interfere  with  the  exe- 
cution of  the  process  of  this  court ;  that  injunctions 
issued  from  the  State  courts  for  that  purpose  were  un- 
authorized, and  in  law  aflforded  no  protection  to  the 
county  officers  for  their  neglect  or  refusal  to  obey  the 
process  of  this  court. 

But  under  the  circumstances,  the  officers  were  dis- 
charged from  actual  arrest  under  the  attachments  for 
contempt,  on  the  payment  of  costs,  and  on  their  prom- 
ise to  return  home  and  levy  the  taxes  required  by  the 
writs  of  mandamus. 

The  returns  subsequently  made  to  the  court  show 
that  they  did,  as  promised,  make  orders  levying  the 
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taxes ;  but  in  respect  to  some  counties,  particularly 
those  of  Lee,  Johnson,  and  Muscatine,  there  is  a  show- 
ing made  at  this  term  that  the  taxes  thus  levied  have 
not  to  any  considerable  extent  been  collected. 

It  has  been  made  to  appear  to  the  court,  that  in  Lee 
county,  the  eflforts  of  the  county  treasurer  to  make  the 
taxes  have  been  practically  defeated,  and  the  same  re- 
main almost  wholly  uncollected.  This  has  been 
brought  about,  in  part,  where  personal  property  has 
been  distrained  by  the  county  collector,  by  replevin 
suits  commenced  against  him  by  tax-payers  in  the 
State  courts.  It  is  also  shown  that  there  are  combina- 
tions made  to  prevent  the  attendance  of  bidders  at  such 
tax  sales,  and  to  deter  them  from  bidding ;  and  in  one 
instance,  that  an  agent  of  one  of  the  judgment  creditors 
who  attended  at  advertised  sales  of  property  was  pre- 
vented by  threats  from  bidding,  and  forced  to  leave  by 
apprehensions  of  personal  danger. 

It  also  appears  that  since  the  decision  of  the  su- 
preme court  of  the  United  States,  and  aleo  since  the 
decision  of  the  supreme  court  of  the  State  to  the  eflfect 
that  the  process  or  officers  of  the  Federal  courts  cannot 
be  enjoined  or  interfered  with  by  State  courts,  that  one 
or  more  of  the  State  district  judges  have  issued  injunc- 
tions against  the  collectors  of  Muscatine  and  Lee  coun- 
ties, undertaking  to  prohibit  them  from  collecting  the 
taxes  which  this  court  has  ordered  to  be  made ;  and 
that  such  injunctions  have  been  obeyed,  and  the  col- 
lections practically  prevented. 

The  county  collector  of  Johnson  county,  in  answer 
t-o  an  information  filed  against  him,  admits  that  he  has 
not  collQcted  more  than  one-fifth  of  the  levy  ;  that  he 
is  advised  and  believes  that  combinations  have  been 
formed  to  prevent  the  compulsory  collection  of  such 
taxes ;  that  he  finds  it  impossible,  by  reason  of  such 
combinations,  to  find  responsible  deputies  to  assist  in 
making  collections,  and  in  view  of  these   facts,  he 
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^^  asks  the  appointment  of  the  marshal  of  this  court  to 
collect  the  said  tax,  or  proceed  under  him  (the  county 
collector)  to  make  such  collection,"  and  for  direction  as 
to  the  interest  and  penalties  he  shall  collect. 

A  sworn  statement  of  similar  character  has  been 
made  at  this  term  by  the  collector  of  the  county  of  Mus- 
catine, who  also  asks  both  the  aid  and  direction  of  this 
court.  Because  the  taxes  have  not  been  in  fact  col- 
lected in  various  counties  in  obedience  to  the  mandates 
of  this  court,  and  because  it  is  claimed  that  by  reason 
of  the  factg  before  stated,  and  others  not  recited,  that 
it  is  impracticable  for  the  county  collectors  to  comply 
with  the  writs  of  mandamus  which  have  been  issued, 
the  judgment  creditors  of  the  various  counties  above 
mentioned  have  applied  to  the  court  for  an  order  ap- 
pointing the  marshal  to  execute  the  writs  of  mandamus 
and  make  collections  of  the  taxes.  This  is  the  ques- 
tion now  before  the  court.  That  this  court  has  the 
power  to  make  such  appointment,  and  that  if  the 
county  officers  either  will  not,  or  cannot  themselves 
collect  the  taxes,  that  it  is  the  duty  of  the  court  to  ap- 
point its  own  officers  to  execute  its  process,  are  points 
not  longer  open  to  controversy,  because  they  have  been 
precisely  and  definitely  settled  by  the  supreme  court  of 
the  nation. 

This  is  a  "power  of  a  very  delicate  nature,  and  one 
which,  although  affirmed  by  the  highest  tribunal  in  the 
land  to  exist,  we  would  not  feel  inclined'  to  exert  ex- 
cept in  case  of  necessity.  But  when  the  necessity  ex- 
ists it  is  our  duty,  one  from  which  there  is  no  escape, 
to  exercise  the  power.  When  doe9  the  necessity  exist  % 
Obviously  when  the  county  officers  will  not,  oyin  con- 
sequence of  public  excitement,  combinations,  or  suits  in 
State  courts,  cannot  execute  the  commands  of  the  writs 
of  this  court  to  collect  the  taxes. 

When  a  court  issues  its  process  it  is  bound  to  see 
that  its  lawful  commands  are  neither  disobeyed   or 
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evaded.  That  these  writs  of  mandamus  are  lawful  com- 
mands, and  that  the  creditors  of  the  counties  are  en- 
titled to  these  writs,  and  also  entitled  to  have  them  exe- 
cuted and  obeyed,  are  no  longer  questions  open  to  con- 
troversy, since  they  have  been  decided,  not  once  sim- 
ply, but  time  and  time  again  by  the  supreme  court  of 
the  United  States.  They  are  settled,  and  any  inquiry 
whether  the  supreme  court  of  the  United  States  ought 
to  have  settled  them  otherwise,  is  fruitless,,  and  with- 
out any  practical  value. 

But  this  is  not  all  that  is  settled.  The  supreme 
court  of  the  United  States  has  also  decided  that  writs 
of  mandamus  are  appropriate  and  proper  process  to 
enforce  judgments  against  public  corporations  in  this 
State ;  that  the  federal  courts  have  the  power,  and  that 
it  is  their  duty  to  issue  such  writs ;  that  they  are  in  the 
nature  of  writs  of  execution,  and  that  State  courts  have 
no  more  right  to  interfere  with  their  execution  than  they 
have  to  interfere  with  the  marshal  when  executing  an 
ordinary  fieri  f  acids.  The  court  cannot  question  the 
correctness  of  these  decisions ;  and  they  are  equally 
binding  upon  the  State  courts,  because  the  decisions  of 
the  supreme  court  of  the  United  States,  as  to  the  ex- 
tent of  the  jurisdiction  of  the  federal  courts,  and  as  to 
the  validity  and  conclusiveness  of  their  judgments,  and 
as  to  what  process  may  be  resorted  to  to  enforce  them, 
and  how  such  process  shall  be  executed,  bind  Congress, 
bind  all  the  federal  courts,  and  bind  also  State  legisla- 
tures and  State  courts  and  judges. 

It  so  happens  that  every  judge  who  is  entitled  to  sit 
in  this  court  is  a  citizen  of  this  State  ;  and  none  of  them 
liave  faUed  to  express  and  manifest  their  sympathy, 
in  aU  proper  ways,  with  those  counties  and  cities 
which  have,  unfortunately,  become  so  heavily  indebted. 

It  would  be  no  act  of  kindness  to  the  people  of  these 
counties  and  cities  for  this  court  to  either  ignore  the 
decisions  of  the  supreme  court  or  refuse  to  carry  out 


68  Eighth  Cibcutt  ;  Iowa. 

United  States  ex  rel.  Lansing  v.  Treasurer  of  Muscatine  County. 

the  principles  which  it  has  decided,  for  in  the  end,  and 
before  long,  we  too  would  be  compelled  to  obey  its 
mandates.  It  is  the  superior  tribunal,  and  we  have  no 
choice  but*  to  obey  and  carry  out  its  decisions. 

Nor  would  it  be  an  act  of  kindness  to  these  cities 
and  counties  to  pursue  any  course  or  to  say  or  to  do 
anything  which  would  encourage  the  hope  that  any 
change  of  views  on  the  part  of  the  supreme  court  was 
possible,  of  that  by  any  litigation  there  remained  any 
chance  whatever  to  defeat  the  right  of  the  bondholders 
to  recover  and  collect  their  judgments.  After  a  careful 
study  of  the  decisions  referred  to,  and  of  the  grounds 
on  which-  they  are  placed,  we  feel  bound  to  say,  and 
think  it  important  that  the  people  should  understand, 
that  all  hope  of  escape  from  them  by  means  of  further 
litigation,  either  in  the  federal  or  State  courts,  is  with- 
out any  sort  of  foundation,  is  wholly  illusory,  and  vnU 
deceive  whoever  relies  upon  it.  So  far  as  the  State 
courts  are  concerned,  they  are,  for  the  reasons  before 
stated,  utterly  powerless  to  afford  any  relief,  since  they 
have  no  right  whatever  to  interfere  with  the  federal 
courts  or  their  process  or  officers. 

As  respects  the  counties  of  Lee,  Johnson,  and  Mus- 
catine, it  is  the  opinion  of  the  court,  upon  the  showing 
made  to  it,  that  it  is  its  duty  to  appoint  the  marshal  to 
execute  the  writs  of  mandamus  ;  but  in  the  two  couu- 
ties  last  named  the  marshal  will  not  proceed  to  act  un- 
less it  be  shown  to  the  court,  or  some  one  of  its  judges, 
that  the  county  officer  is  disobeying  the  writ,  or  failing 
duly  to  cause  the  same  to  be  executed. 

In  Lee  county  the  showing  made  to  the  court  is 
such  as  to  entitle  the  relators  to  have  the  marshal  ap- 
pointed and  directed  to  act  at  once. 

It  is  proper  to  add,  that  this  appointment  will  be 
rescinded  whenever  it  is  shown  that  the  county  officers 
are  willing  and  able  themselves  to  execute  the  writs  of 
mandamus.    It  should  be  understood  that  the  marshal 
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is  the  officer  .of  tMs  court ;  that  he  is  not  subject,  in  the 
execution  of  his  official  duties,  to  the  conta-ol  of  any 
proceeding  or  process  of  the  State  courts ;  that  any  in- 
terference with  him  is  unauthorized ;  that  any  resist- 
ance to  him  is  an  offense  against  the  laws  of  the  United 
States,  and  punishable  as  such  in  the  courts  of  the 
United  States ;  and  that  it  is  the  duty  of  the  president 
to  support  him  with  all  the  power  necessary  to  enable 
him  to  execute  the  process  and  orders  of  this  court. 
The  people  of  Iowa  are  law-abiding,  and  with  this  plain 
statement  of  what  the  law  is,  the  members  of  this  qourt 
gladly  avail  themselves  of  this  occasion  to  declare  that 
it  is  their  firm  conviction  that  the  law  will  be  respected 
and  obeyed. 

It  only  remains  to  add  that  the  act  of  the  Iowa  leg- 
islature of  last  winter,  discriminating  especially  against 
the  taxes  levied  to  pay  judgments  upon  railroad 
bonds,  *  is  in  contravention  of  the  provisions  of  the  na- 
tional constitution  prohibiting  the  States  from  passing 
laws  "impairing  the  obligation  of  contracts." 

This  is  plain  upon  a  comparison  of  that  law  with 
the  act  in  force  at  the  time  when  the  bonds  were  issued 
{Code  0/1851,  §§  116-124 ;  Hev.  0/I86O,  §§  253-260),  es- 
pecially when  such  comparison  is  made  in  the  light  of 
the  decisions  of  the  supreme  court  of  the  United  States, 


♦  Chapter  54  of  the  Iowa  Session  Acts  of  1870,  provides  for  the 
funding  of  county  indebtedness.  It  declares  that  the  supervisors  of 
any  county  liable  for  an  outstanding  indebtedness  exceeding  five 
thousand  dollars,  may  fund  the  same,  and  issue  bonds  of  the  county 
therefor.  These  bonds  are  salable  by  the  county  treasurer,  at  par,  and 
the  proceeds  applicable  to  the  county  liabilities.  Provision  is  made 
for  the  levy  of  a  tax  for  the  payment  of  interest,  and  ultimate  redemp- 
tion  of  the  bonds. 

Section  6  of  the  act  then  declares  that  the  preceding  provisions 
''shall  not  be  construed  to  embrace  the  indebtedness  of  any  county 
arismg  from  bonds  issued  to  aid  in  tha  coTut/ruetion  qf  any  railroadJ'^ 

A. 
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expounding  fhe  constitational  provision  above  men- 
tioned. Van  Hoffman  v.  City  of  Quincy,  4  WaU.  536  ; 
Bronson  v.  BLinsie,  1  Jffaw.  316  ;  Butz  v.  City  of  Musca- 
tine, 8  Wall.  575  ;  Lee  County  v.  Rogers,  7  Id.  175. 

Love,  J.,  concurred. 


ALLEN  V.  MASSEY. 

Circuit  Oaurtj  Eighth  Circuit ;  District  of  Missouri^ 

April  T.y  1870. 

Praudttlent  Convey ak^oes. — ^Rights  of  Assignee  in 

Bankeuptcy. 

Where  household  fiiniitiire  in  a  dwelling  inhabited  by  the  owner  and 
another  person,  was  transferred  by  the  owner  to  such  other  person^ 
by  bill  of  sale,  and  pointing  out  the  property,  bnt  without  any  other 
circumstances  to  indicate  an  actual  change  of  possession,  and  the 
parties  continued  to  dwell  together  and  to  use  the  furniture,  as  be- 
fore,— Held^  the  transfer  was  void  against  creditors,  and  under  the 
statute  of  the  State  (Missouri)  against  fraudulent  conveyances,  as  it 
had  been  construed  by  the  supreme  court  of  the  State. 

For  the  purpose  of  sustaining  an  action  to  set  aside  a  transfer  of  prop- 
erty by  a  bankrupt  as  fraudulent  against  creditors,  an  assignee  in 
bankruptcy  is  deemed  to  represent  the  eredUors;  and  may  impeach 
the  transfer,  notwithstanding  it  may  be  held  valid  and  binding 
against  the  bankrupt  himself. 

Appeal  from  an  order  upon  a  petition  of  an  assignee 
in  bankruptcy. 

In  February,  1870,  John  A.  Allen,  as  assignee  in 
bankruptcy  of  William  Downing,  filed  his  petition  in 
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the  district  court  for  the  eastern  district  of  Missouri, 
setting  forth  that  in  October,  1868,  Downing  executed 
a  bill  of  sale  to  Eliza  A.  Massej,  one  of  the  defendants, 
of  certain  household  furniture  then  in  his  possession  ; 
that  the  property  was  never  actually  delivered  to  her, 
but  that  the  same  has  ever  since  been  in  the  residence 
and  possession  of  the  bankrupt.  The  petition  charged 
that  by  reason  thereof  the  bill  of  sale  was  void  by  force 
of  the  statute  of  Missouri  relating  to  fraudulent  convey- 
ances, and  prayed  that  an  order  might  be  entered  de- 
claring .the  sale  to  be  void,  and  the  property  delivered 
by  the  defeAdants  to  the  assignee. 

The  answer  admitted  the  execution  of  the  bill  of  sale 
as  alleged  ;  denied  that  the  property  was  never  deliv- 
ered to  Eliza  A.  Massey,  and  alleged  that  the  same  was 
purchased  by  her  in  good  faith  of  Downing,  and  that 
the  same  had  ever  since  been  and  still  was  in  her  actual 
possession. 

The  evidence  adduced  in  the  coujt  below  consisted 
of  the  bill  of  sale  and  the  deposition  of  Downing. 

The  bill  of  sale,  acknowledged,  but  never  recorded, 
was  dated  October  31, 1868.  By  its  terms  Downing,  for 
the  recited  consideration  of  three  thousand  six  hundred 
and  forty-five  dollars,  sold  and  conveyed  to  Eliza  A. 
Massey  "the  following  furniture  and  other  personal 
property  now  owned  by  me,  and  being  in  my  residence 
situated  on  the  north  side  of  Washington-avenue,  being 
No.  1347,  in  the  city  of  St.  Louis  ;"— then  followed  a 
detailed  description  of  furniture  in  library,  parlor,  and 
bed-rooms,  consisting  of  chairs,  sofets,  books,  carpets, 
pictures,  mirrors,  &c. 

The  deposition  of  Downing,  the  bankrupt^  disclosed 
the  following  facts : 

That  he  had  lived  in  house  No.  1347,  on  Washing- 
ton-avenue, above  mentioned,  for  five  years  or  more, 
and  still  lived  there.  The  house  belonged  to  him.  Mrs. 
Massey  was  his  sister-in-law,  and  she  and  her  husband, 
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John  Massey,  had  lived  with  him  and  his  family  for 
over  fifteen  years,  the  two  making  from  time  to  time  an 
amicable  adjustment  of  expenses.  Downing' s  name 
was  on  the  door-plate  of  the  house,  and  the  house  and 
establishment  were  known  as  his.  The  furniture  and 
property  in  question  were  his  prior  to  the  aUeged  sale 
to  Mrs.  Massey.  Downing  was  engaged  largely  in  bu- 
siness, but  in  October,  1868,  his  partner  allowed  a  note 
of  the  firm  to  go  to  protest,  and  fearing  the  consequen- 
ces, and  desiring  to  secure  to  his  sister-in-law  three 
thousand  six  hundred  and  forty-five  dollars,  which  he 
owed  her,  he  made  to  her  the  bill  of  sale  above  men- 
tioned, she  being  at  the  time  in  the  house  and  living 
with  him  in  the  manner  before  stated. 

It  appeared  that  an  inventory  was  taken  of  the  prop- 
erty ;  no  separate  valuation  was,  however,  affixed  to 
the  different  articles,  but  the  whole  was  sold  for  the 
sum  named.  The  chief  purpose  of  the  inventory  was 
to  enable  the  property  to  be  described  in  the  bill  of  sale 
which  it  was  in  contemplation  to  have  drawn. 

No  act  of  delivery  was  testified  to,  except  that  the 
bankrupt  says  that  he  took  Mrs.  Massey  around  and 
showed  the  property  to  her. 

It  was  admitted  that  the  parties  continued  to  live 
together  as  before  in  the  house ;  that  no  change  was 
made ;  and  the  property  continued  to  be  used  as  it 
previously  had  been  ;  that  Downing' s  name  still  con- 
tinued on  the  door-plate,  &c.,  &c 

Upon  this  evidence  Judge  Treat,  before  whom  the 
petition  was  brought  to  a  hearing  in  the  district  court, 
found  that  the  bill  of  sale  was  void,  and  ordered  the 
defendants  to  deliver  the  property  therein  described  to 
the  assignee. 

From  this  order  or  decree  the  defendants  now  ap- 
pealed. The  appeal  was  heard  before  Dillon,  Circuit 
Judge,  and  Krekel,  District  Judge. 
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Daniel  Dillon,  for  appellants, — Cited  Stewart  v. 
Lambe,  1  Brod.  &  B.  606 ;  Benton  v.  Thomhill,  7 
TauTvt.  149  ;  Ludlow  v.  Hurd,  19  John^.  220 ;  4  Wend. 
514 ;  Waldoe  v.  DoU,  29  Cal.  566  ;  HamUl  v.  Willett, 
6  Bosw.  534 ;  Funk  v.  Staats,  24  lU.  646 ;  Kenning- 
ham  t?.  McLaughlin,  3  Mont,  30 ;  7  Id.  99 ;  Bom  ^?. 
Shan,  29  Pa.  St.  292  ;  Hutchins  v.  Gilchrist,  23  Vt  82  ; 
McVicker  v.  May,  3  Pa.  St.  224  ;  Clayton  v.  Brown,  17 
Oa.  211  \  Bissell  n.  Hopkins,  3  Cow.  166,  and  note, 
where  the  authorities  are  collected  and  reviewed,  and 
the  general  rule  with  its  twenty-four  exceptions  laid 
down ;  State  v.  King,  44  Mo.  239. 

He  also  contended  that  as  an  assignee  in  bankruptcy 
stands  in  the  place  of  the  bankrupt,  he  cannot  main- 
tain an  action  to  set  aside  a  sale  which  would  be  bind- 
ing upon  the  bankrupt. 

Hitchcock  &  I/ubJce,  for  appellee. — I.  The  assignee 
had  a  right  to  the  relief  sought  in  his  petition.  Hill, 
on  Bankr.  §  43,  pp.  134,  135. 

n.  The  bill  of  sale  was  fraudulent  and  void  in  law 
under  the  statute  of  Missouri.  Oen.  Stat,  of  Mo.  1865, 
§  10,  ch.  107,  p.  440.  Claflin  7).  Rosenberg,  42  Mo.  439, 
§  43,  Id.  593  ;  State  v.  King,  44  Mo.  238. 

Dillon,  J.,  delivered  the  opinion  of  the  court.— L 
Neither  in  his  petition  nor  in  argument  does  the  as- 
signee base  his  right  to  the  relief  demanded  tipon  the 
ground  that  the  bankrupt  did  not  in  fact  owe  Mrs. 
Massey  the  debt  whicA  the  bill  of  sale  was  made  to  pay 
or  secure,  nor  upon  the  ground  that  the  sale  was  fraud- 
ulent, because  made  to  hinder  and  delay  the  creditors 
of  Downing,  the  vendor. 

The  assignee  places  his  case  solely  upon  the  statute 
of  the  State  of  Missouri  relating  to  fraudulent  convey- 
ances, the  tenth  section  of  which  is  in  these  words  : 

"  Every  sale  made  by  a  vendor  of  goods  and  chattels 
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in  his  possession  or  under  Ms  control,  unless  the  same 
be  accompanied  by  delivery  in  a  reasonable  time  (re- 
gard being  had  to  the  situation  of  the  property),  and 
be  followed  by  an  actual  and  continued  change  of  pos- 
session of  the  things  sold,  shall  be  held  to  be  fraudu- 
lent and  void,  as  against  the  creditors  of  the  vendor, 
or  subsequent  purchasers  in  good  feith."  Mo.  Stat. 
1865,  440,  ch.  107. 

The  sale  by  the  bankrupt  to  Mrs.  Massey  is  within 
the  statute.  It  w^s  an  absolute  sale  of  goods  in  the 
possession  of  the  vendor.  There  was  no  delivery  of 
the  property,  or,  if  any,  but  a  momentary  one,  and  it 
was  not  followed  by  any  actual  or  continued  change  of 
possession.  This  being  so,  the  statute  enacts  that  the 
sale  ''  shall  be  held  to  be  fraudulent  and  void  as  against 
the  creditors  of  the  vendor,  or  subsequent  purchasers 
in  good  faith." 

With  the  policy  of  a  statute  which,  irrespective  of 
the  fact  of  fraud  or  the  intention  of  the  parties  to  de- 
fraud, inexorably  denounces  as  fraudulent  per  se  all 
sales  not  accompanied  by  the  required  delivery  and  by 
actual  and  continued  change  of  possession,  the  courts 
have  nothing  to  do,  and  it  does  not  become  them  to 
question  the  legislative  wisdom. 

The  purpose  of  the  statute  is  to  prevent  the  vendor 
from  acquiring  a  false  and  delusive  credit,  and  to  pre- 
vent purchasers  from  being  ensnared  by  means  of 
secret  sales. 

Hence,  the  provision  that  the  sale  shall,  as  required, 
be  accompanied  witl^  delivery,  and  this  by  an  actual 
and  continued  change  of  possession.  The  purpose  of 
the  enactment  being  to  protect  the  public  from  decep- 
tion, the  indicia  of  a  change  of  owners  should  be  such 
as  to  accomplish  this  end.  The  new  owner  should  fly 
his  own,  and  not  his  vendor's  flag.  This  is  the  con- 
struction which  the  statute  has  received  from  the  su- 
preme court  of  the  State.    In  Claflin  v.  Rosenberg,  42 
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Jfefo.  439,  speaking  of  this  statute,  Wagneb,  J.,  remarks 
fhat  ^^  the  yendee  mast  take  actual  possession,  and  the 
possession  must  be  open,  notorious,  and  unequivocal, 
such  as  to  apprise  the  community,  or  those  who  are  ac- 
customed to  deal  with  the  party,  that  the  goods  have 
changed  hands.  .  .  .  This  necessarily  excludes  the 
idea  of  a  joint  or  concurrent  possession." 

On  a  critical  examination  of  the  case  just  cited,  it 
will  be  seen  that  the  exact  point  of  the  decision  is  that 
the  possession  of  the  vendee  must,  as  against  the  ven- 
dor, be  actual  and  exclusive. 

This  is  the  leading  case  upon  the  statute  in  question, 
and  it  has  been  subsequently  reaflSrmed  and  followed. 
Claflin  V.  Rosenberg,  43  Mb.  693  ;  State  v.  King,  44  Id. 
238;  Lesem  v.  Herriford,  Id.  323.  See  Twyne's  case 
and  American  Notes,  1  Smith  Lead.  Cas.  33. 

We  deem  it  prudent  to  observe  that  in  the  case  at 
bar,  it  is  not  necessary  to  go  so  far  as  to  say  that  in  no 
case  can  a  sale  be^upheld  where  the  vendor  is  in  pos- 
session concurrently  with,  or  rather  subordinate  to, 
the  vendee  or  his  agent.  This  may  depend  upon,  the 
existence  of  circumstances  of  a  nature  fairly  to  pat  the 
public  upon  notice. 

In  this  case  there  was  no  actual  delivery,  no  contin- 
ued change  of  possession,  no  circumstances  of  any 
kindy  whereby  either  creditors  or  purchasers  could 
know  that  any  change  of  owners  had  taken  place. 

n.  The  defendants  make  a  point  that  the  situation 
of  the  parties  to  the  sale  and  property  was  such  that 
no  delivery  and  change  of  possession  other  than  such 
as  were  made  was  practicable,  and  hence  more  ought 
not  to  be  required. 

The  statute  refers  to  ''  the  situation  of  the  property," 
not  of  the  parties  ;  but,  without  emphasizing  this  sug- 
gestion, it  seems  to  us  that  the  statute  has  reference  to 
property  so  situated  as  not  to  be  at  the  time  capable  of 

immediate  actual  delivery  and  change  of  possession, 
n — 5 
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such  as  growing  crops,  bulky  articles,  &c.,  and  not  to 
cases  where  the  property  is  present  and  capable  of  be- 
ing delivered  to  the  vendee  and  retained  in  his  pos- 
session  and  control. 

Since,  in  a  case  like  the  present,  this  court  will  fol- 
low the  construction  given  to  the  local  statute  by  the 
highest  court  of  the  State,  it  is  not  deemed  to  be  neces- 
sary to  follow  the  appellant's  counsel  into  an  examina- 
tion of  the  decisions  under  the  statute  of  Elizabeth  or 
the  statutes  of  other  States. 

III.  The  defendants  also  contend  that  even  if  such 
be  the  construction  of  the  statute,  the  assignee  has  no 
right  to  impeach  the  sale  and  have  the  property  de- 
livered to  him.  This  view  cannot  be  maintained.  If 
Downing  had  not  gone  into  bankruptcy,  any  creditor 
of  his  could  have  subjected  the  property  to  the  pay- 
ment of  his  debt.  In  this  respect  the  assignee  repre- 
sents the  creditors.  In  consequence  of  Downing  being 
adjudicated  a  bankrupt,  his  creditors  are  precluded 
from  proceeding  against  him,  and  hence  the  assignee 
has  the  right  given  to  him  in  terms  by  the  bankrupt 
act,  to  proceed  in  the  way  which  the  present  plaintiff  is 
pursuing.  Carr  v.  Hilton,  1  Ourt,  C,  Ct  233 ;  Hill,  on 
BaThkr.  134,  §  43,  and  cases  cited  ;  BanTcrwpt  Act  qf 
1867,  §§  14,  35. 

The  result  is  that  the  order  of  the  district  court 
must  be  affirmed. 

Kebkel,  J.,  concurred. 

Order  affirmed. 


NoETHERN  District  of  Ohio,  67 


starkweather  «.  Cleveland  Ins.  Co. 


STARKWEATHER  v.  THE  CLEVELAND  INSUR- 
ANCE COMPANY. 

J>i8trict  Court;  Northern  Df strict  of  OMo^  November 

T,,  1870. 

IkSFEAI?^CE. — ^TRAIirSFEB  OF  POLICY,  — RiGHTS    OF  AS- 
SIGNEE IN  Bankruptcy. 

A  clause  in  an  insurance  policy  declaring  that  the  policy  shall  be  void 
if  assigned  without  the  consent  of  the  company,  does  not  apply  to  a 
transfer  made  under  the  bankrupt  law,  by  a  register  in  bankruptcy, 
to  an  assignee  appointed  for  the  insured. 

An  assignee  in  bankruptcy  does  not  acquire  the  beneficial  interest  in 
the  assets,  but  is  merely  clothed  with  the  title  and  control  as  agent 
for  the  bankrupt  and  his  creditors,  and  for  the  purpose  of  convert- 
ing them  into  money  and  applying  them  towards  the  discharge  of 
the  debts.  The  statutory  transfer  to  such  assignee  is  not  within  the 
purpose  or  operation  of  a  condition  in  a  contract,  restricting  aliena- 
tion of  the  beneficial  interest. 

Petition  in  proceedings  in  bankruptcy. 

8.  0.  Oriswold  and  S.  Starkweather ^  for  the  petition. 

WUlepj  Cary^  &  Terrell^  opposed. 

« 

Sherman,  J. — The  petition  states  that  on  February 
7,  1870,  Newton  Wells,  on  the  petition  of  his  creditors, 
was  declared  by  default  a  bankrupt,  and  that  the  peti- 
tioner was  thereupon  duly  appointed  his  assignee.  That 
on  July  25, 1868,  the  defendants  issued  to  Newton  Wells, 
the  said  bankrupt,  a  policy  of  insurance  in  the  sum  of 
fifteen  hundred  dollars  on  his  house  in  Concord,  Lake 
county,  Ohio,  for  the  period  of  three  years  from  that 
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date.  That  on  May  8,  1870,  and  within  the  life  of  the 
policy,  but  after  Wells  was  adjudicated  a  bankrupt 
and  the  assignee  appointed,  the  premises  were  destroyed 
by  fire. 

The  answer  of  the  insurance  company  does  not  deny 
the  loss,  or  the  sufficiency  of  the  proofs,  but  bases  its 
defense  on  two  clauses  in  the  policy  which  read  thus  : 
*'  If  the  title  to  the  property  is  transferred  or  changed, 
this  policy  shall  be  void.''  And  secondly,  '*If,  with- 
out the  written  consent  of  the  company,  this  policy 
shall  be  assigned,  it  shall  be  void."  The  direct  ques- 
tion presented  the  court  for  adjudication  is  this :'  Is 
the  assignment  of  the  register  to  the  assignee  both  of 
the  policy  and  of  the  property  insured,  a  violation  of 
these  two  covenants  in  the  policy,  and  does  it  exonerate 
the  company  from  liability  ?  It  is  claimed  by  the  peti- 
tioner that  his  assignment  and  transfer  were  not  the 
voluntary  acts  of  the  bankrupt,  but  merely  an  assign- 
ment by  operation  of  law,  and  that  there  is  a  broad 
distinction  recognized  by  the  authorities  between  the 
voluntary  and  the  involuntary  assignments  and  trans- 
fers of  the  policy  and  title.  It  is  claimed  by  the  defen- 
dants that  a  policy  of  insurance  is  a  contract  of  personal 
indemnity,  in  no  manner  incident  to  the  estate,  nor 
running  with  it,  and  that  the  language  of  this  policy  is 
broader  than  the  common  and  usual  clauses  against 
alienation,  and  includes  in  it  any  involuntary  change 
or  transfer  of  title. 

It  may  be  premised,  that  as  the  covenants  in  this 
policy  are  in  restraint  of  alienation,  and  entail  a  forfeit- 
ure, they  may  be  strictly  construed.  Though  a  contract 
voluntarily  entered  into  by  the  parties,  no  other  mc^an- 
ing  should  be  given  to  the  language  used  than  ai  most 
rigid  and  literal  interpretation  permits.  15  Johns. 
276 ;  3  Wils.  234.  The  clause  against  the  assignment 
of  the  policy,  and  against  the  transfer  and  change  of 
title,  may  be  considered  together.   The  rules  that  apply 
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to  either  apply  to  both.  These  covenants  are  common 
to  all  insurance  contracts.  All  policies  have  the  same 
clause  forbidding  the  assignment  of  the  policy.  The 
covenant  against  change  or  transfer  of  title  in  diflferent 
policies  varies  somewhat  in  phraseology.  In  some  poli- 
cies the  language  used  is,  "  Sold  or  conveyed,  in  whole 
or  in  part ; "  in  others,  "  shall  not  be  alienated  by  sale 
or  otherwise;"  or,  as  in  this,  "the  title  shall  not  be 
changed  or  transferred."  AU  these  expressions  are  in 
substance  the  sam^.  To  sell  and  convey,  to  alienate,  or 
transfer  the  title,  means  an  act  whereby  a  thing  is  made 
another  man's  ;  an  act  whereby  a  change  in  the  owner- 
ship of  property  is  made  from  one  person  to  another. 
And  whether  these  words  are  used  in  the  active  or 
'passive  sense  can  make  no  difference  in  their  construc- 
tion. These  covenants,  therefore,  on  the  part  of  the 
assured,  are  that  he  will  not  assign  the  policy,  or  in  any 
manner  change  his  title  to,  or  the  ownership  of,  the 
property  insured. 

It  is  not  to  be  doubted  that  the  petitioner,  by  virtue 
of  the  adjudication  in  bankruptcy,  and  his  appointment 
as  assignee,  has  the  control  of  this  policy  and  of  the 
property  therein  insured.  What  rights  and  what  title 
did  he  thereby  acquire?  Assignees,  according  to 
1  Bom.  L.  Die.  132,  are  of  two  kinds  :  one  in  fact^  and 
one  in  law.  An  assignee  in  fact  is  one  to  whom  an  as- 
signment has  been  made  in  fact,  by  the  party  having 
the  right  to  assign.  An  assignee  in  law  is  one  in  whom 
the  law  vests  the  right  and  control  in  the  property. 
To  the  latter  class  an  assignee  in  bankruptcy  belongs. 
He  is  like  an  administrator,  executor,  or  guardian, 
upon  whom,  when  appointed  by  the  proper  authority, 
the  law  confers  the  right  and  power  to  control  the 
property  thus  committed  to  his  charge,  paramount  to 
all  others.  But  it  does  not  give  to,  or  vest  in  him,  the 
absolute  ownership  in  his  own  right  to  the  property. 
He  is  a  mere  trustee,  accountable  under  the  law  to  the 
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cestui  que  trust  He  holds  the  property  assigned  to 
him  in  trust — of  all  leases  and  policies,  as  well  as  other 
property.  In  leases  with  covenants  against  alienation 
without  consent,  &c.,  it  has  always  been  held  that  the 
leases  pass  to  the  assignee,  and  this  is  true  of  the  bank- 
rupt law.  Nay,  more  ;  it  has  been  held  (2  Ghitty^  600), 
that  in  such  case,  the  assent  of  the  lessor  to  such  assign- 
ment is  to  be  presumed  from  the  law  itself.  This  doc- 
trine is  nothing  but  the  simple  enunciation  of  the  prin- 
ciple laid  down  by  Lord  Ellenborough,  in  Copeland 
t.  Stevens,  1  Barn.  &  Aid.  692.  In  substance,  he  de- 
clares that  the  assignee  is  a  mere  agent  for  the  bank- 
rupt and  for  his  creditors.  He  says:  ** An  assignment 
by  the  commissioners  of  bankruptcy  is  the  execution  of 
a  statutory  power  given  them  for  a  particular«purpose, 
namely,  the  payment  of  the  bankrupt's  debts.  Nothing 
passes  from  them,  for  nothing  ever  vested  in  them. 
Whatever  passes,  passes  by  force  of  the  statute,  and  for 

the  purpose  of  effecting  the  object  of  the  statute 

The  object  of  the  statute,  and  of  the  assignment,  is  the 
payment  of  the  bankrupt's  debts,  and  the  assignee  is 
trustee  only  for  that  purpose." 

Again,  in  9  Vesey^  100,  and  13  Id.  186,  the  lord 
chancellor  declares  that  assignees  are  not  considered 
as  having  the  same  rights  as  purchasers  for  a  valuable 
consideration,  and  that  they  are  placed  in  the  same 
class  as  personal  representatives  of  intestates.  Of 
course  I  need  not  quote  authorities  to  show  that  Wells 
dying,  this  policy,  notwithstanding  its  covenants,  would 
pass  to  and  vest  in  his  administrator.  From  these  ca- 
ses the  principle  is  clearly  deduced,  that  an  assignee  in 
the  case  of  involuntary  bankruptcy  is  only  a  trustee, 
an  agent,  standing  in  the  shoes  of  the  bankrupt,  with 
only  power  to  do  what  the  bankrupt  ought  to  liave 
done,  namely,  pay  the  debts  out  of  his  assets.  By  the 
provisions  of  the  bankrupt  law,  the  register  makes  the 
assignment,  and  not  the  bankrupt.    The  latter  makes 
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no  pai)er  and  performs  no  act  to  divest  him  of  the  title. 
But  the  control  of  the  property,  merely  and  solely  by 
the  judgment  of  the  court,  is  taken  from  him  and  ves- 
ted in  the  assignee,  who  has  merely  the  power  to  do 
what  the  general  as  well  as  the  bankrupt  law  requires, 
namely,  to  appropriate  the  bankrupt' s  property  to  the 
payment  of  his  debts.  In  other  words,  that  the  as- 
signee is  a  mere  agent  of  the  debtor  to  use  his  property 
in  the  payment  of  his  debts.  It  therefore  follows  from 
this,  that  the  bankrupt  remains  as  much  interested  in 
watching  over  and  guarding  the  insured  property  af- 
ter as  before  bankruptcy,  and  that  the  assignee  does 
not  acquire  such  an  interest  in  the  policy,  nor  in  the 
insured  property,  as  to  work  the  forfeiture  contem- 
plated by  the  clauses  in  question.    PhilL  Ins.  107. 

This  conclusion  will  be  further  strengthened  by  a  re- 
view of  the  cases  upon  the  effect  of  an  involuntary  act 
of  bankruptcy  upon  the  breaches  of  covenant  in  in- 
surance and  other  like  contracts.  Parsons,  in  his 
work  on  CorUrdcts^  vol.  2,  p.  451,  says  :  "On  general 
principles,  that  where  property,  insTired  against  fire,  is 
taken  into  the  possession  of  the  law,  for  the  benefit  of 
creditors,  the  insurance  will  remain  valid,  until  the 
property  is  sold  by  the  assignee."  The  case  of  Bragg 
V.  New  England  Ins.  Co.,  5  Fost  289,  was  a  suit 
brought  on  a  policy  which  contained  a  clause  that,  * '  If 
the  property  shall  in  any  way  be  alienated,  the  policy 
shall  be  void."  The  property  was  mortgaged  at  the 
time,  and  this  fact  communicated  to  the  company. 
During  the  life  of  the  policy,  the  mortgage  was  fore- 
closed, and  the  property  sold.  But  the  court  said, 
"  that  the  title  that  became  vested  in  the  mortgagee  by 
the  foreclosure,  was  brought  about  by  the  operation  of 
the  law.  There  was  no  act  of  conveyance  or  transfer, 
by  the  mortgagor  or  mortgagee.  We  cannot  therefore 
regard  the  foreclosure  and  sale  as  an  alienation." 

In  the  case  of  Smith  7).  Putnam,  3  Pick.  220,  there 
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was  a  tease  of  a  farm,  with  a  covenant  not  to  carry  off 
any  hay  under  a  forfeiture  of  ten  dollars  per  ton.  Hay 
was  attached  and  carried  off  by  the  creditors  of  the 
lessee,  and  without  his  consent.  In  this  suit  for  the 
forfeiture  the  court  said  ' '  that  the  general  principle  to 
be  deduced  from  all  the  cases  was  that  covenants  not  to 
assign,  transfer,  &c.,  are  broken  only  by  a  voluntary 
transfer  by  the  lessee.  That  the  removal  of  the  hay,  by 
sale  or  execution,  was  not  a  voluntary  act  of  the  lessee, 
and,  therefore,  no  breach  of  the  covenant."  The  lead- 
ing case  in  England  will  be  found  in  8  Term^  57.  Suit 
was  brought  on  a  lease,  which  contained  a  covenant 
that  the  lessee  '*  should  not  set  over,  assign,  transfer, 
or  in  any  way  dispose  of  the  lease,  without  the  written 
consent  of  the  lessor."  The  lessee  confessed  judgment, 
and  upon  execution  issued  thereon  the  lease  was  sold. 
Lord  Kenton  said :  "  I  adopt  the  distinction  between 
these  acts  which  the  party  does  voluntarily,  and  those 
that  pass  in  invitum.  Judment*  in  contemplation  of 
law,  always  passes  in  invitum^  and,  therefore,  there  is 
no  breach."  The  same  doctrine  was  held  thirty  years 
before,  and  will  be  found  in  3  Wils.  234. 

In  the  case  of  Wilkinson  v.  Wilkinson,  10  Mig.  Ch. 
258,  a  father  by  will  gave  his  son  the  rents  and  profits 
of  certain  premises,  with  a  proviso  that  if  the  son  as- 
signed or  disposed  of,  or  otherwise  incumbered  the 
property,  he  should  forfeit  the  estate.  The  son  after- 
wards became  bankrupt.  Sir  W.  Gbant,  in  deciding 
the  case,  says  :  "  Now  courts  of  law  have  held  that  an 
assignment  by  operation  of  law,  which  bankruptcy  is, 
is  not  an  alienation  within  the  meaning  of  a  restraint 
against  alienation." 

HiLLiARD,  in  his  work  on  Bankruptcy^  p.  141,  sums 
up  the  law  in  these  words  :  "  Property  may  be  limited 
or  leased  to  be  void  or  revert  back  in  the  event  of  bank- 
ruptcy, and  if  a  lease  to  a  trader  contain  such  a  pro- 
viso, the  term  does  not  pass  to  his  assignee,  but  reverts 
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back.  But  to  prevent  its  passing,  there  must  be  an  ex- 
press proviso  to  that  fact.  The  usual  covenant  or  pro- 
viso not  to  let,  assign,  or  transfer,  without  consent,  &c., 
will  not  be  suflBicient.  The  commissioners  may  still  as- 
sign the  lease  to  the  assignees,  without  such  consent, 
and  such  consent  is  presumed  by  operation  of  law. 
The  distinction,  however,  is  taken  in  England,  that  un- 
like bankruptcy,  which  is  an  involuntary  proceeding, 
insolvency,  being  a  voluntary  proceeding  on  the  part  of 
the  debtor  himself,  is  a  breach  of  the  covenant  against 
assignment,  and  works  a  forfeiture.'* 

On  these  authorities,  it  seems  clear  to  me,  that  the 
clauses  in  this  policy  forbidding  its  assignment,  and  the 
change  and  transfer  of  the  title  to  the  property,  have 
no  more  effect  than  similar  words  in  leases.  Both  are 
contracts  between  two  persons,  with  this  difference, 
that  leases  are  under  seal,  and  therefore  of  a  higher  na- 
ture. The  cases  cited  establish  the  doctrine  that  bank- 
ruptcy and  judgments  are  involuntary,  and  do  not 
avoid  covenants  against  assignments  and  transfers, 
either  in  leases  or  policies  of  insurance. 

In  this  case,  the  bankruptcy  of  Wells,  the  owner  of 
the  policy  and  the  property,  was  involuntary.  By 
operation  of  the  law  the  policy  and  the  property  were 
taken  out  of  his  custody  and  control,  and  placed  in 
the  hands  of  the  assignee,  as  the  agent  of  the  law,  to 
sell  the  same  and  pay  his  debts.  The  entire  interest  in 
the  property  is  sold  under  the  law  by  the  assignee.  The 
loss  provided  for  in  this  policy  accrued  while  the  prop- 
erty was  in  this  condition.  It  was  still  in  law  Wells' 
property,  but  by  operation  of  law,  in  the  hands  of  the 
assignee  for  the  sole  purpose  of  selling  and  applying 
the  proceeds  for  Wells'  benefit. 

Decree  for  petitioner. 
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District  Courts  District  of  Oalifomia;  September  T., 

1870. 

Shipping, — Liens  under  State  Laws. 

A  State  statute, — such  as  chapter  6  of  the  Practice  Act  of  California, 
declaring  vessels  subject  to  liens  for  materials  or  supplies  furnished 
towards  their  construction,  repair,  or  equipment,  and  directing  that 
demands  secured  by  such  liens  shall  have  preference  in  order  of  pay- 
ment oyer  other  demands, — ^is  valid  and  operative,  even  in  its  appli- 
cation to  a  domestic  yessel  supplied  in  her  home  port,  so  far  as  to 
entitle  the  holder  of  a  demand  within  the  statute  to  payment  out  of 
surplus  proceeds  remaining  in  the  registry,  after  the  satisfaction  of 
maritime  liens,  in  preference  to  a  mortgagee  of  the  yessel. 

The  successive  decisions  of  the  supreme  court  abrogating  the  practice 
of  enforcing  such  liens  by  proceedings  in  rem, — ^reviewed  and  ex- 
j)lained. 

Application  for  distribution  of  surplus  proceeds  in 
a  cause  in  admiralty. 

Hoffman,  J. — The  question  presented  in  this  case 
is  whether  a  material-man  claiming  a  lien  under  the 
laws  of  this  State  upon  a  domestic  vessel,  is  entitled  to 
payment  out  of  the  surplus  proceeds  in  the  registry, 
in  preference  to  a  mortgagee  of  the  vessel. 

By  chapter  6  of  the  Practice  Act  of  California,  it  is 
provided  that  all  steamers,  vessels,  &c.,  "  shall  be  lia- 
ble for  supplies  furnished  for  their  use  at  the  request  of 
their  respective  owners,  masters,  agents,  and  con- 
signees, and  for  materials  furnished  for  their  construc- 
tion, repair,  or  equipment." 

The  act  further  provides  "that  said  several  causes 
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of  action  shall  constitute  liens  npon  all  steamers,  ves- 
sels, and  boats,  and  have  priority  of  payment  in  their 
order  herein  enumerated,  and  shall  have  preference 
over  all  other  demands  ;  provided,  such  liens  shall  only 
continue  in  force  for  the  period  of  one  year  from  the 
time  the  cause  of  action  accrued." 

K  this  statute  be  constitutional  and  operative,  it  is 
evident  that  the  material-man  has  by  law  a  lien  and 
right  to  priority  of  payment  in  preference  to  aU  other 
demands;  and  that  this  right  must  be  recognized  by 
the  court  which  has  in  its  possession  the  surplus  pro- 
ceeds which  remain  after  satisfying  the  maritime  liens 
on  the  vessel. 

Prom  the  time  of  the  decision  in  the  case  of  The  Gen- 
eral Smith,  4  Wheat.  438,  the  supreme  court  has  held 
in  numerous  cases  that  no  lien  was  created  by  the 
maritime  law  in  favor  of  material-men  supplying  do- 
mestic ships  in  their  home  ports. 

In  respect  to  demands  of  this  description,  "  the  case 
is  governed,"  says  the  supreme  court,  "altogether  by 
the  municipal  law  of  the  State,  and  no  lien  is  implied 
unless  it  is  recognized  by  that  law."  4  Wlteat  438  ; 
Peyroux  v.  Howard,  7  Pet  324. 

It  is  further  held  that  when  such  liens  were  recog- 
nized by  the  State  law,  they  might  be  enforced  in  the 
district  courts,  according  to  the  course  of  admiralty. 

The  12th  rule  in  admiralty,  adopted  by  the  supreme 
court  in  1844,  expressly  provides  that  proceedings  in 
rem  shall  apply  to  cases  of  domestic  ships  where  by 
the  local  law  a  lien  is  given  to  material-men  for  re- 
pairs, supplies,  and  other  necessaries."  No  recogni- 
tion could  therefore  be  more  emphatic  of  the  constitu- 
^tionality  of  the  State  laws  creating  liens  of  this  descrip- 
tion, and  of  the  jurisdiction  of  the  federal  courts  to  en? 
force  them. 

The  distinction  too,  between  the  rights  created  by 
the  State  law,  and  the  remedy  afforded  by  it,  was  also 
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recognized — ^for  the  federal  conrts  enforced  the  right 
by  an  admiralty  proceeding,  in  the  usual  form,  and  not 
in  the  manner  prescribed  by  the  State  law. 

In  1858  the  12th  rule  was  repealed,  and  proceedings 
in  rem^  in  cases  of  domestic  ships,  for  sapplies,  repairs, 
or  other  necessaries,  were  prohibited. 

The  reasons  for  the  repeal  of  the  rule  are  given  by 
the  court  in  the  case  of  The  St.  Lawrence,  1  Blacky  522. 
The  court  says:  "The  State  lien  was,  however,  en- 
forced, not  as  a  right  which  the  court  was  bound  to 
carry  into  execution  upon  the  application  of  the  party, 
but  as  a  discretionary  power  which  the  court  might 
lawfully  exercise  for  the  purpose  of  justice,  when  it 
did  not  involve  controversies  beyond  the  limits  of  ad- 
miralty jurisdiction,'' 

The  court,  after  referring  to  the  inconveniences  of 
enforcing  such  liens  in  the  admiralty,  says:  ''Such 
duties  and  powers  are  appropriate  to  the  courts  of  the 
State  which  created  the  lien,  and  are  entirely  alien  to 
the  purposes  for  which  the  admiralty  power  was  created, 
and  form  no  part  of  the  code  of  laws  which  it  was  es- 
tablished to  administer.''     (p.  631.) 

We  have  here  a  distinct  recognition  of  the  right  of 
the  States  to  create  liens  on  domestic  vessels  in  cases 
where  none  exists  by  maritime  law,  and  to  enforce  them 
by  appropriate  proceedings. 

In  the  case  of  The  Belfast,  6  Wall.  645,  which  is  the 
latest  decision  on  the  subject,  it  is  held  that  the  States 
"may  create  these  liens,  and  enact  reasonable  rules 
and  regulations  for  their  enforcement." 

It  is  apparent,  therefore — 

1.  That  the  contract  of  a  domestic  material-man  is 
a  maritime  contract,  and  of  admiralty  jurisdiction. 

2.  That  it  may  still  be  enforced  in  the  admiralty 
by  a  suit  in  personam ;  and  might  constitutionally  be 
enforced  by  a  proceeding  in  rem^  where  a  lien  has 
been  by  the  State  law  engrafted  on  the  contract    But 
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that  on  grounds  of  convenience  this  proceeding  has 
been  prohibited. 

3,  That  liens  created  in  sucli  cases  by  State  laws 
are  valid,  and  the  States  may  provide  reasonable  rules 
and  regulations  for  their  enforcement  in  their  own 
courts. 

It  is  contended  that,  as  a  necessary  consequence  of 
these  propositions,  the  State  legislatures  have  the  right 
to  authorize  a  proceeding  in  rem  to  enforce  liens  crea- 
ted by  State  laws,  and  not  existing  under  the  maritime 
law. 

In  support  of  this  view,  various  authorities  are 
cited  :  The  Circassia,  50  Barh.  490 ;  Id,  601 ;  4  111.  504 ; 
4  Jfo.  244  ;  41  Id.  491 ;  2  Pars.  Adm.  L.  §§  154-^  ;  Am. 
Law  Bev.  July,  1870. 

It  is  urged  that  in  the  cases  of  The  Moses  Taylor,  4 
Wall.  411,  and  Hine  t.  Trevor,  Id.  555,  where  a  con- 
trary doctrine  is  supposed  to  have  been  held,  the  liens 
attempted  to  be  enforced  in  the  State  courts  by  a  pro- 
ceeding in  rem^  were  not  liens  owing  their  existence 
solely  to  the  State  law,  but  were  liens  created  by  the 
general  law  maritime. 

That  the  question  before  the  court  was  as  to  the 
validity  of  a  pretension  avowedly  set  up  by  the  State 
courts  to  exercise  general  admiralty  jurisdiction  con- 
currently with  the  United  States  courts  of  admiralty. 

That  the  right  of  the  States  to  authorize  proceedings 
in  rem  to  enforce  liens  created  by  State  laws,  was  not 
in  question ;  and  that  the  language  of  the  court  must 
be  construed  with  reference  to  the  circumstances  of  the 
cases  presented. 

That  in  subsequent  cases  the  supreme  court  has  ex- 
plicitly declared  the  power  and  duty  to  enforce  liens  of 
this  class  to  be  appropriate  to  the  courts  of  the  State 
which  created  the  lien  (The  St.  Lawrence,  uhi  sup.\ 
and  that  the  States  may  provide  for  their  enforcement, 
**by  reasonable  rules  and  regulations."    The  Belfast, 
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ubi  swpn  That  the  proceeding  in  rem  is  the  most 
speedy,  appropriate,  and  effectual,  if  not  the  only 
practical  means  of  giving  effect  to  these  liens.  That 
to  deny  the  right  of  the  material-man  to  avail  himself 
of  that  proceeding  in  a  State  court,  and  at  the  same 
time  to  decline  to  enforce  his  lien  in  admiralty,*  is  to 
leave  him  without  a  remedy,  and  to  reduce  the  declar- 
ation of  the  validity  of  his  lien  to  an  announcement  of 
a  formal  proposition,  unaccompanied  by  any  substan- 
tial right,  or  available  means  of  enforcing  it. 

The  force  of  these  suggestions  is  admitted.  It  has 
been  recognized  in  the  cases  above  cited.  But  in  my 
opinion  the  answer  to  them  is  conclusive. 

In  the  cases  of  The  Moses  Taylor,  and  Hine  n.  Tre- 
vor, the  general  principle  is  established  that  ' '  when- 
ever the  district  courts  of  the  United  States  have  orig- 
inal cognizance  of  admiralty  causes  by  virtue  of  the 
act  of  1789,  that  cognizance  is  exclusive,  and  no  other 
court,  State  or  federal,  can  exercise  it,  with  the  excep- 
tion always  of  such  concurrent  remedy  as  is  given  by 
the  common  law."    ,. 

"This,"  it  is  announced  in  Hine  n.  Trevor,  "must 
be  taken  as  the  settled  law  of  the  court." 

It  is  also  in  those  cases  explicitly  declared  that  a 
proceeding  in  rem  is  not  a  remedy  afforded  by  the 
common  law,  and  therefore  not  within  the  exception 
which  saves  to  suitors  such  concurrent  remedy  as  is 
given  by  the  common  law. 

We  have  already  seen  that  the  contract  of  the 
domestic  material-man  is  of  original  admiralty  cogni- 
zance in  the  district  courts  of  the  United  States.  The 
case,  therefore,  clearly  falls  within  the  principle  laid 
down  by  the  supreme  court.  To  interpolate  into  the 
doctrine  as  announced  by  the  court,  the  exception  in 
favor  of  proceedings  in  rem  to  enforce  liens,  attached 
by  State  laws  to  a  certain  class  of  maritime  contracts, 
would  not  only  be  inconsistent  with  the  language  of  the 
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Bupreme  court,  and  with  the  principles  on  which  the 
decision  rests,  but  would  give  rise  to  great  embarrass- 
ments and  perplexities. 

If  proceedings  in  rem  are  allowed  in  the  State 
courts,  to  enforce  the  liens  in  question,  aU  holders  of 
maritime  liens  should  be  allowed  to  intervene  and 
estabUsh  and  enforce  their  claims  according  to  their 
respective  priorities.  If  the  State  courts  proceed  to 
adjudicate  upon  these  claims,  they  will  unquestionably 
be  exercising  admiralty  jurisdiction,  and  might  do  so 
to  any  extent  under  cover  of  a  proceeding  initiated  by 
the  domestic  lien-holder.  If  they  decline  to  entertain 
such  claims,  how  can  justice  be  done  ? 

Again:  if  the  holder  of  the  maritime  lien  should 
resort  to  the  court  of  admiralty,  a  conflict  of  jurisdic- 
tion would  ensue,  for  another  tribunal,  authorized  to 
exercise  jurisdiction  in  rem^  would  be  already  in  pos- 
session of  the  vessel. 

The  State  courts  are  necessarily  bound  to  pursue 
exacfly  the  provisions  of  the  statute  under  which  they 
acquire  jurisdiction.  In  the  California  act  six  classes 
of  cases  are  enumerated,  in  which  alone  liens  are  to  be 
enforced,  or,  it  would  seem,  recognized : 

1.  For  services  rendered  on  board  vessels. 

2.  For  supplies  famished  to  them. 

3.  For  materials  furnished  in  their  construction, 
repairs,  &c. 

4.  For  wharfage  and  anchorage  within  the  State. 

6.  For  non-performance  or  mal-performance  of  any 
contract  for  the  transportation  of  property  or  persons. 

6.  For  injuries  committed  by  them  to  persons  or 
property. 

These  liens  are  declared  to  have  priority  in  the  order 
iB  which  they  are  enumerated,  and  the  provisions  of  the 
law  embrace  *'all  steamers,  boats,  and  vessels" — for- 
eign as  well  as  domestic. 
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When  judgment  is  obtained  against  any  vessel,  the 
sheriff  is  directed  to  apply  the  proceeds  of  the  sale : 

1.  To  the  payment  of  the  wages  of  mariners,  boat- 
men, &c. 

2.  To  the  payment  of  the  judgment  and  costs. 

3.  To  pay  over  any  balance  to  the  owner,  master, 
agent,  or  consignee,  who  may  have  appeared  in  the 
action. 

The  rights  of  salvors,  the  holders  of  bottomry  bonds, 
and  perhaps  of  those  who  have  advanced  moneys  to  the 
master,  seem  thus  to  be  wholly  ignored,  while  an 
attempt  is  made  to  fix  the  respective  rank  of  liens, 
some  of  which  are  confessedly  maritime. 

The  sheriff  is  directed  in  all  cases,  after  paying  any 
claims  for  wages,  to  apply  the  proceeds  to  the  satisfac- 
tion of  the  judgment— that  is,  the  payment  of  the  par- 
ticular lien  on  which  suit  is  brought.  The  balance  he 
is  to  pay  to  the  owner  of  the  vessel. 

Neither  the  bottomry  bondholder  or  the  salvor  is 
authorized  to  intervene  in  the  suit ;  nor  is  either  allowed 
by  the  statute  to  attach  the  vessel  lo  enforce  his  de- 
mand. 

No  provision  is  made  for  any  proclamation,  publi- 
cation, or  other  notice  to  parties  interested  in  the  ves- 
sel, except  that  a  summons  is  to  be  served  on  the 
master,  mate,  or  other  person  in  charge.  The  vessel  is 
seized  under  a  process  of  attachment,  and  the  other 
proceedings  are  to  be  conducted  in  the  same  manner  as 
in  actions  against  individuals.  When  judgment  is 
recovered,  the  vessel  is  sold  under  an  execution  issued 
to  the  sheriff,  and  the  proceeds  are  distributed  as  already 
stated. 

The  supreme  court,  in  The  Moses  Taylor,  considered 
the  action  authorized  by  the  statute  of  California,  "a 
proceeding  in  the  nature  and  with  the  incidents  of  a  suit 
in  admiralty,"  and  observes  that  "  the  jurisdiction  of 
the  courts  of  California  is  maintained  on  the  assumed 
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gronnd  that  the  cognizance  by  the  federal  courts  of 
civil  causes  of  admiralty  and  maritime  jurisdiction  is 
not  exclusive,  as  declared  by  section  9  of  the  judiciary 
act  of  1789." 

It  was  to  this  claim  on  the  part  of  the  States  to  con- 
current jurisdiction  of  admiralty  causes,  that  its  atten* 
tion  was  chiefly  directed. 

It  is  unnecessary  to  consider  whether  the  proceeding 
under  the  statute  of  California  has  all  the  incidents  of  a 
suit  in  rem  in  the  admiralty,  or  to  inquire  what  is  the 
nature  of  the  title  obtained  by  the  purchaser  under  an 
execution  issued  in  such  a  proceeding. 

It  is  decided  "  that  the  statute  of  California,  to  the 
extent  to  which  it  authorizes  actions  in  rem  against 
vessels  for  causes  of  action  cognizable  in  the  admiralty, 
invests  her  courts  with  admiralty  jurisdiction,"  and  is 
therefore  unconstitutional.  The  statute  has  been  refer- 
red to  in  this  opinion  to  illustrate  the  diflSculties  which 
attend  the  exercise  by  State  tribunals  of  any  jurisdiction 
in  rent  or  qudsi  in  rem  in  cases  of  admiralty  cogni- 
zance, and  the  reasonableness  as  well  as  policy  of  the 
simple  and  clear  principle  announced  by  the  supreme  < 
court,  that  in  all  such  cases  the  jurisdiction  of  the  courts 
of  admiralty  is  exclusive,  except  so  far  as  a  concurrent 
remedy  exists  at  common  law,  and  that  a  proceeding 
in  remj  authorized  by  a  State  statute,  is  not  such  a 
concurrent  remedy.  * 

Nor  is  it  true  that  if  the  right  to  proceSd  in  rem  in 
the  State  courts  be  denied  to  the  material-man,  he  is 
left  wholly  without  remedy.  His  lien  may  be  enforced 
like  any  other  mortgage,  by  appropriate  proceedings. 

The  right  of  prior  satisfaction  out  of  the  proceeds 

of  the  sale  on  execution  against  the  owner  of  any  vessel 

may  be  conferred  on  the  material-man,  by  law,  and  his 

lien  may  be  recognized  and  enforced  in  the  distribution 

of  estates  of  deceased  persons,  or  of  bankrupts.    It  may 

also  be  recognized  by  courts  of  admiralty,  when  dis- 
n— 6 
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posing   of  remnants   and   surplus   proceeds   in   the 
registry. 

In  these  and  other  ways,  the  lien  created  by  State 
laws  may  become  eflTectnal.  And  it  is  to  be  supposed 
that  it  was  to  provisions  of  this  character  that  the 
supreme  court  referred  when  it  observed  that  the  States 
might  enact  reasonable  rules  and  regulations  for  their 
enforcement. 

This  construction  of  the  language  of  the  opinion  in 
The  Belfast  is  more  reasonable  than  to  suppose  that  the 
court  referred  to  proceedings  in  rem^  and  thus  over- 
ruled the  doctrine  clearly  announced  in  the  Moses  Tay- 
lor and  Hine  2).  Trevor,  that  such  a  proceeding  in  a 
State  court  was  inadmissible  in  any  case  of  which  the 
district  courts  of  the  United  States  have  original  cogni- 
zance, as  an  admiralty  cause. 

Prom  the  foregoing,  it  results  that  the  State  law  is 
invalid  only  so  far  as  it  attempts  to  authorize  actions  in 
rem^  against  vessels  for  causes  of  action  cognizable  in 
the  admiralty  ;  but  the  validity  of  the  lien  itself,  espe- 
cially when  given  by- the  State  law  in  general  terms, 
without  specific  conditions  and  limitations,  inconsistent 
with  the  rules  and  principles  which  govern  implied 
admiralty  liens,  is,  as  is  said  in  the  case  of  The  St. 
Lawrence,  "undoubted.'' 

It  is  urged  that  inasmuch  as  the  remedy,  by  a  pro- 
ceeding in  rem^  afforded  by  the  statute,  is  unconstitu- 
tional, the  right  is  totally  lost,  and  the  lien  created 
must  be  treated  as  non-existent. 

But  we  have  seen  that  the  lien  is  created  by  the  Cal- 
ifornia statute  in  general  terms.  "The  said  several 
causes  ofcuction  sJiall  constitute  liens  upon  all  steaTnerSy 
vesselSy^^  &c.  A  mode  of  enforcing  these  liens  is  pro- 
vided, but  it  is  not  declared  that  this  remedy  shall  be 
exclusive,  nor  that  the  courts  shall  refuse  to  recognize 
the  liens  except  in  the  proceeding  authorized  by  the 
statute. 
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It  is  probable  that  in  all  the  cases  where,  under  the 
former  12th  2nile,  liens  conferred  by  State  laws  were 
enforced  by  the  admiralty  courts,  those  laws  authorized 
a  proceeding  in  rem  in  the  State  courts — or  a  suit 
against  the  vessel  by  name — ^but  this  circumstance  did 
not  impair  the  validity  of  the  liens,  nor  affect  the  right 
of  the  admiralty  courts  t6  enforce  them.  A  right  which 
they  still  retain,  though  its  exercise  has  been  prohibited 
on  grounds  of  expediency. 

The  New  York  statute,  under  which  the  supreme 
court  held  that  an  ^^UTidoubted  lien^^  was  acquired, 
provided,  like  the  California  statute,  for  an  action 
against  the  vessel  by  name,  and  authorized  a  proceed- 
ing much  more  closely  resembling  a  suit  in  admiralty. 
It  results  that  the  States  have  clearly  the  power  to 
engraft  upon  causes  of  action  cognizable  in  the  admi- 
ralty, liens  which,  although  they  cannot  be  enforced  in 
the  State  courts,  by  a  suit  in  admiralty,  or  a  proceeding 
in  renij  are  nevertheless  valid,  and  should  be  recognized 
by  this  court  in  the  distribution  of  surplus  proceeds  of 
any  vessel  sold  to  satisfy  a  maritime  lien,  or,  by  parity 
of  reasoning,  which  have  come  into  its  possession  under 
a  proceeding  in  bankruptcy. 

No  question  was  raised  at  the  hearing,  as  to  the  re- 
spective priorities  of  persons  claiming  liens  under  the 
State  laws,  and  the  holders  of  a  prior  mortgage  recorded 
under  the  laws  of  the  United  States,  for  the  claims  of 
material-men  which  accrued  prior  to  the  date  of  the 
mortgage,  are  sufficient  to  absorb  aU  the  surplus  pro- 
ceeds in  the  registry. 

The  fund  in  court  must,  therefore,  be  applied,  first, 
to  the  satisfaction  of  any  maritime  lien  which  has  been 
proved. 

Second,  to  the  payment  pro  rata  of  the  claims  of 
material-men  entiUed  to  liens  under  the  State  law.  An 
order  to  this  effect  will  be  entered. 
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Note.— ^The  foregoing  decision,  which  seems  to  be  the  necessary 
result  of  the  principles  established  by  the  supreme  court,  inyolves  the 
anomaly  of  admitting  the  validity  of  a  lien  created  by  8tate  laws,  and 
at  the  same  time  denying  the  right  to  enforce  it  by  the  most  appro- 
priate and  effectual  means,  yiz :  a  proceeding  in  rem.  This  and  other 
difficulties  which  beset  the  subject,  owe*  their  origin  to  early  decisions 
of  the  supreme  court,  rendered  at  a  time  when  the  nature  and  extent 
of  the  grant  of  admiralty  and  maritime  jurisdiction  had  been  imper- 
fectly investigated,  and  when  the  more  liberal  views  with  regard  to 
the  powers  and  duties  of  American  courts  of  admiralty,  which  have 
since  been  adopted,  had  hardly  been  suggested. 

In  The  General  Smith,  it  was  held  that  no  lien  is  implied  by  the 
maritime  law  in  favor  of  persons  furnishing  repairs  and  necessaries  to 
a  vessel  in  a  port  of  a  State  to  which  she  belongs. 

The  operation  of  the  principle  thus  announced,  was  in  some  degree 
mitigated  by  subsequent  decisions,  which  held  that  even  in  the  case 
of  domestic  vessels,  a  lien  created  by  State  laws  might  be  enforced  in 
the  admiralty. 

This  remedy  being  now  prohibited,  while  the  ]>ower  of  the  States 
to  authorize  a  proceeding  in  rem  in  their  own  courts,  is  at  the  same 
time  denied,  it  seems  not  improper  to  revisit  the  foundations  of  the 
doctrine  which  has  produced  this  anomalous  result,  and  to  inquire 
how  far  it  is  reconcilable  with  the  maritime  law  and  the  recent  and 
more  liberal  principles  established  by  the  supreme  court.* 

*  By  the  Roman  law,  the  privilege  of  those  who  lent  money  to  pur- 
chase, build,  or  repair  a  ship,  was  exclusively  personal.  It  had  no 
effect  against  those  who  were  secured  by  express  hypothecations.  By 
the  maritime  law  every  privilege  imported  a  tacit  hypothecation  or 
lien,  which  differs  from  an  ordinary  hypothecation  in  this,  that  the 
latter  is  governed  by  the  date  of  the  contract,  while  the  privilege  of 
the  former  is  regulated  by  the  degree  of  favor  due  to  the  particular 
claim.    See  The  Young  Mechanic,  3  Curt,  C.  Ct,  404. 

The  liens  for  seamen's  wages,  for  moneys  advanced  on  bottomry 
bonds,  for  repairs  and  necessities  in  the  course  of  the  voyage,  are, 
therefore,  preferred  to  that  of  a  mortgagee  prior  in  date. 

If  it  be  admitted  that  the  domestic  material-man  has  no  maritime 
lien,  and  if  the  States  have  no  power  to  create  new  maritime  liens,  or 
affect  their  priorities,  the  liens  under  the  State  laws  will  be  regulated 
by  their  date,  and  not  by  the  favor  due  them. 

And  thus,  in  the  distribution  of  surplus  proceeds  in  the  registryi 
the  court  might  be  compelled  to  accord  to  a  mortgage  recorded  un- 
dar  the  laws  of  the  United  States,  a  preference  over  the  claims  of  a 
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"It  is,"  Jndge  Ware  observes,  "a  general  principle  of  law  ex- 
tending to  a  great  Tariety  of  cases,  that  a  person  who  has  by  his  own 
labor  added  a  new  value  to  a  specific  article,  has  a  lien  on  that  article 
for  the  value  of  his  service.  It  is  a  right  consonant  to  all  ideas  of 
natural  equity,  and  is  highly  &vored  by  law.  2  Kent  Com.  490.  The 
mechanic  is  considered  as  gaining  a  qualified  property  in  the  article 
when  he  has  incorporated  into  it  his  own  skill,  care,  and  labor. 

*'  Another  general  principle  is,  that  when  this  sort  of  confusion  of 
goods  is  produced  at  the  request  of  the  general  owner,  he  that  has 
^ven  the  last  increment  of  value  to  the  article  is  entitled  to  be  first 
satisfied  out  of  the  common  stock.  In  the  nature  and  reason  of  the 
thing  there  is  no  difierence  in  this  respect  between  the  mechanic  and 
the  coiner."    Poland  «.  The  Spartan,  Ware,  138. 

The  right  is  recognized  by  the  common  law  wherever  the  person 
claiming  it  is  in  possession  of  the  article  with  which  his  labor  and  ma- 
terials have  been  incorporated,  and  by  the  maritime  law  as  giving  rise 
to  a  privilege  or  right  of  prior  satisfaction  out  of  the  thing  itself,  ex- 
cept where  that  privilege  has  been  voiimtarily  renounced  by  an  agree- 
ment incompatible  with  its  exercise,  or  an  exclusively  personal  credit 
has  been  given. 

**  There  is  nothing,"  says  Ehebiook,  **  which  is  regarded  with  so 
much  favor  as  debts  for  work  and  labor  furnished  to  a  vessel.  Commerce 
and  the  country  at  large  are  interested  in  them.  It  is  right  that  work- 
men and  material-men  should  enjoy  the  real  lien,  which  is  given  them 
by  the  *  Ordannanee  de  la  Marine,^  They  cannot  be  deprived  of  it,  un- 
less it  is  proved  that  they  contracted  on  the  faith  of  the  person  and 
not  of  the  thing."    Emerigon,  Contr,  a  la  GroMe^  ch.  12,  |  8. 

In  most  of  the  States  the  defects  of  the  common  law  have  been 
supplied  by  etatutes.  The  law  of  California  gives  to  artisans,  machi- 
nists, builders,  mechanics,  material-men,  laborers,  miners,  &c.,  liens 
upon  buildings,  wharves,  bridges,  ditches,  flumes,  tunnels,  sluices,  ma- 
chinery, aqueducts,  &c.,  for  which  they  have  furnished  materials  or 
labor,  and  to  enforce  these  liens,  remedies  partaking  of  the  nature  of  a 
proceeding  in  rem  have  been  provided.  The  decision  in  the  case  of 
The  (General  Smith  has  also  given  rise  to  statutes,  by  which  the 
rights  of  those  who  supply  or  repair  vessels  have  received  similar  pro- 
tection^ and  the  supposed  defect  of  the  maritime  law  has  been  sup- 
plied. 

material-man,  who  might,  subsequently  to  the  mortgage,  have,  by  his 
labor,  imparted  a  greatly  increased  value  to  the  ship.  See  Scott^s 
Case,  United  States  District  Court,  Northern  District  of  Ohio,  1  Ante^ 
886. 
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But  this  attempt  to  enforce  rights  so  agreeable  to  our  ideas  of  nat- 
ural justice  has  proved  in  a  g^reat  measure  abortive.  For  the  admir- 
alty courts,  though  retaining  jurisdiction  of  the  contract  in  personam^ 
decline  to  enforce  the  lien,  and  the  8tate  courts  are  without  power  to 
resort  to  a  proceeding  in  rem. 

That  material-men, — ^that  is,  those  who  furnish  matepal  or  labor  in 
building  or  repairing  vessels,  or  necessary  supplies  for  their  outfit, — 
have,  by  the  general  n^aritime  law,  a  lien  on  the  vessel  for  their  secu- 
rity, cannot  be  disputed. 

Article  XVX  Liv.  I,  Tit.  XTV.  of  the  Marine  Ordonnance  places 
the  lien  of  material-men  who  have  furnished  supplies,  &c.,  before  the 
departure  of  the  vessel,  in  the  third  rank,  postponing  their  claims 
only  to  those  of  mariners  for  wages,  and  those  who  have  furnished 
money  for  the  necessities  of  the  ship  during  her  last  voyage. 

The  Ordonnance  itself  is  said  to  have  been  "  formed  on  the  general 
jurisprudence  of  Europe,  and  for  this  purpose  information  was  sought, 
at  enormous  expense,  in  all  the  ports  of  the  continent."  Preface  to 
V<din'»  Com.  on  Ordonnance  de  la  Marine^  p.  4. 

It  was  at  once  adopted,  by  foreign  nations,  says  Yalin,  as  an  eter- 
nal monument  of  wisdom  and  intelligence,  and  it  has  ever  since  com- 
manded the  admiration  of  all  civilians  and  lawyers,  and  has  obtained 
the  respect  of  every  maritime  State. 

It  therefore  affords  the  highest  evidence  of  the  general  maritime 
law,  as  administered  in  the  admiralty  tribunals  of  Europe,  and  derived 
from  the  ancient  laws  of  the  sea.  See  Appendix  to  2  Pet,  Adm.  1 ; 
The  Calisto,  Daveis,  81.  / 

It  is  said  by  Mr.  J.  Ware  (The  Calisto,  tiM  sup.^y  that  this  principle 
of  maritime  law  is  not  acknowledged  by  the  common  law,  and  has 
never  been  received  by  the  commercial  jurisprudence  of  England. 

Undoubtedly  the  English  common  law  courts  hold  that  although 
by  the  maritime  law  every  contract  with  the  master  of  a  ship  implies 
a  hypothecation,  yet  that  it  is  otherwise  by  the  law  of  England,  un- 
less expressly  so  agreed ;  and  this  doctrine  has  not  only  been  recog- 
nized by  the  courts  of  chancery,  and  in  the  distribution  of  bankrupts' 
estates,  but  prohibitions  have  been  granted  to  the  court  of  admiralty 
to  stay  proceedings  in  rem  to  enforce  the  lien  given  by  the  maritime 
law.     Abbott  on  Ship.  148,  et  seq. 

But  it  is  not  true  that  the  principles  of  the  maritime  law,  with  re- 
spect to  these  liens,  were  never  adopted  into  the  jurisprudence  of  Eng- 
land, or  that  the  court  of  admiralty  was  always  forbidden  to  enforce 
them. 

In  the  articles  drawn  up  in  the  reign  of  Charles  I,  to  accommodate 
the  differences  between  His  Majesty^s  courts  of  Westminster  and  his 


District  of  Califosnia.  87 

The  Harrison. 

court  of  admiralty,  which  were  debated  Sq  the  presence  of  the  kin^ 
and  all  the  lords  of  his  council,  twenty-thi^  in  nomber,  and  which 
were  agreed  to  by  the  judges  of  the  courts  at  Westminster,  and  by  the 
judge  of  the  court  of  admiralty,  it  is  provided : 

^'  3.  If  suit  shall  be  in  the  court  of  admiralty  for  building,  amend- 
ing, saving,  or  necessaiy  victualing  of  a  ship,  against  the  ship  itself, 
and  not  against  any  party  by  name,  but  such  as  for  his  interest  makes 
himself  a  XMirty,  no  prohibition  is  to  be  granted,  though  this  be  done 
within  the  realm."  Cited  in  Bm,  Adm.  51 ;  also  in  De  Lovio  «.  Boit, 
2  QaU,  249,  note. 

In  1648  disputes  having  arisen  between  the  courts  of  common  law 
and  the  court  of  admiralty,  an  ordinance  was  passed  by  the  lords  and 
commons  assembled  in  parliament,  defining  the  jurisdiction  of  the 
court  of  admiralty. 

It  provided  **  that  the  court  of  admiralty  shall  have  cognizance  and 
jurisdiction  against  the  ship  or  vessel,  with  the  taclde,  apparel,  and 
furniture  thereof  in  dU  causes  tohich  cxnuxm  the  repairing j  victualing,  and 
furnishing  provisions  far  the  setting  of  suck  ships  or  vessels  to  Ma."  This 
ordinance  ceased  to  be  in  foroe  at  the  restoration.  Prohibitions  were 
again  issued  by  the  common  law  judges,  and  the  admiralty,  weary  of 
the  struggle,  appears  to  have  abandoned  all  ilu*ther  efforts  to  retain  its 
ancient  authority.    Ben,  68. 

Although  the  common  law  courts  have  thus  finally  succeeded  in 
preventing  the  incorporation  into  the  jurisprudence  of  England  of  the 
just  and  rational  principles  of  the  maritime  law,  with  respect  to  the. 
liens  of  material-men,  yet  it  clearly  appears  that  those  principles  were 
zealously  maintained  by  some  of  her  ablest  lawyers,  and  even  for  a 
considerable  time  adopted  and  enforced  by  the  court  of  admiralty, 
with  the  sanction  of  the  king's  council,  and  of  all  the  judges,  and 
^bsequently  under  an  act  of  Parliament. 

The  admiralty  courts  of  America  have  long  ceased  to  be  governed 
by  the  arbitrary  and  irrational  restrictions  imposed  by  the  common 
law  courts  of  England  upon  the  admiralty  court  of  that  country. 

The  maritime  jurisdiction  of  the  admiralty  courts  of  the  United 
States  is,  *'  that  jurisdiction  which  commercial  convenience,  public 
policy,  and  national  rights  have  contributed  to  establish  with  slight 
deficiency  over  all  Europe — ^that  jurisdiction  which,  under  the  name  of 
consular  courts,  first  established  itself  on  the  shores  of  the  Mediter* 
ranean,  and  from  the  general  equity  and  simplicity  of  its  proceedings 
aoon  commended  itself  to  all  the  maritime  States ;  that  jurisdiction, 
in  short,  which,  collecting  the  wisdom  of  the  civil  law  and  combining 
it  with  the  customs  and  tisages  of  the  sea,  produced  the  venerable 
CoTuolato  del  Mare,  and  still  continues  in  his  decisions  to  regulate  the 
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commerce,  the  intercotine,  and  the  warfare  of  mankind."    De  Ixmo 
9.  Boit,  2  Oall  478. 

The  American  courts  of  admiralty  freely  recognise  and  enforce  the 
liens  created  by  the  maritime  law  in  iaror  of  shippers  of  goods,  and  of 
material-men  who  supply  foreign  ships. 

In  matters  of  tort,  the  Jurisdiction  is  detennined  by  locality,  and  in 
those  of  contract,  by  the  subject  matter ;  and  it  embraces  torts  com- 
mitted upon,  and  contracts  relating  to  the  trade,  business,  and  nayiga- 
tion  of  not  merely  the  sea  or  tide  waters,  but  of  our  inland  lakes  and 
great  navigable  rivers. 

In  the  exercise  of  this  jurisdiction,  our  admiralty  courts  are  gov- 
erned, not  by  the  common  law  of  England,  but  by  the  principles  of 
the  law  maritime,  as  embodied  in  the  ancient  laws  of  the  sea,  as  ex- 
pounded by  the  great  jurisconsults  of  Europe,  and  illustrated  and 
adorned  by  the  genius  and  learning  of  the  English  admiralty  judges 
in  those  cases  in  which  the  bigotry  of  the  courts  of  common  law  has 
suffered  them  to  retain  admiralty  jurisdiction,  and  to  apply  the  prin- 
ciples of  the  maritime  law. 

But  the  progress  towards  these  /enlarged  and  liberal  ideas  has  been 
slow,  and  marked  with  occasional  hesitation  and  inconsistencies.  The 
influence  of  the  decisions  of  the  common  law  judges  of  England  is  still 
discernible  in  this  branch  of  our  jurisprudence.  We  adopt  the  prin- 
ciple of  the  maritime  law  which  gives  to  the  material-man  a  lien  upon 
a  foreign  ship,  and  for  this  purpose  we  regard  as  foreign,  ships,  the 
owners  of  which  reside  in  another  State ;  but  we  refuse  to  recognize 
the  lien  of  a  builder  or  furnisher  of  a  domestic  vessel,  although  that 
lien  is  unquestionably  allowed  by  the  maritime  law. 

The  received  doctrine  involves  an  even  greater  departure  from  the 
rules  of  that  law,  for  it  not  only  refuses  to  adopt  them  in  the  case  of 
domestic  material-men,  but  by  admitting  a  liability  in  penanam,  eur 
fbrceable  in  the  admiralty  against  the  owners,  it  violates  its  funda- 
mental principles  and  analogies. 

In  the  infimcy  of  modem  commerce,  the  master  of  a  vessel  was  re- 
garded as  the  geranU  or  active  partner  of  a  mKieU  0n  commandite.  His 
contracts  bound  himself,  and  operated  a  tacit  hypothecation  of  the 
vessel.  He  could  bind  the  property  committed  to  his  charge,  but  he 
had  no  power  to  engage  the  private  fortunes  of  the  owners,  unless  un- 
der a  special  authority  for  the  purpose.  The  creditor  being  thus  re- 
stricted to  a  particular  fund,  the  maritime  law  permitted  him  to  pro- 
ceed directly  against  it  in  specie,  and  gave  him  a  privilege  or  jui  in  t4 
in  it  as  against  the  general  creditors  of,  or  purchasers  from  the  owner. 

This  principle,  which  appears  to  have  been  highly  favored,  and  to 
have  been  recognized  by  nearly  all  the  maritime  codes  of  the  middle  ages^ 
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does  not,  eaye  Judge  Wabb  (The  Rebecca,  Wars,  202),  seem  to  have 
reached  England,  or  at  least  was  not  adopted  there  as  a  general  com- 
mercial custom ;  but  its  justice  and  policy  have  been  recognized  in  re- 
cent statutes  of  Great  Britain  and  the  United  States  by  which  the  lia- 
bility of  owners  is  restricted  in  certain  cases  to  the  value  of  their  in- 
terest in  the  vessel  and  freight. 

The  liability,  therefore,  of  the  owner  on  the  contracts  of  the  master 
was,  as  observed  by  Embbigok,  real  rather  than  personal. 

Article  n.  Tit  YIIL  Liv.  IE.  of  the  Ordonnance  de  la  Marine, 
adopted  in  Arl  216  of  the  Code  de  Commerce,  was  variously  inter- 
preted by  the  commentators  and  the  courts.  Yalin  held  that  the 
owner^s  right  to  be  discharged  from  the  obligations  of  the  master,  by 
giving  up  the  vessel  and  freight,  applied  only  to  obligations  arising 
from  his  negligence  or  torts.  Ekbrigon  and  Pothier  maintained 
that  it  embraced  all  obligations  ex  contractu  as  well  as  ex  deUcto.  This 
question,  after  much  discussion,  was  finally  settled  in  France,  in  uc- 
eordance  with  the  unanimous  demand  of  the  commercial  interests,  and 
with  the  approval  of  all  the  courts,  by  the  adoption,  in  1841,  of  the 
•mended  article  216  of  the  Code  de  Commerce. 

By  this  article  the  proprietor  of  a  ship  is  made  civilly  responsible 
for  all  the  acts  of  the  master,  and  for  the  obligations  contracted  by 
him  relative  to  the  ship  or  the  adventure.  But  he  may  in  all  cases  dis- 
charge himself  from  these  obligations  by  abandoning  the  ship  and 
fright.     BogratCi  Cods  de  Com,  liv.  11,  Tit  8,  Art.  216. 

This  recent  legislative  interpretation  in  France  of  the  provisions 
of  the  Marine  Ordinance,  is  not  cited  as  authority.  But  its  unanimous 
approval  by  the  French  courts  and  jurisconsults,  so  thoroughly  versed 
in  the  rules,  and  profoundly  imbued  with  the  principles  of  the  mari- 
time law,  may  be  veceived  as  high  evidence  of  what  that  law  is.  And 
it  serves  to  show  how  repugnant  it  would  be  to  its  fundamental  prin- 
ciples to  hold  that  the  master  may  bind  his  owners  personally  by  his 
contracts,  to  the  whole  extent  of  their  private  fortunes,  or  their  **  land 
goods,"  without  binding  the  ship  or  creating  any  lien  upon  her. 

It  has  been  suggested  that  the  lien  of  the  domestic  material-man  is 
denied  because  he  is  presumed  to  have  contracted  on  the  personal 
credit  of  the  owner.  This  is  obviously  not  a  reason,  but  merely  a  mode 
of  stating  the  proposition.  The  presumption  of  an  exclusive  personal 
credit  is,  in  the  case  of  supplies  furnished  to  coasters  and  the  small 
craft  which  navigate  our  inland  waters,  in  most  instances  untrue,  in 
point  of  fiict ;  nor  can  I  perceive  how  such  a  presumption  can  now  be 
indulged,  for  the  supreme  court,  in  the  case  of  The  Belfast,  has  de- 
cided that  a  maritime  lien  exists  in  favor  of  the  shipper  of  goods,  al- 
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though  the  voyage  is  to  be  performed  wholly  within  the  limits  of  the 
State  of  which  all  the  parties  are  residents. 

If  the  freighter  of  goods  on  one  of  our  river  steamers,  or  the  deck- 
hand, is  not  deemed  to  have  contracted  on  the  personal  credit  of  the 
wealthy  corporation  which  owns  the  line,  with  what  reason  can  the 
mechanic  who  has  repaired  a  steamer  be  presim^ed  to  have  done  so  ? 

The  same  remark  applies  to  cases  of  pilotage  and  towage,  which 
are  generally  admitted  to  give  rise  to  a  maritime  lien  irrespective  of  the 
residence  of  the  owners  of  the  vessel. 

The  attempt  to  mitigate  the  effects  of  the  doctrine  we  are  consider- 
ing by  treating  the  States  as  foreign  to  each  other,  and  regarding  ves- 
sels as  "  domestic,^'  only  when  in  the  ports  of  the  State  where  their 
owners  reside,  will  be  found,  not  only  to  give  rise  to  insuperable  diffi- 
culties, and  to  lead  to  absurd  consequences,  but  to  rest  on  very  unsatis- 
factory grounds. 

A  few  illustrations  will  expose  its  practical  operation.  If,  for 
example,  a  person  who  resides  in  New  York,  where  his  business  and 
credit  are  established,  sends  a  vessel  to  be  repaired  in  Jersey  City,  the 
mechanic  will  be  allowed  a  lien,  while  if  he  sends  her  to  Brooklyn  no 
lien  will  be  implied.  But  if  the  same  person  should  in  the  succeeding 
year  fix  his  residence  in  Jersey  City,  though  he  still  carries  on  his  bus!-* 
uess  in  New  York,  the  case  will  be  precisely  reversed. 

So  if  one  owns  a  vessel  navigating  the  lakes,  the  mechanic  will  be 
denied  a  lien  for  repairs  made  at  Buffalo,  if  the  owner  resides  anywhere 
in  the  State  of  New  York,  while  the  lien  will  be  allowed  if  the  repairs 
are  made  at  Jersey  City  on  the  order  of  any  New  York  owner,  no  mat- 
ter though  he  be  the  wealthiest  and  best  known  merchant  or  corpora- 
tion of  the  city. 

So,  if  a  vessel  be  owned  by  two  persons,  one  of  whom  resides  at 
New  Orlecms  and  the  other  at  St.  Louis,  between  which  ports  the  ves- 
sel plies,  and  at  each  of  which  the  resident  owner  conducts  her  busi- 
ness, is  the  vessel  to  be  deemed  to  '^  belong  '*  to  Missouri  or  Louisiana  ? 
At  which  of  the  termini  of  the  voyage  is  the  mechanic  who  repairs  her 
to  be  allowed  a  lien  ?    At  both,  or  at  neither  ? 

In  truth,  the  notion  that  vessels  belong  to  the  State  where  the 
owners  happen  to  reside,  or  that  they  are  to  be  treated,  when  in  a  port 
of  that  State,  as  *'  domestic  vessels,"  seems  to  have  been  adopted  on 
insufficient  consideration. 

All  registered  and  enrolled  vessels  are  vessels  of  the  United  States,  ^ 
and  whether  navigating  the  ocean,  the  lakes,  or  the  great  rivers  of  the 
country,  are  subject  to  admiralty  jurisdiction,  both  in  matters  of  tort 
and  contract.    Congress  has  regulated  not  only  their  registry  and 
enrollment,  and  the  mode  in  which  they  may  be  transferred  and  mort- 
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gaged,  but  has  also,  especially  in  the  case  of  steamers,  prescribed  rules 
for  their  equipment  and  furniture,  and  for  the  transportation  of  passen- 
gers, and  has  subjected  them  to  inspection  by  United  States  officers, 
and  provided  for  the  licensing  of  the  pilots  and  engineers.  They  are, 
thus,  vessels  of  the  United  States,  and  are  all  domestic  vessels,  belong- 
ing to  citizens  of  the  United  States. 

The  classification,  therefore,  of  vessels  as  domestic  and  foreign,  or 
quasi-foreign,  according  to  the  residence  of  the  owner  within  or  with- 
out the  State  at  a  port  of  which  they  have  been  repaired  or  supplied, 
seems  arbitrary  and  unsound.  Especially  when  this  classification  is 
resorted  to  in  but  a  siugle  case,  and  for  the  purpose  of  excluding  a  lien 
allowed  by  the  maritime  law,  and  which  has  the  most  solid  foundation 
in  natural  justice.  Ben,  Adm,  §  278 ;  The  St.  lago  de  Cuba,  9  Wheat, 
409. 

« 

Our  attention  has  thus  far  been  confined  to  the  broad  doctrine  that 
no  lien  is  implied  by  the  maritime  law  in  favor  of  domestic  material- 
men, although  the  supplies  have  been  ordered  by  the  master  with  the 
owner's  consent,  or  oy  the  owner  himself, — and  when  the  personal-  lia- 
bility of  the  owner  is  admitted.  It  may  be  said,  however,  that  the 
master's  authority  ceases  on  his  arrival  at  the  port  of  his  owner's  resi- 
dence, and  that  unless  expressly  empowered  by  the  latter,  his  contracts 
ought  not  to  bind  the  vesseL 

But  this  restriction  upon  the  master's  authority  could,  at  most,  be 
imposed  only  when  the  vessel  is  in  the  place  where  her  owner  resides — 
her  home  port.  ^^An  epithet  which,"  says  Mr.  Chief  Justice 
Mabshall,  ^^  has  no  necessary  reference  to  State  or  other  limits."  The 
St.  lago  de  Cuba,  ubi  sup.  On  principle,  the  determination  of  the 
master's  agency  should  depend  on  the  readiness  vrith  which  the  owner 
may  be  consulted,  the  urgency  of  the  necessity  for  repairs  or  suppliesi 
the  authority,  real  or  apparent,  which  the  owner  may  have  held  him 
oat  as  possessing,  and  the  means  which  third  persons  may  have  pos- 
sessed of  ascertaining  the  extent  of  the  powers  confided  to  him. 

In  this  view,  the  mechanic,  who  at  the  master's  order,  repairs,  in 
Jersey  City,  a  vessel  belonging  to  a  wealthy  and  well  known  merchant 
or  corporation  of  New  York,  should  not  be  entitled  to  recourse  against 
the  vessel,  or  her  owners,  any  more  than  he  who  makes  like  repairs  in 
Brooklyn ;  while  conversely,  the  New  York  mechanic  should,  under 
certain  circumstacces,  have  both  remedies,  notwithstanding  that  the 
owner  may  reside  in  a  remote  part  of  the  same  State. 

The  takiug  of  goods  on  freight,  the  shipping  of  a  crew,  the  pro- 
caring  supplies  for  them  and  the  vessel,  as  well  as  the  making  of 
ordinary  repairs,  is  vrithin  the  usual  scope  of  the  master's  duty  and 
aothority.    See  Curt,  an  Mar,  Seam,  127.    On  general  principles  of 
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agency,  the  owner,  and  a  forUori  the  ship,  should  be  bound  by  his 
contracts,  unless  notice,  actual  or  constructive,  be  clearly  brought 
home  to  the  person  with  whom  he  deals,  that  he  is  exceeding  the 
limits  of  his  authority.  And  on  the  principles  of  the  maritime  law, 
the  liability  of  the  vessel,  at  least,  for  the  contracts  of  the  master, 
would  seem  unquestionable.  In  article  210  of  the  Code  de  Commurce^ 
which,  as  before  stated,  was  taken  from  the  Marine  Ord&nnance^  the 
liability  of  every  owner  for  the  obligations  of  the  master,  up  io  the 
value  of  the  vessel  and  freight,  is  established.  Under  this  article  it  is 
held  that  the  ship  is  liable,  even  though  the  proprietor  or  general 
owner  is  not  armateur  or  owner  for  the  voyage.  Bogron^^Code  de 
Comm,^  Art.  216. 

And  so  is  our  own  law.  For  the  vessel  is  liable  {;i  rem  to  seamen, 
freighters,  &c.,  on  the  contracts  of  the  master,  although  she*  may  hare 
been  demised  or  chartered  to  one  who  appoints  the  master,  and  whose 
agent  he  ezlusively  isw 

Article  282  of  the  Code  de  Commerce  provides  ^r  the  very  case  we 
are  considering.  This  article,  which  is  taken  from  Article  XVn.  Liv. 
11,  tit.  1  of  the  Ordonnance,  enacts  that  the  captain  shall  not  in  the 
place  of  reiidence  (dans  le  lieu  de  la  dmnewrS)  of  the  owners  or  their 
agent,  without  special  authorization,  cause  repairs  to  be  made,  buy 
sails,  cordage,  <fec.,  or  take  up  money  for  the  purpose. 

Under  this  article  it  is  held  that,  if  the  captain  should  violate  it, 
the  proprietors  would  nevertheless  be  bound  under  article  216,  to  the 
extent  of  their  interest  in  the  vessel,  i.  «.,  the  vessel  would  be  liable, 
except  for  money  taken  up  on  bottomry. 

The  remedy  of  the  owner  is  against  the  master  for  violation  of  the 
article;  but  even  this,  says  Valin,  should  be  subject  to  his  right  to  be 
allowed  for  absolutely  necessary  supplies,  obtained  for  a  reasonable 
price,  however  blamable  he  maybe  for  having  acted  without  authority* 
1  Valines  Com,  p.  440.  Chapter  64  of  the  Coneolato  del  Mare^ 
and  the  observations  of  Valin  and  Emerioon  upon  it  (1  Valines 
Com,  p.  869;  Emerigon  Contr.  a  la  Grosse,  HalVs  Translation,  227), 
illustrate  the  favor  with  which  the  maritime  law  regards  debts  due  for 
work  and  materials  furnished  to  a  vessel. 

Both  of  these  great  jurisconsults  agree  that  workmen  employed  by 
a  master  carpenter  or  caulker,  who  has  contracted  with  the  owner, 
shall  have  a  lien  on  the  vessel  for  the  sums  due  them,  unless  they  have 
received  actual  notice  of  the  arrangement  between  the  owner  and 
contractor. 

On  this,  which  is  an  admitted  exception  to  the  ordinary  principle 
of  domino  non  mandante,  Embuioon  observes : 

^*  The  carpenters,  caulkers,  and  other  workmen  employed  in  build- 
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vngy  together  with  the  creditors  for  the  timber,  cordage,  and  other  ar- 
ticles furnished,  ought  to  enjoy  the  privilege  allowed  to  them,  unless 
they  have  been  warned  in  due  time  that  if  they  do  not  secure  the  pay- 
ment of  their  claims  against  the  contractor,  they  shall  have  no  lien  on 
the  ship.  And  I  do  not  believe  that  a  simple  registry  of  the  contracts 
would  be  considered  as  a  notification,  withm  the  meaning,  of  the  Con- 
solato,  which  requires  that  notice  should  be  given  to  the  workmen  and 
other  material-men,  in  order  that  they  may  not  be  deceived.''  Emeri- 
gon  Contr,  a  la  Orassey  229. 

If  the  ship  is  thus  liable  to  workmen  employed  by  a  contractor,  and 
not  by  the  owner,  or  master,  unless  warned  by  the  latter,  a  fortiori 
should  she  be  liable  to  workmen  employed  by  the  master,  unless  af- 
fected by  a  similar  notice.  See  ch.  XXXN.  and  XXXm.  Cofisulat  de 
la  Mer^  par  Boucher^  torn.  11,  38-9. 

It  is  thus  evident  that  by  the  principles  and  analo^es  of  the  mari- 
time law,  and  the  ^*  good  customs  of  the  sea  "  {^^le$  honnes  eoutumei  de 
la  mer,^  as  they  are  called  in  the  Consolato),  and  on  grounds  of  equity 
and  natural  justice,  the  lien  of  the  material- man  who  has  constructed, 
repaired,  or  supplied  a  vessel,  ought  to  be  recognized  and  enforced  as 
a  maritime  lien  by  courts  of  admiralty.  And  this  whether  the  work 
has  been  done  in  a  port  of  the  State  in  which  the  owner  resides  or 
elsewhere ;  and  whether  upon  the  employment  of  the  master  or  of  the 
owner,  or  of  his  agent — excepting  in  those  cases  where  the  lien  has 
been  clearly  waived,  or  ^^  notice  has  been  given  to  the  workmen  and 
other  material-men,  in  order  that  they  may  not  be  deceived.*^ 

The  lien  laws  of  the  States,  hitherto  deemed  necessary  to  obviate 
the  consequences  of  the  decision  in  the  case  of  The  General  Smith, 
would  seldom  or  never  be  resorted  to,  and  the  anomalous  conse- 
quences of  the  adjudications  with  regard  to  them  would  disappear  if 
it  were  established  *'  that  it  is  the  ship,  and  not  the  ship  of  a  particu- 
lar owner,  nor  the  ship  of  a  particular  flag,  or  national  character;  not 
a  domestic  ship,  nor  a  foreign  ship;  not  a  ship  in  a  port  of  a  State  to 
which  she  does  not  belong,  or  in  which  her  owner  does  not  reside,  but 
a  Mp — every  ship — that  is  bound  for  the  bill  of  lading,  the  charter 
party,  the  wages  of  the  seamen,  repsrirs,  supplies,  materials,  and  mari- 
time loans."    15671.141.  H. 
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COLLFX^TIOK  OF  TaXES.— InJTTNTCTION. 

Section  19  of  the  Internal  Reyenne  Act  of  July  18, 1866,  14  Stat,  at  L. 
152,  as  amended  March  2,  1867,  Id.  475,  —  which  proyides  that 
no  suit  to  restrain  the  assessment  or  collection  of  any  tax  author- 
ized, shall  be  maintained  in  any  court, — applies  to  all  cases  where 
the  officer  has  power  to  inquire  and  determine  whether  the  thing  as- 
sessed by  him  is  liable  to  taxation,  however  erroneous  his  decision 
of  that  question  may  be. 

The  statute  is  not  unconstitutional;  either  as  depriving  the  party  of  his 
property  without  due  process  of  law,  or  as  refusing  trial  by  jury. 

Bill  in  equity  for  an  injunction. 

This  action  was  commenced  by  Richard  B.  Pnllan 
and  others  against  Christian  Eansinger  and  others,  to 
obtain  an  injunction  restraining  the  defendants  from 
proceeding  with  the  collection  of  a  tax,  which,  as  in- 
ternal revenue  officers  of  the  United  States,  they 
claimed  to  collect  from  the  defendants,  as  distillers. 
The  tax  in  question  was  claimed  under  section  20  of  the 
act  of  July  20,  1868,  15  Stat,  at  L.  133. 

The  action  was  commenced  in  the  superior  court  of 
Cincinnati,  by  which  a  restraining  order  was  granted. 
The  defendants  then  procured  the  removal  of  the  canse 
to  this  court,  and  now  demurred  to  the  bill. 

Warner  M.  Bateman^  district-attorney,  and  Mr. 
Stariberrpy  in  support  of  the  demurrer. 
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H.  L.  BuTTietty  and  Stanley  MatthewSy  in  oppo- 
sition. 

EuMONS,  J. — ^The  complainants,  as  they  were  re- 
quired to  do  by  section  6  of  the  act  of  July  20,  1868,  16 
Stat,  at  L.  126,  gave  notice  that  they  would  fennent 
seventy-two  hours,  and  aver  they  actually  employed 
all  that  time,  but  that  the  surveyors,  in  estimating  the 
capacity  of  the  distillery  for  purposes  of  taxation,  un- 
lawfoUy  disregarded  the  period  fixed  in  the  notice,  and 
assumed  one  of  forty-eight  hours  only;  that  this  re- 
sulted in  their  determining  upon  a  false  capacity,  and 
provided  for  the  assessor  a  fictitious  basis  of  taxation. 
They  aver  that  taxes  have  been  paid  in  full  upon  all  their 
actual  production  and  all  which  can  be  prodniced  while 
the  period  of  seventy-two  hours  is  employed.  They 
claim,  therefore,  that  the  assessor,  by  taxing  a  theoret- 
ical production  which  they  never  have  produced,  has 
exceeded  his  jurisdiction,  and  the  assessment  being 
void,  they  are  entitled  to  an  injunction,  notwithstanding 
the  statute  prohibiting  its  issue;  that  the  inhibition 
does  not  apply  when  the  proceedings  are  void. 

The  government  claims  the  period  mentioned  in  the 
notice  is  not  obligatory  upon  the  surveyors,  but  that  it 
is  their  duty  to  fix  upon  the  most  profitable  period  of 
fermentation  in  order  to  ascertain  the  "true  producing 
capacity"  of  the  distillery,  as  directed  by  the  statute ; 
that  when  it  is  thus  judicially  ascertained  and  certified 
to  the  assessor,  he  must,  as'  has  been  done,  impose  a 
tax  of  eighty  per  cent,  of  what  might  be  produced  had 
the  distillery  been  run  to  its  full  capacity  as  declared 
by  the  survey.  It  further  claims  that  the  statute  pro- 
hibiting an  injunction  applies  ;  that  both  the  surveyors 
and  assessor  had  jurisdiction  of  the  sul^ject,  and  their 
proceedings  are  not  nullities,  although  irregular  and 
illegal. 

In  the  circumstances  of  this  contest  it  would  be  bene* 
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ficial  could  the  court  express  an  opinion  upon  the  con- 
struction of  the  statute,  accompanied  by  such  reasons 
as  would  render  it  influential.  But  the  wide  differenc/es 
at  the  argument  in  relation  to  £a«ts  material  to  its  right 
interpretation  render  this  impossible.  The  demurrers, 
therefore,  will  be  sustained  upon  the  ground  solely 
that  neither  this  court  nor  the  state  tribunal  from  which 
these  causes  were  removed,  have  any  right  to  restrain 
the  collection  of  a  federal  tax  assessed  by  an  officer 
having  jurisdiction  of  the  subject,  be  it  never  so  irregu- 
lar or  erroneous. 

This  condition  of  opinion,  formed  from  fall  recent 
investigations  of  this  subject  in  reference  to  a  different 
tax,  when  at  the  bar,  was  at  the  opening  of  the  cause 
announced  to  counsel.  The  argument^  of  far  more 
than  ordinary  ability,  although  instructive  and  inter- 
esting, has  not,  so  far  as  this  case  is  concerned,  materi- 
ally changed  it. 

The  accident  of  a  judge's  confidence  in  his  opinion 
has  but  little  to  do  with  the  propriety  of  judicial  dis- 
cussion. The  circumstances  attending  this  litigation, 
the  strong  feeling  on  the  part  of  the  complainants,  and 
the  fact  that  a  State  tribunal  of  the  highest  respectabil- 
ity and  influence  has  granted  restraining  orders,  would 
render  a  brief,  unreasoned  judgment  improper. 

Although  nearly  all  which  will  be  said  is  familiar 
to  the  experienced  lawyer,  yet  from  the  probability  that 
its  reproduction  here  will  bring  it  before  those  classes 
more  immediately  the  subjects  of  this  and  similar  laws, 
I  deem  it  a  duty  to  do  what  otherwise  I  should  say  was 
wholly  unnecessary.  K  the  argument  seems  extended, 
it  is  conceded  that  collateral  circumstances,  and  not  the 
condition  of  the  law,  warrant  it. 

I  regret,  now  that  I  conclude  to  refer  to  a  few  books 
to  justify  my  judgment,  that  the  learned  counsel  cited 
no  decisions  upon  the  first  subject  to  be  discussed.  The 
complainant  assumed  that  a  clear  violation  of  the  stat- 
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nte,  resultmg  in  an  excessive  assessment,  rendered  the 
proceeding  void,  and  so  not  a  tax  within  the  meaning 
of  the  inhibitory  statnte.  Connsel  for  the  government 
assumed  as  fally  the  jurisdiction  of  the  assessor,  and 
treated  the  degree  of  illegality  as  immaterial.  Since  the 
argument,  I  have  been  continuously  engrossed  in  other 
judicial  duties,  and  have  been  able  to  command  but 
few  hours  for.  the  examination  of  books.  I  am  com- 
pelled, therefore,  in  order  to  comply  with  the  request 
for  an  early  decision,  to  refer  to  those  which  the  acci- 
dents of  former  briefs  render  accessible.  They  are  not, 
perhaps,  the  most  applicable,  and  such  in  all  cases  as  a 
better  opportunity  would  have  selected.  They  do, 
however,  illustrate  the  reasons  upon  which  the  decision 
rests,  and  are  confidently  referred  to  as  in  accord  with 
a  large  and  prevailing  class  of  judgments  to  which  they 
belong. 

Section  19  of  the  act  of  July  13,  1868,  as  amended 
in  1867,  provides  "  that  no  suit  to  restrain  the  assess- 
ment or  collection  of  a  tax  shall  be  maintained  in  any 
court." 

If  a  statute  authorizes  an  officer  to  assess  generally, 
excepting  in  plain  terms  certain  persons  and  things, 
and  the  persons  and  things  are  nevertheless  taxed  in 
violation  of  law,  has  not  the  officer  so  exceeded  his 
power  as  to  render  his  judgment  void?  Can  it,  in  any 
sense  applicable  here,  be  said  that  he  has  jurisdiction 
of  the  subject  ?  Courts,  in  reference  to  the  same  fq^Jts, 
have  answered  this  difficulty  according  to  the  purpose 
for  which  the  question  is  asked.  If  it  comes  from  an 
officer  executing  a  warrant  fair  on  its  face,  the  reply 
upholds  the  process  and  protects  him,  although  the  law 
forbade  its  issue.  In  these  cases  it  is  said  the  general 
subject  of  taxation,  and  the  judicial  duty  of  determin- 
ing, either  upon  view  or  inquiry  or  evidence,  who  and 
what  are  within  the  law,  is  imposed  upon  the  assessor ; 

and  an  erroneous  decision  does  not  for  all  purposes  ren- 
n— 7 
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der  proceedings  based  upon  it  void,  If  an  assessment 
made  in  the  same  circumstances  is  relied  upon  to  di- 
vest a  title  through  a  tax  sale  it  is  declared  to  be  in- 
valid. Owing  to  the  poverty  of  language,  the  same 
literal  reason  is  given  in  both  instances.  The  innocent  ^ 
oflELcer  is  protected  because  the  assessor  has  jurisdic- 
tion, and  the  title  is  void  because  he  had  none. 

It  is  said  a  court  of  equity  has  not  jurisdiction  to 
decree  damages,  save  as  an  incident ;  yet,  if  a  defend- 
ant does  not  demur  or  object  at  the  first  opportunity, 
the  jurisdiction  is  conceded.  Here  the  term  means 
something  wholly  diflferent  from  its  sense  when  we  af- 
firm that  the  same  court  has  no  jurisdiction  to  try  a 
citizen  for  murder,  or  dissolve  a  corporation  upon  guo 
warranto.  And  this  is  not  peculiar  to  a  court  of 
equity.  It  is  an  axiom  in  this  department  of  the  law, 
that  consent  cannot  confer  jurisdiction,  and  yet,  without 
stopping  to  call  it  an  exception,  numerous  decisions 
say  that  even  silence  will  waive  jurisdictional  ob- 
jections. If  the  power  of  special  tribunals  is  made  to 
depend  upon  preliminary  proofs,  and  on  writ  of  error 
it  appears  they  are  wanting,  it  is  said  they  are  jurisdic- 
tional facts,  and  a  reversal  follows.  In  the  same  class, 
if  the  record  does  not  affirmatively  show  the  error,  and 
defendant  has  appeared,  or  the  record  comes  collat- 
erally in  question,  it  is  said,  as  jurisdiction  appears 
without  them,  their  proof  will  be  presumed.  Doughty 
V.  Somerville  R.  R.  Co.,  1  Zal>.  443 ;  Road  in  Moore 
Township,  6  Earr.  116 ;  Wight  v.  Warner,  1  Doug. 
[Mich.']  384  ;  Kennett's  Petitiop,  4  Fast.  141 ;  State  t. 
Richmond,  6  Id.  232 ;  Malone  7).  Clark,  2  HiU,  667 ; 
Embury  v.  Conner,  3  Comst  611 ;  Commonwealth  x. 
Henry,  7  Oicsh.  612 ;  L.  M.  R.  W.  Co.  v.  Perrin,  16 
OJiw,  479. 

Numerous  judgments  fail  to  indicate  the  limitations 
with  which  they  employ  this  general  term.  Its  use  in 
such  manifold  significations  causes  an  appearance  of 
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conflict  beyond  what  really  exists.  Confusion  is  cre- 
iated  only  when  these  broad  generalities  are  quoted 
and  sought  to  be  enforced  where  they  have  no  applica- 
tion. 

These  illustrations  might  be  greatly  multiplied ; 
they  are  entirely  familiar,  and  have  been  noticed  only 
as  the  more  brief  mode  of  answering  several  elemen- 
tary books  where  abstractions  are  found,  the  literal  ap- 
plication which  would  warrant  the  assumption  of  the 
complainant's  counsel  that  an  assessment  in  violation 
of  law  was  a  usurpation  of  jurisdiction. 

Not  only  is  this  term  employed  in  so  many  senses 
that  its  signification  is  always  to  be  sought  in  the  cir- 
cumstances of  its  use,  but  no  judge  has  been  success- 
ful in  embodying  in  a  sentence  a  definition  of  jurisdic- 
tion, universally  applicable,  even  to  a  single  class  of 
cases.  It  is  always  necessary  to  restrain  the  generality, 
or  help  out  the  too  limited  meaning  of  words.  The 
definition  has  always  to  be  defined.  No  such  attempt 
will  be  made  here.  Indeed,  the  necessities  of  this  case 
will  carry  us  nowhere  near  the  boundaries  of  the  doc- 
trines which  uphold  the  doings  of  qicasi  judicial  oflEL- 
cers.  Announcing  a  rule  for  the  facts  in  these  cases 
only,  it  is  suflELcient  that  a  statute  has  authorized  the 
assessor  to  entertain  the  general  subject  of  taxation, 
that  it  was  in  fact  entertained,  and  a  judgment,  lawful 
or  unlawful,  was  rendered  concerning  it.  So  far  as  this 
judgment  was  concerned,  whether  lawful  or  unlawful, 
is  deemed  quite  immaterial. 

The  following  judgments  show  that  similar  inhibi- 
tions harve  been  employed  in  all  cases  where  the  pro- 
ceedings were  not  void,  and  also  as  pointedly  that 
those  in  this  case  are  not  so : 

In  Chegaray  v.  Jenkins,  1  Seld.  881,  a  building, 
clearly  exempt  by  law,  was  assessed,  and  the  collector 
sued  for  seizing  property.  Kuggles,  Ch.  J.,  says: 
"The  assessor  acting  judicially  in  deciding  whether 


ItK)  Sixth  Cibcuit;  Ohio. 

Pallan  9.  EiDsmger. 

the  plaintiff's  building  was  a  dwelling,  or  exempt  as  a 
seminary  of  learning,"  and  proceeds  to  show  that,  al- 
though not  for  all  purposes  conclusive,  it  was  not  void, 
and  protected  the  officer.  On  page  382,  it  is  said  the 
remedy  is  under  the  provisions  for  appeal. 

In  Van  Rensselaer  v.  Cottrell,  7  Barb.  129,  Harris, 
J.,  says :  "If  the  lands  were  in  the  town,  that  gave  the 
assessors  jurisdiction  of  the  subject  matter.  In  mak- 
ing the  assessment  they  performed  a  judicial  act,  and 
no  matter  how  much  they  erred  in  its  performance,  it 
cannot  render  their  action  void."  The  officer  collect- 
ing the  tax  was  protected.  He  cites  1  Hilly  130,  3 
DeniOy  117,  and  V  an  Rensselaer  v.  Witbeck,  7  Barb. 
133.  The  thing  assessed  was  i^ot,  in  fact,  subject  to 
taxation. 

The  following  judgment  is  peculiarly  applicable  to 
some  of  the  positions  taken  in  argument  in  this  case : 
In  Van  Renssfilaer  v.  Witbeck,  7  Barb.  133,  a  statute 
provided  that  if  an  affidavit  was  presented  of  an  over- 
assessment,  it,  and  not  the  valuation,  should  be  the 
guide  for  taxation.  In  deciding  that  trespass  would 
not  lie,  Judge  Harris,  p.  137,  says :  "  The  assessors 
were  to  ascertain  who  and  what  are  to  be  taxed.  This 
was  within  their  jurisdiction,  and  as  they  act  judic- 
ially, their  decision  cannot  be  questioned  collaterally, 
though  they  proceed  irregularly.  Thus,  if  they  should 
refuse  to  adopt  the  sum  stated  in  the  affidavit  as  re- 
quired by  the  statute,  it  might  furnish  ground  for  rever- 
sing their  decision,  but  would  not  render  the  assess- 
ment void.'*  He  remarks  that  the  departures  from  the 
statutory  requisites  were  gross  and  palpable. 

.In  People  v.  Albany  Common  Pleas,  7  Wend.  485, 
a  court  martial  issued  a  warrant  to  collect  a  fine  where 
the  defendant  had  not  been  summoned.  It  was  insisted 
that  the  proceedings  were  void,  and  the  statute  prohib- 
iting replevin  did* not  apply.  The  court  says  :  *'  If  it 
appears  by  the  warrant  that  the  officer  is  authorized  to 
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collect  any  tax  assessed,  or  fine,  replevin  is  not  the 
remedy  to  correct  Ms  mistakes  or  trespasses.  The  war- 
rant authorized  the  officer  to  take  the  property  of  Ham- 
mond. Whether  he  had  a  right  to  take  it  cannot  be 
inquired  into  in  such  an  action.  The  legislature  have 
forbidden  it." 

The  intimation  that  the  officer  would  be  a  trans- 
gressor in  this  case  is  probably  inadvertent^  as  the  same 
court,  in  Savacool  v.  Boughton,  6  Wend.  178,  had  on 
fall  consideration  decided  the  contrary.  There  a  judg- 
ment was  rendered  against  the  plaintiff,  without  sum- 
mons, in  a  court  not  of  record,  and  the  officer  who 
executed  the  final  process  was  sued.  It  was  held  that 
although  the  proceedings  were  void  as  between  justice 
and  party,  still,  when  the  process  was  fair  on  its  face, 
and  gave  no  notice  of  the  facts  showing  want  of  juris- 
diction of  the  person,  the  officer  was  protected.  The 
former  cases  in  that  court  are  reviewed.  Suydam  v. 
Keys,  13  Johns.  444,  which  held  a  tax  collector  liable 
for  executing  a  warrant  which  described  plaintiffs  as 
residents,  when  in  fact  they  were  non-residents,  and  so 
not  subject  to  tax,  is  dissented  from.  Wise  v.  Withers, 
hereafter  noticed,  3  Oranch^  331,  is  also  disapproved. 
Beach  v.  Furman,  9  Johns.  229,  is  approved.  It  is  held 
that  the  assessment  of  a  woman  not  liable  to  highway 
duty  waa  not  a  void  proceeding. 

Statutory  prohibitions  in  different  circumstances,  all 
appKcable  here,  were  enforced,  although  proceedings 
were  in  violation  of  law,  in  Keyser  v.  Waterbury,  7 
Barb.  650 ;  Perry  v.  Richardson,  9  Gray,  216  ;  Mack- 
lot  V.  Davenport,  17  Iowa,  383.  In  Holt  v.  Old  wine,  7 
WatlSy  173,  replevin  was  brought  for  property  seized 
upon  the  warrant  of  a  court  martial.  Plaintiff  was  not 
a  member  of  the  troop,  and  so  not  subject  to  duty.  As 
there  was  power  to  judge  in  the  class  of  offenses, 
although  gross  irregularities  characterized  the  proceed- 
ings, and  the  plaintiff  was  not  in  fact  subject  to  duty,  it 
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was  said  the  action  could  not  be  maintained.  The  same 
argument  made  here  was  there  urged.  In  O'Reily  v. 
Good,  42  Barb.  521,  property  was  seized  upon  a  war- 
rant issued  by  the  United  States  assessor.  It  was 
claimed  the  law  was  unconstitutional,  and  replevin 
brought.  The  court  set  aside  the  writ  on  motion,  sajdng 
that  whether  the  New  York  statute  prohibiting  replevin 
applied  to  the  case  of  a  federal  tax  or  not,  it  was  unfit 
such  an  action  should  be  maintained.  It  would  defeat, 
if  tolerated,  the  collection  of  the  national  revenues. 

The  position  of  the  complainants  is  quite  conceded, 
that  if  the  proceedings  are  nullities  the  statute  would 
have  no  application.  Such  are  the  decisions  in  the 
same  State  tribunals  from  which  we  have  quoted.  The 
two  classes  are  by  no  means  in  conflict.  See  Le  Roy  v. 
E.  S.  Railway,  18  Mich.  233 ;  Stockwell  v.  Veitch,  15 
Abb.  Pr.  412 ;  Mills  v.  Martin,  19  Johns.  7 ;  Macklot 
V.  Davenport,  17  lowa^  383.  The  concession  of  the  rule 
contended  for  is  made  in  most  of  the  judgments  when 
the  statute  is  applied. 

Nearly  every  State  in  the  Union  has  similar  laws,  or 
has  decided  without  them  that  the  common  law  forbids 
such  a  process  where  property  is  in  custodia  Ugis. 
Numerous  decisions  applying,  or  refusing  to  apply 
them,  have  been  made,  all  going  upon  the  sanle  princi- 
ple. If  there  is  general  jurisdiction  in  the  class  of  cases 
involved,  and  the  tribunal  has  judicially  determined 
that  the  case  is  within  it,  the  irregularities,  however 
gross,  do  not  interfere  with  the  application  of  these 
prohibitory  laws. 

The  references  thus  far  have  been  selected  because 
they  were  applications  of  similar  statutes.  A  few  addi- 
tional ones  will  be  noticed  upon  the  general  position 
that  the  assessor,  within  the  most  limited  sense  of  the 
rule,  had  in  this  case  jurisdiction  of  the  subject :  Tel- 
fourd  v.  Barney,  1  O.  Oreen^  581,  well  lays  down  the 
rule.    The  petition  to  sell  land  omitted  a  statutory 
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reqaisite.  The  cotirt,  adopting  what  is  said  in  several 
federal  decisions,  say:  "They  came  into  conrt  aad 
bronght  in  the  snbject  matter,  and  the  conrt  acted.  It 
matters  not  that  it  shonld  have  been  otherwise.  Had  it 
power  to  act  at  all  ?  Conld  it  have  snstained  a  demur- 
rer to  the  petition,  and  given  judgment  for  th^  defend- 
ants ?    This  gives  jurisdiction  of  the  case,'^  &c. 

Sheldon  v.  Newton,  3  Ohio  St.  494,  arose  upon  a  sale 
of  land  by  administrators.  On  pp.  498-9,  the  familiar 
definition  of  juri9diction  in  United  States  v.  Arredondo, 
6  Pet  709-12,  and  kindred  cases,  is  adopted,  and  after 
explaining  this  definition  by  saying  that  in  aU  cases 
this  jurisdiction  must  be  made  to  appear  by  showing 
that  the  law  has  intrusted  the  tribunal  with  the  power 
to  entertain  the  complaint,  that  such  complaint  was 
presented,  and  that  under  it  the  person  or  thing  has 
been  brought  before  it,  the  court  say :  "  We  wholly  dis- 
sent from  the  position  taken  in  argument  that  the  juris- 
diction of  the  court  can  be  made  to  depend  upon  the 
record's  disclosing  such  a  state  of  facts  as  to  warrant  the 
exercise  of  such  authority."  Voorhees  ^.  Bank  of  the 
United  States,  10  Pet  449 ;  Grignon  v.  Astor,  2  ITow. 
339 ;  and  the  other  cases  in  the  federal  courts,  show 
that  if  the  general  J)Ower  of  judgment  is  given,  and  the 
court  decides  ui)on  the  sufficiency  of  the  preliminary 
proof  which  is  necessary  rightfully  to  launch  it,  an 
error  in  this  regard  does  not  render  its  judgment  void. 
It  is  decided  in  Paine  v.  Morland,  15  Ohio  8t  435,  that 
if  the  court  acquired  jurisdiction  by  issuing  process  on 
attachment,  and  seizes  property,  although  it  violated 
the  statute  and  rendered  judgment  without  publication, 
it  was  not  void.  It  approves  and  applies  the  doctrines 
of  Voorhees  v.  Bank  of  the  United  States,  ubi  supra. 
The  court  says  decidedly  the  statute  forbade  the  j  udg- 
ment  without  publication.  For  many  purposes,  ex  parte 
statutory  assessments  and  sales  may  be  attacked 
where  a  similar  proceeding  after  service  of  process  by  a 
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court  could  not  be.  But  the  difference  does  not  consist 
in  the  fact  that  one  is  void,  and  the  other  not.  Where 
all  is  ex  parte  and  summary,  with  no  litigation  or  ap- 
peal, the  statute  must  be  complied  with,  in  order  to 
divest  a  title.  It  is  a  rule  of  protection  applied  in  that 
class  of  cases  only.  But  even  in  those,  notwithstand- 
ing irregularities,  an  officer  executing  the  process  is 
not  subjected  to  action.  He  is  protected  because  there 
is  jurisdiction  of  the  general  subject  to  which  his  war- 
rant relates,  and  whether  it  emanates  from  a  court  or 
an  assessor,  the  proceedings  are  not  nullities  if  juris- 
■  diction  in  this  broadest  sense  exists. 

The  case  of  Wise  v.  Withers,  3  Oranch^  331,  we 
are  aware,  sustains  a  different  rule.  In  that  a  court 
martial  invested  with  power  to  try  offenders  for  neglect 
of  militia  duty,  in  due  form  convicted  the  plaintiff. 
The  supreme  court,  holding  that  he  was  exempt  under 
the  statute,  declared  the  judgment  void  for  all  pur- 
poses, and  the  innocent  officer  who  executed  the  pro- 
cess liable  in  trespass.  This  case  I  do  not  find  directly 
overruled  in  the  supreme  court,  but  a  long  series  of 
judgments  wholly  at  war  with  it  have  fully  established 
in  that  court  a  different  doctrine.  It  would  not  now 
hold  any  party,  much  less  an  officer,  liable  ia  trespass, 
when  a  court  charged  by  law  with  the  duty  had  ju- 
dicially determined,  upon  full  hearing,  that  a  person  or 
thing  capable  in  its  own  nature  of  being  such  was  the 
subject  of  assessment  or  fine.  It  has  very  frequently 
been  dissented  from  by  eminent  judges  and  authors.  It 
is  somewhat  singular  that  in  Dyer  v.  Homer,  20  How. 
63,  its  correct  general  definition  is  twice  referred  to, 
without  any  notice  that  its  application  by  Chief  Justice 
Maksiiall  was  diametrically  opposed  to  the  argument 
it  is  there  quoted  to  illustrate.  I  feel  warranted  in  as- 
suming, notwithstanding  Wise  v.  Withers,  that  the  su- 
preme court  would  not  hold  the  collector  in  this  case 
liable  in  trespass,  even  though  the  assessor  directly 
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violated  the  statutes,  and  assessed  for  a  fictitious  de- 
ficiency, when  none  in  fact  existed. 

It  is  said,  in  answer  to  this,  that  the  act  of  1867  is 
unconstitutional ;  that  it  denies  due  process  of  law,  and 
substantially  takes  the  citizen's  property  for  public 
use  without  compensation  ;*  that  it  unlawfully  confers 
on  others  that  judicial  power  which,  under  the  consti- 
tution, can  be  confided  to  the  courts  alone. 

In  order  that  we  may  appreciate  fully  tlie  inapplica- 
bility of  this  grave  charge  against  a  statute  more  kindly 
and  liberal  in  its  provisions,  so  far  as  the  court's  exam- 
inations have  gone,  than  that  of  any  State  in  the  Union 
for  similar  purposes,  let  us  see  what  is  its  utmost  effect. 
How  far  does  it  change  the  common  law  ?  By  that  law 
the  citizen  could  not  replevin  property  seized  for  the 
collection  of  a  tax.  It  was  deemed  impolitic  to  suffer 
such  a  remedy,  and  the  laws  of  the  States,  nearly  all  of 
which  have  enacted  them,  declaring  the  same  thing,  are 
but  assertions  of  this  principle.  Accordiog  to  the  Eng- 
lish equity,  an  injunction  would  not  go  in  any  case  at 
all  analogous  to  that  at  bar.  Wide  as  the  departures 
are  from  these  principles  in  some  of  the  State  courts, 
all  disclaim  the  jurisdiction  per  se.  By  the  rarity  and 
exceptional  character  of  their  interposition  they  author- 
ize the  assertion  of  the  general  rule  that  there  was  no 
remedy  by  injunction  to  prevent  the  collection  of  an 
illegal  tax.  Irrespective  of  all  legislation,  there  was 
neither  replevin  nor  injunction.  The  wrong  must  be 
submitted  to  and  suit  at  law  brought  to  recover  dam- 
ages for  its  infliction. 

In  what,  then,  is  the  constitution  oT  the  general 
principles  of  good  government  violated  ?  In  order  to 
save  the  citizen  the  delay  and  expense  of  a  suit  to  re- 
cover back  the  payment  which  he  deems  unlawful,  a 
speedy  and  inexpensive  appeal  is  given  to  the  commis- 
sioner, who  is  directed  to  refund  all  moneys  paid  upon 
illegal  assessment     If  dissatisfied  with  his  decision, 
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the  citizen  niay  sue  in  the  courts,  which,  up  to  that  of 
last  resort,  are  open.  He  may  sue  his  government  as 
freely  as  his  neighbor,  and  when  judgment  is  recov- 
ered, the  national  treasury  is  devoted  to  its  payment. 
Neither  judicial  forms  nor  trial  by  jury  is  denied. 

"When  it  is  added  that  provisions  for  appeal  and 
review,  far  less  generous  and  protective  than  these, 
have,  in  the  State  tribunals,  without  exception,  been 
adjudged,  upe^n  common  law  grounds,  to  be  exclusive, 
and  that  the  statute  prohibiting  an  injunction  in  this 
case  was  wholly  unnecessary,  enacted  only  as  a  politic 
and  kindly  publication  of  an  old  and  familiar  rule, 
it  would  seem  as  if  nothing  was  left  for  doubt  or  dis- 
cussion. 

The  argument  has  not,  however,  been  put  in  this 
form  for  the  purpose  of  resting  it  there.  If  we  have 
misconceived  the  nature  of  these  remedies  never  so 
much,  there  is  still  a  broad  margin  in  the  constitutional 
power  of  the  government  ample  to  cover  any  possible 
difference. 

A  short  history  of  this  subject  in  the  national  tri- 
bunals will  show  there  is  nothing  left  for  this  court  to 
discuss  on  principle.  All  its  modifications  are  settled 
by  express  adjudication. 

Originally,  actions  to  recover  back  money  exacted 
for  duties  illegally  claimed  to  be  due  were  sustained  in 
the  national  courts.  Elliot  v.  Swartwout,  10  Pet  137 ; 
Bend  v.  Hoyt^  13  Id.  263  ;  Greely  v.  Burgess,  18  Bow. 
413,  and  other  cases,  so  decide.  The  act  of  March  3, 
1839,  provided  that  all  moneys  should  be  immediately 
paid  into  the  treasury,  and  authorized  the  secretary  to 
refund  all  over-payments.  There  was  no  express  inhi- 
bition of  suits  against  the  collector.  But  in  Gary  v. 
Curtis,  3  Bow.  236,  it  was  held  that  its  effect  was  to 
prevent  them.  In  Curtis  v.  Fielder,  2  Blacky  461,  the 
general  doctrines  of  Cary  v.  Curtis  were  re-aflSrmed. 
On  page  479,  it  is  said,  under  the  act  of  1839,  importers 
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were  not  without  remedy.  If  it  was  shown  riiore  money 
was  paid  than  was  dne,  the  secretary  of  the  treasury 
was  authorized  to  refund  it.  The  constitutional  prin- 
ciples which  begat  a  disagreement  in  Gary  7).  Curtis 
were  more  intelligently  discussed  and  settled  in  Murray 
t>.  Hoboken  Land,  &c.  Co.,  18  How.  272.  Under  the  act 
of  1820,  authorizing  the  secretary  of  the  treasury  to 
issue  a  distress  warrant  against  defaulting  collectors, 
land  had  been  sold.  The  proceeding  was  attacked  as 
unconstitutional,  because  no  hearing  was  given  the  de- 
fendant, and  no  trial  by  jury.  It  was  said  to  be  con- 
ferring judicial  power  upon  other  than  the  courts.  The 
law,  after  the  most  full  consideration,  was  held  to  be 
valid.  It  was  shown  that  like  proceedings  had  im- 
memorially  existed  in  England,  and  since  magna 
charta.  The  distinction  was  between  proceedings  to 
collect  public  dues,  and  suits  for  enforcing  private 
rights.  Numerous  instances  of  similar  laws  are  cited 
from  the  several  States  having  constitutional  pro- 
visions like  those  quoted  and  relied  on  by  the  plaintiJBf 
in  error. 

The  unreasonable  extension  of  this  doctrine  is  care- 
fully limited  as  follows :  "To  avoid  misconstruction 
upon  so  grave  a  subject,  we  think  proi)er  to  state  we  do 
not  consider  that  Congress  can  withdraw  from  judicial 
cognizance  any  matter  which,  from  its  nature,  is  the 
subject  of  a  suit  at  common  law  or  in  equity  or  admi- 
ralty ;  nor,  on  the  other  hand,  can  bring  under  the  ju- 
dicial power  a  matter  which,  from  its  nature,  is  not  a 
subject  for  judicial  determination.  At  the  same  time 
there  are  matters  concerning  public  rights  which  may 
be  presented  ih  such  a  form  that  the  judicial  power  is 
capable  of  acting  on  them,  but  which  Congress  may  or 
not  bring  within  the  cognizance  of  the  courts  of  the 
United  States,  as  it  may  deem  proper." 

Philadelphia  i>.  The  Collector,  6  WaU.  730,  was  an 
action  to  recover  back  money  paid  for  taxes.    It  is  said 
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that,  but  for  the  authority  to  sue,  given  in  the  statutes, 
the  remedy  would  have  been  confined  to  an  appeal  to 
the  commissioner.  Justice  Cliffokd  says:  "The  di- 
rection of  the  statute  is,  without  exception,  that  all 
judgments  shall  be  paid  by  the  commissioner  with 
costs  and  expenses  of  suit.  Parties  compelled  to  pay 
an  illegal  assessment  ought  to  have  a  convenient  rem- 
edy to  redress  the  injury ;  and  inasmuch  as  it  is  en- 
acted by  Congress  that  no  suit  shall  be  maintained  in 
any  court  to  restrain  the  assessment  or  collection  of 
taxes,  it  is  believed  there  is  no  more  appropriate  or 
eflTectual  remedy  known  to  the  common  law  than  the 
action  of  assumpsit  for  money  had  and  received  as  in 
this  case,"  In  Nichols  v.  United  States,  7  Wall.  122, 
the  plaintiff  having  paid  money  conceded  not  to  be  due, 
but  having  omitted  to  protest,  as  provided  by  the  stat- 
ute, in  order  to  maintain  a  suit  at  law,  he  brought  his 
action  in  the  court  of  claims.  In  deciding  that  there 
was  no  liability  on  the  part  of  the  government,  and 
that  the  claimant  was  wholly  remediless  (pp.  126  and 
127),  after  referring  to  the  rule  that  the  government  can- 
not be  sued  unless  a  suit  is  in  some  form  authorized  by 
statute,  it  says  that  in  this  instance,  allowing  suit  at 
aU,  even  after  protest,  was  '^a  matter  of  beneficence ;  as 
it  confided  to  the  secretary  in  the  first  instance  to  de- 
cide upon  the  amount  of  duties,  so  it  might  have  made 
him  final  arbiter  in  all  his  disputes  concerning  them." 
The  decision  is  full  that  in  this  class  of  cases  it  is  com- 
petent to  confine  the  remedy  for  wrong  to  the  adjudi- 
cation of  the  government  officers.  On  pp.  180  and  131, 
it  is  said,  "K  a  party  complaining  of  an  illegal  assess- 
ment does  not  appeal  to  the  court,  he  is  also  barred 
of  aU  right  to  sue ;  and  he  is  also  barred  unless  he  d(5es 
BO  within  twelve  months.  Can  it  be  supposed  that 
after  Congress  has  carefully  constructed  a  revenue  sys- 
tem, with  ample  provisions  to  redress  wrongs,  that  it 
intended  to  give  the  tax-payer  and  importer  a  further 


Sixth  Ciboutt  ;  Ohio.  109 

PoUan  V.  Einainger. 

and  diflferent  remedy  f  *  It  is  added  that  the  mischief 
which  would  result,  forbids  the  idea  that  any  other 
than  the  prescribed  modes  are  open  for  the  redress  of 
wrongs. 

These  judgments  leave  nothing  to  decide  here.  The 
power  for  this  legislation  is  asserted,  and  its  policy  am- 
ply vindicated. 

The  same  motive  which  has  induced  this  seemingly 
unnecessary  argument  thus  far,  prompts  the  pursuit 
a  little  further  of  the  suggestion  that  these  principles 
are  not  peculiar  to  the  federal  government  and  courts. 
They  have  been  applied  in  every  State  where  ques- 
tions have  been  raised  by  the  citizen  in  reference  to  any 
governmental  right. 

That  special  remedies  by  appeal  and  review,  for  the 
correction  of  erroneous  taxation,  are  always  held  to  be 
exclusive,  and  cut  off  by  implication  all  actions  at  law 
and  in  equity,  see  Little  v.  Greenleaf,  7  Mass.  239 ; 
How  V.  Boston  Co.,  7  Cush.  273 ;  Water  Power  v.  Bos- 
ton, 9  Mete.  199 ;  13  Id.  380 ;  Kimball  v.  Whitewater 
Co.,  1  Cart.  285;  2  Sdd.  258;  1  Id.  382.  Similar 
judgments  are  very  numerous.  They  apply  the  rule 
in  equity  as  well  as  at  law.  In  Hughes  v.  Kline,  30 
Pa.  St.  227,  a  bill  was  tiled  to  be  released  from  over- 
taxation, and  dismissed  upon  the  ground  that  the  stat- 
ute had  given  a  remedy  by  appeal.  Macklot  v.  Daven- 
port, 17  lowa^  384,  was  like  it.  The  bill  was  dismissed  be- 
cause a  special  remedy  was  given,  and  the  cases  at  law 
cited  and  their  rule  applied.  Dean  v.  Todd,  20  Mo. 
92,  dismissed  a  bill  for  like  reasons.  There  was  in 
neither  of  these,  nor  the  many  other  similar  judgments, 
any  express  prohibition,  as  has  been  unnecessarily 
made  by  Congress  in  this  case. 

It  Tias  been  again  and  again  decided,  under  every 
variety  of  State  constitution  intended  to  secure  ''trial 
by  jury,"  "due  process  of  law,"  and  "  the  inviolalility 
of  private  property,''  that  the  political  power  may  ap- 
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propriate  it  by  any  summary  mode  which  the  wisdom 
of  the  legislature  may  prescribe,  and  that  neither  the 
novelty  nor  the  injustice  of  the  form  will  warrant  ju- 
dicial interference.  The  following  are  but  a  small  por- 
tion of  the  numerous  judgments  establishing  the  prin- 
ciple, and  illustrating  the  tendency  in  our  country  to 
question  and  demand  the  reiteration  of  the  oldest  and 
best  settled  governmental  powers  : 

In  Ohio  this  has  often  been  ruled :  Mercer  v.  Wil- 
liams, Wright^  132 ;  Bates  t>.  Cooper,  5  Ham.  115 ; 
Williard  v.  Hamilton,  6  OMOy  454  ;  Symons  v.  Cincin- 
nati, 14  Id,  ;  12  Ohio  8L  105.  It  is  repeatedly  said 
in  that  State,  that  these  constitutional  provisions  have 
no  influence  upon  the  power  of  the  State  to  prescribe 
rules  by  which  to  condemn  or  tax  the  citizen's  property. 
^  So  also,  Rubotham  v.  McClure,  4  BldcJcf.  (Jnd.)  505  ; 
Hawkins  v.  Lawrence,  8  Id.  266;  McCormic  v. 
Trustees,  1  Cart  48 ;  Canal  Co.  v.  Ferris,  2  Id.  331 ; 
Bloodgood  V.  Mohawk  Co.,  18  Wend.  9;  Baker  v. 
Johnson,  2  Hill^  342 ;  People  v.  Hayden,  6  Id.  369 ; 
People  V.  Commissioners,  5  Denio^  401 ;  Rexford  v. 
Knight,  15  BarV.  627;  Swan  v.  WUUams,  1  Gibhs 
{Mich.)  442  ;  Mason  v.  Kennebec  Co.,  31  Me.  215 ;  Ligat 
V.  Commonwealth,  19  Pa.  St.  456 ;  Tost' s  Eeport,  17 
Id.  524 ;  People  v.  Wells,  12  111.  102 ;  Bradley  7>.  New 
York,  &c.  R.  R.  Co.,  21  Conn.  304 ;  Clark  t.  Saybrook, 
Id.  313 ;  Mayor  v.  Scott,  1  Pa.  St.  309 ;  Jackson  v: 
Winn,  Litt.  {Ky.)  322 ;  Gashweller  v.  Mcllvoy,  1  A. 
K.  Marsh.  84 ;  Raleigh  Co.  v.  Davis,  2  Dev.  <fe  J?.  451 ; 
Railroad  Co.  v.  Middlesex,  7  Mete.  78 ;  People  v.  M. 
S.  R.  R.  Co.,  3  Mich.  496 ;  Smith  t.  McAdam,  Id.  506  ; 
Mt.  Washington  R.  R.  Co's  Petition,  35  N.  H.  135. 

If  more  plenary  forms  are  accorded  by  the  judicial 
tribunals,  tiiese  and  a  far  greater  number  of  like  de- 
terminations decide  that  it  is  only  because  local  and 
exceptional  statutory  or  constitutional  provisions  ex- 


Sixth  Circuit  ;  Ohio.  Ill 

Pullan  V,  Kinsinger.  * 

pressly  secure  them.  In  no  instance  have  these  old 
and  familiar  clauses  been  held  to  secure  such  results. 

Michigan,  Vermont,  New  York,  and  other  States, 
have'  laws  providing  that  if  property  is  seized  by  the 
collector,  in  the  poesession  of  a  delinquent  tax-payer, 
the  true  owner  shall  have  no  remedy  for  it  against  the 
oflBcer  or  the  government.  He  must  look  solely  to  the 
person  for  whose  tax  it  was  taken.  In  others  it  is  pro- 
vided by  law,  or  ruled  upon  principle,  that  if  judgment 
be  rendered  against  a  city  or  town,  any  citizen' s  prop- 
erty  may  be  seized,  and  he  be  remitted  for  reimburse- 
ment  to  a  suit  against  the  municipality.  One  of  these 
laws  was  attacked  in  Sears  v.  Cottrell,  6  Mich.  251. 
It  was  claimed  that  to  subject  the  property  of  one  man 
to  seizure  for  the  tax  of  another,  for  no  other  reason 
than  because  it  might  accidentally  be  in  his  possess- 
ion, was  in  violation  of  the  causes  securing  *^  trial  by 
jury"  and  '*due  process  of  law."  The  able  opin- 
ion of  Justice  Christiancy  is  one  of  the  most  inter- 
esting and  instructive  to  be  found  on  this  subject.  The 
distinction  is  drawn  between  private  litigations  and 
those  proceedings  in  which  the  political  power  enforces 
its  claims.  Its  fuU  history  and  able  argument  are  full 
to  show,  that  in  pra<;tice  these  constitutional  provisions 
never  have  been,  and  that  public  policy  forbids  they 
ever  should  be  applied  in  the  assessment  and  collec- 
tion of  the  public  revenue.  In  Sheldon  t>.  Vanbuskirk, 
2  Camst  478,  a  similar  statute  of  New  York  is  referred 
to  in  illustration  x)f  this  general  principle. 

The  whole  field  of  the  police  power  is  fertile  with 
pertinent  illustrations  of  the  utter  inapplicability  of 
these  constitutional  generalities,  when  the  public  as- 
serts a  right.  In  People  v.  Hawley,  3  Mich.  330,  the 
defendant  owned  extensive  breweries,  which  were  ren- 
dered worthless  in  a  day,  by  an  enactment  making  his 
lawful  business  a  crime ;  and  other  cases  in  that  and 
other  States  upon  similar  statutes,  and  those  in  refer- 
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ence  to  destroying  property  in  cases  of  conflagration 
and  pestilence,  and  the  promotion  by  taxation  of  pub- 
lic improvements  which,  by  indirect  injuries,  practi- 
cally destroy  one  man' s  business  and  give  it  to  another,* 
are  familar  instances  in  vrhich  these  general  provisions 
have  been  invoked  again  and  again,  only  to  have  it  re- 
peated that  they  are  of  no  significance,  when  in  any 
form  this  political  right  is  exercised.  See  18  WcTid. 
127 ;  2  Denio,  461. 

A  strong  illustration  of  how  firmly  judicial  opinion 
is  fixed  in  favor  of  maintaining  to  its  full  extent  this 
necessary  pubjic  power,  is  found  in  the  stringent  con- 
struction p  favor  of  the  government,  and  against  the 
citizen,  which  has  been  always  given  to  the  clauses  in 
our  national  and  State  constitutions,  providing  that 
property  shall  not  be  taken  for  public  use  without 
compensation.  It  may  be  injured  indefinitely,  and 
under  this  clause  it  has  been  held  no  compensation  is 
due.  A  private  agreement  would  not  be  thus  inter- 
preted.    See  Sedgwick  on  Cons.  Law^  524. 

Oooley  on  Constitutional  Limitations  was  cited  to 
show  that  the  governmental  interpretation  of  the  stat- 
ute might  carry  even  the  taxing  power  beyond  its  limit. 
It  is  not  supposed  much  reliance  was  placed  upon  this ; 
and  it  would  not  be  noticed,  did  not  the  decisions  in 
reference  to  the  absolute  immunity  of  the  legislature 
from  all  judicial  control  in  the  whole  matter  of  taxation 
furnish  another  numerous  list  of  examples,  showing 
that  these  constitutional  protections  do  not  control  the 
exercise  of  power  on  the  part  of  the  government.  Mc- 
Culloch  V,  Maryland,  4  Wheat  316 ;  People  v.  New  York, 
2  UlacJc,  620 ;  2  Wall.  200 ;  3  Id.  573,  and  many  other 
federal  judgments,  assert  the  right  of  taxation,  even  to 
the  limit  of  destroying  the  business  or  prohibiting  in- 
directly the  thing  assessed.  Pifield  x.  Close,  16  Mich. 
605  ;  People  v.  Mayor,  4  N.  7.  425,  426,  427 ;  Scovil  n. 
Cleveland,  1  Ohio  St.  IT.  S.  126 ;  Maloy  v.  Marietta,  11 
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Ohio  Si.  638 ;  Reaves  v.  The  Treasurer,  8  Id.  333  ;  Ar- 
mington  v.  Bamett,  15  Vt.  lid ;  Weister  v.  Hade,  53 
Pa.  iSSf.  478,  are  but  a  small  portion  of  the  State  decis- 
ions, which  assert  in  reference  to  their  legislatures  this 
Tinlimited  and  wholly  irresponsible  power  of  taxation. 
The  courts  have  no  possible  control  over  it.  No  mat- 
ter how  unjust  or  severe  upon  particular  interests  and 
persons,  unless  the  imposition  is  at  war  with  some  spe- 
cial constitutional  clause  in  reference  to  the  subject,  the 
provisions  relied  on  in  this  case  have  never  been  held 
to  authorize  the  interference  of  courts.  Sedgwick  on 
CoTis.  Law^  502,  509 ;  and  7  Qush.  53,  82. 

Whenever  the  government  seeks  the  property  of 
the  citizen,  exercising  the  right  of  eminent  domain,  or 
by  taxation  in  any  of  its  numerous  forms,  the  processes 
for  seizure  and  assessment  a]:e,  in  the  most  plenary 
sense,  within  the  discretion  of  the  legislatures.  It  has 
been  often  said  that  the  only  correction  for  what  is 
harsh  and  unjust  is  to  be  sought  in  the  /nature  of  our 
institutions.  Those  who  study  this  history  are  not  ad- 
vocates for  decreasing  a  power,  without  which  no  peo- 
ple ever  have  been  continuously  protected  and  pros- 
j)eTous. 

The  bill  must  be  dismissed. 

Decree  accordingly, 
n— 8 
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UNITED  STATES  t>.  THOMAS, 

District  Court;  NortTiern  District  of  Nefa>  TorJc^  No- 

tember  T.,  1870. 

Smuggliicg. — Eequisites  op  Indictment. 

Merely  importing  goods  subject  to  duty  without  haying  paid  or  secured 
the  duties,  is  not,  in  general,  an  offense.  To  constitute  smuggling, 
for  which  an  indictment  may  be  sustained,  there  must  be  something 
in  the  manner  of  the  importation  which  Tiolates  a  statute  defining 
the  offense ;  such  as  secresy  or  concealment,  an  intent  to  defraud 
the  revenue,  or  the  like. 

An  indictment  for  the  offense  of  smuggling  must  allege  the  facts  relied 
upon  as  rendering  the  'importation  alleged  an  offense,  or  state  the 
particular  illegality  intended  to  be  proved;  and  such  allegation 
must  be  proved  as  laid. 

Motion  in  arrest  of  judgment. 

Hall,  J. — ^The  defendant  was  tried  at  the  present 
term,  and  a  verdict  of  guilty  was  rendered  upon  one 
count  of  the  indictment  against  him.  He  thereupon 
moved  an  arrest  of  judgment  on  account  of  the  alleged 
insufficiency  of  the  €Ount  on  which  he  was  indicted. 
This  count  charged  "that  the  said  David  H.  Thomas, 
now  or  late  of  Niagara,  in  the  .coftnty  of  Niagara,  in  the 
State  of  New  York,  heretofore,  to  wit,  on  the  first  day 
of  September  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-nine,  at  Niagara,  in  the  county 
of  Niagara,  and  State  of  New  York,  in  said  district, 
and  within  the  jurisdiction  of  this  court,  did  fraudu- 
lently, knowingly,  and  unlawfully  receive  and  conceal 
certain  goods,  wares,  and  merchandise,  to  wit,  five 
hundred  pounds  of  nutmegs,  after  their  importation 
into  the  United  States  contrary  to  law,  knowing  the 
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same  to  have  been  impcMted  contrary  to  law,  in  this, 
that  the  said  goods,  wares,  and  merchandise,  so  im-' 
ported  as  aforesaid,  were,  at  the  time  the  same  were  so 
imported  into  the  United  States,  subject  to  duty  by  law, 
the  duties  due  and  payable  upon  said  goods,  wares, 
and  merchandise,  not  having  been  paid  or  accounted 
for,  he,  the  said  David  H.  Thomas,  at  the  time  he  so 
received  and  concealed  the.  said  goods,  wares,  and  mer- 
chandise, as  aforesaid,  well  knowing  that  the  duty  due 
and  payable  upon  said  goods,  wares,  and  merchandise, 
had  not  been  paid  or  accounted  for,  contrary  to  the 
statute  of  the  United  States  of  America  in  such  case 
made  and  provided,  and  against  the  peace  of  the  Uni- 
ted States  and  their  dignity." 

The  count  was  intended  to  be  based  upon  the  4th 
section  of  "An  Act  further  to. prevent  smuggling 
and  for  other  purposes,''  approved  July  18,  1866,  14 
^at.  at  Jj.  179,  which  provides  "that  if  any  person 
fihaU  fraudulently  or  knowingly  import  or  bring  into 
the  United  States,  or  assist  in  so  doing,  any  goods, 
wares,  or  merchandise,  contrary  to  law,  or  shall  re- 
ceive, conceal,  buy,  sell,  or  in  any  manner  facilitate 
the  transportation,  concealment,  or  sale  of  such  goods, 
wares,  or  merchandise  after  their  importation,  know- 
ing  the  same  to  have  been  imported  contrary  to  law, 
such  goods,  wares,  and  merchandise  shall  be  forfeited, 
and  he  or  she  shall,  on  conviction  thereof  before  any 
court  of  competent  jurisdiction,  be  fined  in  any  sum 
not  exceeding  five  thousand  dollars,  nor  less  than  fifty 
dollars,  or  be  imprisoned  for  any  time  not  exceeding 
two  years,  or  both,  at  the  discretion  of  such  court ;  and 
in  all  cases  where  the  possession  of  such  goods  shall  be 
shown  to  be  in  the  defendant,  or  where  the  defendant 
shall  be  shown  to  have  had  possession  thereof,  such 
possession  shall  be  deemed  evidence  sufficient  to  au- 
thorize conviction,  unless  the  defendant  shall  explain 
the  possession  to  the  satisfaction  of  the  jury/' 
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It  will  be  seen  that  the  indictment  in  express  terms 
limits  the  allegation  that  the  nntmegs  mentioned  in  the 
indictment  were  imported  and  brought  into  the  United 
States  contrary  to  law,  by  stating  that  the  same,  being 
subject  to  duty^by  law,  were  so  imported  and  brought 
into  the  United  States,  without  the  duties  due  and  pay- 
able thereon  having  been  paid  or  accounted  for ;  at 
least  that  is  the  substance  of  what  it  was  intended  to 
allege  by  the  inartificial  language  used  in  the  indict- 
ment. 

This  makes  it  necessary  to  consider  what  is  the  true 
construction  of  the  fourth  section  of  the  act  of  1866, 
above  recited,  and  whether  the  allegation  made  brings 
the  case  stated  within  its  provisions. 

As  a  general  rule  it  may  be  said  that  it  is  not  con- 
trary to  law  to  import  or  bring  into  the  United  States 
goods  subject  to  duty  without  having  paid  or  accounted 
for  such  duties.  In  almost  every  case  of  importation 
the  goods  are  not  only  brought  into  the  United  States, 
but  are  imported,  in  the  true  legal  sense  of  that  term  as 
used  in  the  revenue  acts,  before  there  is  any  obligation 
to  account  for  or  make  payment  of  the  duties.  They 
are  brought  into  the  United  States  as  soon  as  they  are 
brought  into  its  territory  ;  and  the  act  of  their  impor- 
tation is  complete  when  they  are  voluntarily  brought 
into  a  port  of  delivery  with  intent  to  unlade  them  there 
(United  States  ^?.  Lindsay,-»1  OalL  366 ) ;  and  if  the  goods 
are  subsequently  entered,  and  the  other  provisions  of 
the  law  afterwards  complied  with,  and  the  duties  paid, 
no  penalty  or  forfeiture  is  incurred. 

Indeed,  it  is  believed  that  there  is  no  case  in  which 
a  penalty  or  forfeiture  is  incurred,  or  can  be  enforced, 
or  any  crime  or  offense  committed,  simply  because  the 
duties  on  imported  goods  are  not  paid  or  accounted  for 
before  the  importation  was  complete.  It  is  by  acts  or 
omissions  subsequent  to  the  importation,  that  forfeitures 
and  penalties  are  incurred,  or  crimes  or  offenses  com- 
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mitted,  Tinless  there  is  some  law  expressly  declaring 
the  importation  itself,  or  the  manner  of  making  it, 
•unlawful.  Section  19  of  the  act  of  August  30,  1842, 
which  provides  for  the  punishment  of  any  person  who 
"  shall  knowingly,  with  intent  to  defraud  the  revenue 
of  the  United  States,  smuggle  or  clandestinely  intro- 
duce into  the  United  States  any  goods,  wares,  or  mer- 
chandise subject  to  duty  by  law,  and  which  should 
have  been  invoiced,  without  paying  or  accounting  for 
the  duty,"  makes  the  clandestine  introduction  or  smug- 
gling into  the  United  States  of  dutiable  goods,  in  cases 
therein  provided  for,  a  criminal  oflfense,  which  is  com- 
plete as  soon  as  the  goods  are  so  clandestinely  intro- 
duced or  smuggled  into  the  United  States  ;  but  in  such 
cases  it  is  the  secret  and  clandestine  manner  of  the  im- 
portation, with  the  intent  to  defraud  the  revenue,  and 
not  the  non-payment  of  or  accounting  for  the  duties 
prior  to  the  importation,  which  constitutes  the  gist  of 
the  offense. 

There  are  many  cases  to  which  this  fourth  section  of 
the  act  of  1866  was  probably  intended  to  apply,  and  to 
which  it  may  be  properly  applied  ;  but  it  is  unnecessary 
to  refer  to  more  than  two  or  three  acts  of  Congress  to 
show  what  was  probably  the  general  intention  of  the 
national  legislature  in  adopting  the  section  under  con- 
sideration. By  section  5  of  the  act  of  July  10,  1861, 
12  Stat,  at  Jj.  257,  the  President  was  authorized, 
under  the  circumstances  therein  set  forth,  to  declare 
the  inhabitants  of  a  State,  or  any  section  or  part  there- 
of, to  be  in  a  state  of  insurrection  against  the  United 
States ;  and  by  the  same  section  it  was  provided  that 
thereupon  all  commercial  intercourse  by  and  between 
the  same  and  the  citizens  thereof  and  the  citizens  of  the 
rest  of  the  United  States  should  cease  and  be  unlawful 
so  long  as  such  condition  of  hostility  should  continue  ; 
and  all  goods  and  chattels,  wares,  and  merchandise, 
coming  from  said  State  or  section  into  the  other  parts 
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of  the  United  States,  and  all  proceeding  to  such  State 
or  section  by  land  or  water,  should,  together  with  the 
vessel  or  vehicle  conveying  the  same,  or  conveying  per- 
sons to  or  from  such  State  or  section,  be  forfeited  to  the 
United  States.  Section  4  of  the  same  act  (page  266), 
authorized  the  President  to  close  ports  of  entry  in 
certain  cases,  and  give  notice  thereof  by  proclama- 
tion ;  and  declared  that  thereupon  all  right  of  importa- 
tion and  other  privileges  incident  to  i)orts  of  entry 
should  cease  and  be  discontinued  at  such  ports  so 
closed,  until  opened  by  the  order  of  the  President ;  and 
that  if,  while  said  ports  were  so  closed,  any  ship  or  ves- 
sel from  beyond  the  United  States,  or  having  on  board 
any^  articles  subject  to  duties,  should  enter  or  attempt 
to  enter  any  such  port,  the  same,  together  with  its 
tackle,  apparel,  furniture,  and  cargo,  should  be  for- 
feited to  the  United  States. 

By  some  of  the  revenue  acts  it  is  made  unlawful  to 
import  certain  articles  except  in  the  form  or  condition 
particularly  described.  Thus,  by  section  1  of  the  act 
of  July  28,  1866, 14  Stat  at  L.  328,  it  is  provided  that 
no  cigars  shall  be  imported  unless  the  same  are  packed 
in  boxes  of  not  more  than  five  hundred  cigars  in  each 
box ;  and  that  brandy  and  other  spirituous  liquors  may 
be  imported  in  casks  or  other  packages  of  any  capacity 
not  less  than  thirty  gallons ;  and  that  wine  in  bottles 
may  be  imported  in  boxes  containing  not  less  than  one 
dozen  bottles  of  not  more  than  one  quart  each ;  and 
that  wine,  brandy,  or  other  spirituous  liquors  imported 
into  the  United  States,  and  shipped  after  October  1, 
1866,  in  any  less  quantity  than  therein  provided  for, 
shall  be  forfeited  to  the  United  States.  And  see,  for 
similar  provisions  in  respect  to  the  importation  of  beer, 
ale,  and  porter,  and  refined,  lump,  and  loaf  sugar,  sec- 
tion 103  of  the  act  of  March  2,  1789.  It  is  to  such  and 
similar  importations  contrary  to  law,  and  to  the  im- 
portation of  articleB  the  importation  of  which  is  en- 
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tirely  prohibited,  that  section  4  of  the  act  of  1866  was 
intended  to  apply  ;  and,  as  applied  to  such  cases,  the 
rule  of  evidence,  a  presumption  of  guilt,  declared  in 
that  section,  may  well  be  justified  ;  while  it  would  be 
very  harsh  and  oppressive  if  the  provisions  of  the  sec- 
tion in  which  it  is  found  were  to  be  applied  to  every 
case  in  which  goods  were  actually  imported  or  brought 
into  the  United  States  before  the  duties  were  paid  or 
accounted  for, — ^that  is,  to  ninety-nine  cases  out  of 
every  hundred  of  honest  importations. 

Perhaps  it  might  have  been  suggested,  if  the 
question  had  been  at  all  argued  on  the  part  of  the 
United  States,  that  the  indictment  states  that  the  nut- 
m^s  therein  mentioned  were  imported  contrary  to  law, 
and  that  so  much  of  the  indictment  as  states  in  what 
the  illegality  of  the  importation  consisted,  may  be  re- 
jected as  surplusage.  But  the  short  answer  to  that  is, 
that  this  is  a  part  of  the  description,  of  the  offense,  and 
cannot  be  rejected  as  surplusage,  even  if  the  indictment 
would  have  been  good  if  the  particular  illegality  of  the 
importation  had  not  been  set  forth ;  for  if  an  indict- 
ment set  out  the  offense  with  greater  particularity  than 
is  required,  .the  proof  must  correspond  with  the  aver- 
ments, and  nothing  descriptive  of  the  offense  can  be  re- 
jected as  surplusage.  United  States  v.  Brown,  3  Mc- 
ZeaUj  233;  United  States  v.  Howard,  3  Sumn.  15; 
United  States  v.  Poye,  1  Curt  364.  But  it  is  believed 
that  the  indictment  would  been  bad,  if  the  allegations 
of  illegality  of  the  importation  had  been  simply  that  it 
was  contrary  to  law,  without  showing  the  facts  consti- 
tuting such  illegality,  or  stating  the  particular  ille- 
gality intended  to  be  proved. 

Upon  the  whole  case,  it  is  very  clear  that  the  count 
on  which  the  defendant  was  convicted  is  not  suflBicient 
to  sustain  a  conviction ;  and  the  motion  in  arrest  of 
judgment  is  therefore  granted. 

Order  accordingly. 
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McKAY  V.  CAMPBELL. 
District  Courty  District  qf  Oregon;  July  jT.,  1870.  ^ 
Pleading.— Action  fob  Eefusing  a  Lawful  Vote. 

Where  the  plaintiif,  in  an  action  under  the  act  of  May  81, 1870,  16  Bta^, 
at  L,  140,  for  damages  for  presenting  him  from  voting,  alleges  in 
the  same  count  or  cause  of  action  that  defendant  prevented  plaintiff 
from  voting  for  several  different  officers,  and  that  he  refused  his  vote, 
refused  to  swear  him  as  to  his  qualifications,  &c.,  his  pleading  is  bad 
for  duplicit}',  upon  special  demurrer  or  motion  to  strike  out.  These 
different  acts  are  distinct  causes  of  action,  under  the  statute,  and 
should  be  alleged  in  separate  counts  or  statements. 

But  as  the  objection  could  only  be  taken,  at  common  law,  by  special 
demurrer,  it  must  be  taken,  under  a  reformed  code  which  substitutes 
a  motion  to  strike  out  for  the  special  demurrer, — ^such  as  the  Oreg. 
Code  of  Pro,  §  103, — by  such  motion,  and  not  by  demurrer. 

In  order  to  sustain  an  action,  under  the  statute,  for  refusing  to  swear 
the  plaintiff  in  order  to  enable  him  to  prove  his  qualifications  as  an 
elector,  as  prescribed  by  the  State  law,  the  evidence  upon  the  trial 
must  show  that  the  reason  for  the  defendant's  alleged  refusal  was  on 
account  of  the  race,  color,  or  previous  condition  of  servitude  of  the 
plaintiff    Hence,  this  fact  must  be  alleged  in  the  complaint. 

Demurrer  to  a  complaint. 

Deady,  J. — This  action  was  commenced  July  1, 
1870,  to  recover  a  penalty  of  five  hundred  dollars,  un- 
der and  in  pursuance  of  section  2  of  ''An  Act  to  en- 
force the  rights  of  citizens  of  the  United  States  to  vote 
in  the  several  States  of  this  Union,  and  for  other  pur- 
poses," approved  May  31,  1870. 

Among  other  things  it  is  alleged  in  the  complaint 
that  on  June  6, 1870,  as  provided  by  law,  a  general  elec- 
tion was  held  in  the  State  of  Oregon,  and  county  of 
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Wasco  therein,  at  which  a  representative  in  Congress 
and  also  State  and  county  officers  were  voted  for  and 
elected,  and  that  on  said  day  and  long  prior  thereto  the 
plaintiff  was  a  citizen  of  the  United  States,  and  a  resi- 
dent of  East  Dalles,  in  said  county  and  State,  and 
legally  entitled  to  vote  at  such  election  in  the  precinct 
aforesaid  for  all  such  offices.  That  on  said  day  defen- 
dant was  acting  as  judge  of  election  in  said  precinct,  in 
conjunction  with  George  Coram  and  Thomas  M.  Ward, 
and  as  such  judge  was  required  by  law  to  receive  votes 
from  the  electors,  and  perform  such  other  duties  as  were 
required  by  law  of  such  officer  ;  and  that  on  said  day 
the  plaintiff  appeared  at  the  polls  in  said  precinct  and 
offered  his  vote  for  Joseph  G.  Wilson,  as  a  representa- 
tive in  Congress,  and  for  Joel  Palmer  for  governor  of 
Oregon,  and  others  for  different  State  officers,  and  for 
John  Darrah  for  sheriff  of  said  county,  and  for  others 
for  the  different  county  offices ;  and  that  '*the  defen- 
dant combining  with  the  other  said  judges,  unlawfully 
and  wrongfully  prevented  him  from  voting ;  that  defen- 
dant confederating  with  said  Ward  and  Corum  unlaw- 
fully and  willfully  refused  his  vote ;  refused  to  swear 
him  to  his  qualification  as  an  elector ;  refused  to  enter 
his  name  on  the  poll  books  of  said  precinct ;  and  refused 
to  enter  on  record  in  said  book  his  vote  for  the  differ- 
ent candidates  for  whom  he  proffered  to  vote.  All  of 
which  duties,  though  required  of  him  by  the  laws  of 
Oregon,  he,  the  defendant,  wrongfully  and  willfully 
failed  and  refused  to  do,  though  requested  to  do  so  by 
plaintiff;  that  defendant  with  said  Ward  and  Corum 
ordered  him  away  from  said  polls,  and  deprived  him 
of  his  right  as  a  citizen  to  vote,  to  his  damage.  By 
reason  of  which  unlawful  acts  of  said  defendant,  so 
acting  and  combining  with  said  others,  plaintiff  has 
Buffered  damages;  and  he,  defendant,  forfeited  and  be- 
came liable  as  provided  by  law  to  pay  said  plaintiff 
therefor  the  sum  of  five  hundred  dollars,  for  which 
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sum,  with  costs  and  allowances  as  provided  by  law, 
plaintiff  now  asks  judgment  of  the  court.'* 

On  July  8,  the  defendant  demurred  to  the  complaint, 
and  for  cause  of  demurrer  alleged : 

I.  That  it  did  not  state  facts  suflBicient  to  constitute 
a  cause^of  action. 

II.  That  several  causes  of  action  have  been  improp- 
erly united  therein.* 

On  August  2  and  8,  the  demurrer  was  argued  by 
Mr.  Kelly,  of  counsel  for  ^  the  defendant,  and  by 
Messrs.  Mitchell  and  Cartwright,  of  counsel  for  the 
plaintiff. 

Duplicity  in  pleading,  or  the  statement  of  more  than 
one  sufficient  matter  as  a  ground  of  action  or  defense 
thereto  in  the  same  count  or  plea,  is  forbidden  by  the 
common  law  and  the  Code,  as  tending  to  useless  pro- 
lixity and  confusion.  1  Chittp  PL  259 ;  Gould  PI.  220 ; 
Code^  157,  161,  163.  Duplicity  in  pleading,  being,  how- 
ever, only  an  error  in  form,  at  common  law  the  objec- 
tion had  to  be  made  by  special  demurrer.  GMtty  PL 
701 ;  Oould  PL  466.  The  Code  having  practically  abol- 
ished special  demurrers,  except  in  Ihe  instances  enum- 
erated in  title  VIIL  of  ch.  I.,  has  substituted  the  mo- 
tion to  strike  out  for  the  special  demurrer  in  the  case  of 
duplicity  in  pleading.    It  provides,  section  103 : — 

*'  When  any  pleading  contains  more  than  one  cause 
of  action  or  defense,  if  the  same  be  not  pleaded  sepa- 
rately, such  pleading  may  on  motion  of  the  adverse 
party  be  stricken  out  of  the  case.'' 

For  these  reasons,  I  conclude  that  as  to  the  second 
ground  stated,  this  demurrer  is  not  well  taken,  and  that 
the  objection  should  have  been  made  by  a  motion  to 
strike  out  the  complaint. 

As  this  demurrer  must  be  sustained  upon  the  ground 
that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  it  may  be  well  enough  to 
briefly  consider  the  question  of  duplicity  in  the  com- 
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plaint)  so  that  the  plaintiff,  if  he  desires  to  amend,  may 
frame  his  amended  complaint  accordingly. 

The  complaint  contains  but  one  count  or  statement 
of  a  cause  of  action,  and  it  is  alleged  therein  that  the 
defendant,  in  conjunction  with  the  other  judges  of  elec- 
tion, unlawfully  and  wrongfully  prevented  the  plaintiff 
from  voting  for  representative  in  Congress  and  ioit  gov- 
ernor of  the.  State  of  Oregon,  aiid  for  sheriff  of  the 
county,  and  for  other  "county  offices," 

Now,  if  it  was  unlawful  to  prevent  the  plaintiff  from 
voting  for  any  one  of  the  'candidates  for  these  several 
offices,  that,  it  appears  to  me,  is  a  separate  and  distinct 
cause  of  action,  and  should  have  been  separately  stated. 
But  the  complaint  alleges  not  only  that  the  defendant 
prevented  the  plaintiff  from  voting  for  a  certain  candi- 
date for  each  of  these  offices,  but  that  the  defendant  un- 
lawfully and  willfully  refused  his  vote;  refused  to 
swear  him  as  to  his  qualifications  as  an  elector ;  refused 
to  enter  his  name  on  the  poll  books ;  refused  to  enter 
his  vote,  &c.  Here  are  four  different  acts,  in  addition 
to  the  iirst  one  stated,  alleged  to  have  been  committed 
by  the  defendant,  each  of  which  are  assumed  by  the 
pleader  to  be  a  distinct  violation  of  the  act  of  Congress, 
and  consequently  a  separate  cause  of  action.  If  so, 
they  should  have  been  stated  or  pleaded  separately,  so 
as  to  avoid  the  prolixity  and  confusion  necessarily  re- 
sulting from  jumbling  them  together  in  one  count  or 
statement. 

It  is  a  question  whether  some  of  these  alleged  refus- 
als are  sufficient  to  support  an  action  for  the  penalty 
given  by  the  act.  It  does  not  appear  that  the  penalty 
given  by  section  2  of  the  act,  is  given  for  presenting  a 
person  from  voting  or  for  refusing  to  receive  or  record  a 
vote,  but  for  refusing  or  knowingly  omitting  to  give  full 
effect  to  such  section.  Now,  this  section  substantially 
provides,  that  if  the  law  of  the  State  requires  any  act 
to  be  done  as  a  prerequisite  or  qualification  for  voting, 
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and  by  such  law  officers  are  charged  with  the  perform- 
ance of  duties  in  furnishing  to  citizens  an  opportunity 
to  perform  such  prerequisite  or  to  become  qualified  to 
vote,  it  shall  be  the  duty  of  such  officers  to  give  to  all 
citizens  of  the  United  States  an  eqtuil  opportunity  to 
perform  such  prerequisite,  and  become  qualified  to  vote, 
without  distinction  of  racey  color j  or  previoti^  condi- 
tion of  servitude. 

What  amounts  to  a  refusal  or  willful  omission  to  give 
effect  to  this  section  uppn  the  part  of  the  State  officers, 
depends  upon  the  duties  imposed  upon  these  officers  in 
this  respect  by  the  law  of  the  State.  Upon  examina- 
tion it  does  not  appear  that  the  section  commands 
these  officers  to  admit  or  permit  citizens  of  the  United 
States  "to  vote  without  distinction  of  race,  color,  or 
previous  condition  of  servitude,"  but  only  to  give  such 
citizens  an  equal  opportunity  to  become  qualified  ac- 
cording to  the  law  of  the  State,  and  to  perform  any  act 
which  the  law  of  the  State  may  require  as  a  prerequis- 
ite— a  condition  precedent — ^to  voting.  The  duty  which 
this  section  enjoins  upon  the  officers  is  sometliing  or 
anything  which  the  State  law  requires  the  officer  to  do, 
so  as  to  enable  the  citizen  to  qualify  himself  to  vote, 
and  from  the  nature  of  things,  it  must  precede  in  point 
of  time  and  order  the  act  of  voting,  or  anything  subse- 
quent thereto.  If  these  suggestions  be  sound,  then 
none  of  the  acts  complained  of  by  the  complaint  are 
within  the  purview  of  the  section,  except  the  refusal  to 
swear  the  plaintiff  to  his  qualifications  as  an  elector. 
The  law  of  this  State  provides,  Gode^  700  : 
''Sec.  13.  K  any  person  offering  to  vote  shall  be 
challenged  as  unqualified  by  any  judge  or  clerk  of  the 
election,  or  by  any  other  person  entitled  to  vote  at  the 
same  poll,  the  judges  shall  declare  to  the  person  so 
challenged,  the  qualifications  of  an  elector ;  if  such 
person  shall  then  state  himself  duly  qualified,  and  the 
challenge  shall  not  be  withdrawn,  one  of  the  judges 
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shall  then  tender  to  him  the  following  oath :  You  do 
solemnly  swear,  &c.  (to  the  effect  that  the  affiant  had 
all  the  qualifications  necessary  to  authorize  him  to  vote 
at  the  poll).  And  if  any  person  so  challenged  shall  re- 
fuse to  take  such  oath  so  tendered,  his  vote  shall  be 
rejected. 

'*  Sec.  14.  If  any  person  so  offering  such  vote  shall 
take  such  oath,  his  vote  shall  be  reeeivedy  unless  it  shall 
be  proven  by  evidence  satisfactory  to  the  majority  of 
the  judges  that  he  does  not  possess  the  qualifications 
of  an  elector,  in  which  case  a  majority  of  such  judges 
are  authorized  to  reject  such  vote." 

It  seems  to  me  that  whenever  a  person  offering  to 
vote  is  challenged,  that  it  then  becomes  necessary  that 
he  should  take  this  qualifying  oath  before  he  can  be 
said  to  be  qualified  to  vote.  By  the  interposition  of 
the  challenge,  it  becomes  incumbent  upon  him  to  per- 
form this  prerequisite,  to  entitle  himself  to  vote.  But 
he  cannot  take  this  oath  and  i)erform  this  prerequisite 
without  the  judge  shall  furnish  him  an  opportunity  so 
to  do.  Therefore  tlie  law  of  the  State  makes  it  a  duty 
of  the  judges,  or  one  of  them,  to  tender  and  administer 
the  oath  to  him.  Then  comes  the  law  of  Congress  and 
makes  it  the  duty  of  the  judges  to  give  all  citizens, 
"  without  distinction  of  race,  color,  or  previous  con- 
dition of  servitude,"  the  same  and  equal  opportunities 
to  perform  this  prerequisite — to  take  this  oath — and 
thereby  became  qualified  to  vote.  It  follows,  that  a  re- 
fusal or  omission  to  furnish  the  equal  opportunity  to 
any  person  seeking  to  vote,  on  account  of  either  race, 
color,  or  previous  condition  of  servitude,  is  a  violation 
of  the  act. 

As  to  the  first  ground  of  the  demurrer,  I  think  it 
well  taken.  The  complainant  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

The  act  of  Congress  upon  which   this   action  is 
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brought,  provides  for  enforcing  the  amendment  to  the 
Constitution  which  declares  :  / 

"Art.  15.  Sec.  1.  The  right  of  the  citizens  of  the 
United  States  to  vote  shall  not  be  denied  or  abridged 
by  the  United  States  or  by  any  State,  on  account  of 
race,  color,  or  previous  condition  of  servitude.'' 

*^  Sec.  2.  Congress  shall  have  power  to  enforce  this 
article  by  appropriate  legislation." 

The  act  also  regulates  the  elections  of  representa- 
tives in  pursuance  of  section  4  of  article  1  of  the  Con- 
stitution, which  declares : 

"The  times,  places,  and  manner  of  holding  elections 
for  senators  and  representatives  shall  be  prescribed  in 
each  State  by  the  legislature  thereof ;  but  the  Congress 
may  at  any  time,  by  law,  make  or  alter  such  regula- 
tions, except  as  to  the  place  of  choosing  senators." 

Sections  2,  8,  and  4  of  the  act,  which  relate  to  the 
enforcement  of  the  amendment  to  the  constitution,  give 
penalties,  to  be  recovered  by  civil  action,  against  per- 
sons who  violate  them,  but  violations  of  that  portion  of 
the  act  regulating  the  election  of  representatives  in 
Congress,  are  only  punishable  by  indictment  or  in- 
formation. 

In  considering  the  suflSciency  of  the  complaint, 
therefore,  in  this  action,  ^o  special  significance  can  be 
given  to  the  fact  that  the  plaintiff  offered  to  vote  for  a 
candidate  for  representative  in  Congress. 

By  the  XlVth  amendment  to  the  Constitution,  it  is 
declared  that: — "Art.  XIV.  Sec.  1.  All  persons  bom  or 
naturalized  in  the  United  States,  and  subject  to  the  ju- 
risdiction thereof,  are  citizens  of  the  United  States,  and 

of  the  State  wherein  they  reside." This  clause 

of  this  amendment  declares  who  are  citizens  of  the  Uni- 
ted States,  and  of  the  several  States  respectively.  The 
XVth  amendment,  above  quoted,  declares  in  effect  that 
citizens  of  the  United  States  and  of  the  several  States 
shall  vote  in  their  respective  States  at  all  elections  by 
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the  people,  without  distinction  on  account  of  race, 
color,  or  previous  condition  of  servitude.  But  the 
amendment  does  not  take  away  the  power  of  the  sev- 
eral States  to  deny  the  right  of  citizens  of  the  United 
States  to  vote  on  any  other  account  than  those  men- 
tioned therein.  For  instance,  notwithstanding  the 
amendment,  any  State  may  deny  the  right  of  suffhige 
to  citizens  of  the  United  States  on  account  of  age,  sex, 
place  of  birth,  vocation,  want  of  property  or  intelli- 
gence, neglect  of  civic  duties,  crime,  &c.  The  power 
of  Congress  in  the  premises  is  limited  to  the  scope  and 
object  of  the  amendment.  It  can  only  legislate  to  en- 
force the  amendment,  that  is,  to  secure  the  right  to  cit- 
izens of  the  United  States  to  vote  in  the  several  States 
where  they  reside,  without  distinction  of  race,  color,  or 
previous  condition  of  servitude.  And  this  appears  to 
be  the  intention  of  the  act,  so  far  as  it  relates  to  the  en- 
forcement of  the  amendment. 

Section  1  declares,  in  effect,  that  all  citizens  of  the 
United  States,  being  otherwise  qualified  by  law,  shall 
be  allowed  to  vote  at  all  elections  by  the  people  in  any 
State,  district,  &c.,  without  distinction  of  race,  color, 
or  previous  condition  of  servitude. 

True,  the  language  of  sections  4  and  6,  particularly 
the  former,  if  taken  literally,  would  apply  to  acts  and 
proceedings  intended  to  prevent  citizens  of  the  United 
States  from  voting,  whether  the  same  were  done  or 
carried  on  on  account  of  the  race,  color,  or  previous 
condition  of  servitude  of  the  citizens  in  question  or  not. 
But  they  ought  to  be  construed  so  as  to  harmonize  with 
the  unambiguous  sections  which  precede  them,  and 
must,  in  any  view  of  the  matter,  be  construed  so  as  to 
have  effect  only  within  the  limits  of  the  power  con- 
ferred by  the  amendment  on  Congress  over  the  subject. 

Upon  this  construction  of  the  act,  to  maintain  this 
action  I  think  it  wQuld  be  necessary  to  prove  on  the 
trial: — 


128  District  of  Oregon. 

McKay  v.  Campbell 

I.  That  the  plaintiff  was  a  citizen  of  the  United 
States,  and  otherwise  qualified  to  vote  at  the  time  and 
place  mentioned  in  the  complaint. 

n.  That  the  defendant  refused  or  knowingly  omitted 
to  furnish  the  plaintiff  an  opportunity  to  become  quali- 
fied to  vote,  as  by  refusing  or  knowingly  omitting  to 
swear  the  plaintiff  to  his  qualifications  as  an  elector, 
when  the  law  of  the  State  made  it  his  duty  so  to  do, 
and  that  such  refusal  or  omission  was  on  account  of  the 
race,  color,  or  previous  condition  of  servitude  of  the 
plaintiff. 

If  it  be  necessary  to  prove  these  facts  to  maintain 
this  action,  they  ought  to  be  alleged  in  the  complaint. 
Now  the  complaint  is  silent  as  to  the  reason  of  the  defen- 
dant's  refusal  or  omission  to  swear  the  plaintiff  as  to 
his  qualifications  as  an  elector.  It  may  have  been  for 
some  other  reason  than  on  account  of  his  race,  color, 
or  previous  condition  of  servitude,  and  then  the  plain- 
tiff's remedy,  if  any,  would  be  found  under  the  State 
law  and  in  the  State  tribunals.  I  know  it  may  be  said 
with  much  probability,  that  disingenuous  judges  of 
election  who  are  violently  adverse  to  and  prejudiced 
against  the  amendment  and  the  act,  may  refuse  or  omit 
to  allow  a  citizen  to  qualify  himself  to  vote,  ostensibly 
for  some  reason  not  within  the  purview  of  the  act,  but 
really  and  in  fact  on  account  of  his  race,  color,  or  pre- 
vious condition  of  servitude.  But  this  is  a  question  of 
fact,  and  if  the  evidence  is  sufficient,  the  jury  will  be 
bound  to  disregard  the  pretenses  of  the  defendant,  and 
find  according  to  what  appears  to  have  been  the  fact. 
Besides,  to  prevent  a  failure  of  justice  on  this  account, 
it  may  be  necessary  and  proper  to  hold,  in  this  class  of 
cases  as  in  many  others,  that  slight  proof  on  the  part 
of  the  plaintiff  as  to  the  reason  of  the  defendant's  re- 
fusal or  omission,  is  sufficient  to  throw  the  burden  of 
proof  in  this  respect  upon  the  latter. 

The  demurrer  must  be  sustained. 
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UNITED  STATES  v,  THE  ATHENS  ARMORY. 

District  Court;  NortTiern  District  of  Georgia^  March 

T.,  1868. 

Statutory  CdNSTRucTioN. — Confiscation. 

Eren  in  determining  the  construction  of  a  statute  authorizing  a  con- 
fiscation of  property  for  an  offense  hy  its  owner,  words  are  not  to  he 
confined  to  a  strict  technical  sense,  when  so  doing  will  clearly  defeat 
the  evident  intent  of  the  statute. 

Thus,  the  employment  of  the  phrase  "  prize  and  capture,'*  in  the  act  of 
August  6,  13G1, 12  Stftt,  at  L.  319, — declaring  private  property  used 
in  promoting  insurrection  to  he  "  lawful  subject  of  prize  and  cap- 
ture,"— does  not  limit  the  operation  of  the  act  to  property  taken  at 
sea.  Property  found  on  shore,  or  even  land  itself,  may  be  con- 
demned under  the  act. 

Id  prosecuting  an  information  to  enforce  a  seizure,  under  the  act  of 
August  6,  1861,  issues  of  fact  should  be  submitted  for  trial  by  a  jury, 
according  to  the  course  of  the  common  law.  The  act  does  not  con- 
template the  determination  of  the  facts  by  the  judge,  as  in  causes 
of  admiralty  jurisdiction. 

An  unqualified  pardon,  granted  to  the  owner  prior  to  the  seizure  of 
property,  or  the  institution  of  any  proceedings  to  condemn  it,  un- 
der the  acts  authorizing  confiscation  of  property  used  to  promote 
the  rebellion  of  1861~'65,  is  a  bar  to  a  judgment  of  condemnation. 

Trial  of  an  information. 

At  March  term,  1867,  of  this  court,  the  district-at- 
torney, in  behalf  of  the  United  States,  filed  an  informa- 
tion against  certain  property,  real  and  personal,  partic- 
nlarly  described  in  the  pleadings,  and  consisting  of  a 
tract  of  land  near  Athens,  Georgia,  with  the  buildings 
and  improvements  thereon,  together  with  a  great  vari- 
ety of  articles,  chiefly  machinery,  implements,  and  ma- 
terial for  the  fabrication  of  arms,  some  of  the  material 
II— 9 
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being  nn wrought,  and  some  of  it  advanced  more  or  less 
towards  completion  as  weapons  of  war.  The  property, 
of  every  kind,  was  of  the  value  of  one  hundred  and  fifty 
thousand  dollars ;  and  it  came  to  the  custody  of  the 
marshal  under  a  warrant  of  seizure  issued  on  Novem- 
ber 22,  1866,  by  the  district-attorney. 

The  information  treated  the  property  as  having  be- 
longed, prior  to  the  occurrence  of  the  alleged  causes  of 
forfeiture,  to  Ferdinand  W.-  C.  Cook  and  Francis  L. 
Cook,  copartners,  using  the  name  of  Cook  Brothers, 
and  prays,  on  three  grounds,  for  its  condemnation  un* 
der  an  act  of  Congress  approved  August  6,  1861,  and, 
on  an  additional  ground,  for  its  condemnation  under 
an  act  approved  July  17,  1862.  The  provisions  of 
these  acts  were,  in  part,  recited  ;  and  it  was  averred  that 
the  proclamations  of  the  president  therein  contem- 
plated were  issued  and  published. 

The  grounds  of  forfeiture  alleged  under  the  act  of 
August  6, 1861,  were  the  following : 

1.  That  after  the  passage  of  said  act,  and  after  the 
publication  of  the  president' s  proclamation  in  pursu- 
ance thereof,  and  during  the  late  rebelion.  Cook 
Brothers,  for  one  hundred  and  fifty  thousand  dollars, 
sold  and  conveyed  the  property  to  the  so-caUed  govern- 
ment of  the  Confederate  States,  knowingly,  with  intent 
that  the  same  should  be  used  and  employed  in  aiding, 
abetting,  and  promoting  the  rebellion. 

2.  That  Cook  Brothers,  having  on  April  1,  ]  862, 
entered  into  a  contract  with  the  so-called  Confederate 
States  for  the  mamufacture  of  thirty  thousand  rifles, 
did,  on  July  14,  thereafter,  to  secure  the  sum  of  one 
hundred  and  fifty  thousand  dollars,  paid  in  advance 
on  said  contract,  make  a  deed  of  trust  or  mortgage  to 
the  said  so-called  Confederate  States,  covering  the 
property  now  libeled ;  that  the  said  Cook  Brothers 
used  and  employed  said  property  in  aiding  the  rebel: 
lion,  and  especially  in  manufacturing  said  rifles,  and 
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that  said  deed  of  trust  or  mortgage  was  executed  by 
them,  knowingly,  .with  intent  to  aid  the  rebellion, 
or  to  suffer  the  property  to  be  used  by  others  in  aid- 
ing it. 

3.  That  during  the  rebellion,  and  after  the  act  of 
Congress  and  the  president's  proclamation,  as  afore- 
said, the  property  was  mortgaged  by  Cook  Brothers  to 
the  so-called  Confederate  States,  knowingly,  with  intent 
to  employ  the  same,  or  suffer  it  to  be  employed,  in  aid- 
ing the  rebellion ;  and  that  the  said  so-called  Confed- 
erate States,  in  consideration  of  such  mortgage,  paid 
them  one  hundred  and  fifty  thousand  dollars,  which 
they  received  with  intent  that  it,  too,  should  be  used 
in  aiding  the  rebellion,  or  by  i)ersonB  engaged  in  the 
rebellion. 

The  ground  of  forfeiture  alleged  under  the  act  of 
July  17, 1862,  was  as  follows  : 

4.  That  Cook  Brothers  did  not,  within  pixty.  days 
after  the  publication  of  the  president' s  proclamation 
conveying  the  warning  provided  for  by  said  act,  cease 
to  aid,  countenance,  and  abet  the  rebellion,  and  return  to 
their  allegiance  to  the  United  States,  but  that  they  con- 
tracted to  manufacture,  and  did  manufacture  upon  the 
land  and  with  the  machinery  and  implements  described 
in  this  information,  a  Jarge  number  of  rifles  for  the  so- 
called  Confederate  States,  receiving,  to  that  end  and  for 
that  purpose,  certain  advances  and  sums  of  money, 
and  id  sell  and  deliver  said  rifles  to  the  so-called  Con- 
federate States  in  accordance  with  the  contracts,  mort- 
gages, deeds  of  trust,  and  conveyances  before  men- 
tioned, "  with  the  intent  and  purpose  aforesaid." 

After  the  filing  of  the  information,  Francis  L.  Cook,  as 
survivor  of  Cook  Brothers,  his  copartner,  Ferdinand 
W.  C.  Cook,  having  departed  this  life  on  December  11, 
1864,  appeared  and  interposed  a  claim  to  said  property, 
asserting  thereby  his  right  to  the  same.  He  answered 
both  the  information  itself  and  sundry  special  inter- 
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rogatories  propounded  to  him  by  the  district-attorney. 
Prom  these  answers,  which  were  uncontradicted,  it  ap- 
peared that  Cook  Brothers  were  workers  in  iron,  and 
from  the  year  1864  to  April,  1862,  had  their  establish- 
ment in  New  Orleans,  I^.  It  was  there  that,  on  April 
1^  1862,  they  entered  into  the  contract  set  forth  in  the 
information,  with  the  so-called  Confederate  States,  for 
the  manufacture  of  thirty  thousand  rifles.  Prom  New 
Orleans  they  removed  to  Selma,  Alabama,  where  they 
remained  for  a  short  time,  and  where  the  deed  of  trust 
referred  to  in  the  information  was  executed  by  them, 
not,  however,  directly  to  the  so-called  Confederate 
States,  but  to  a  disinterested  individual  as  trustee,  and 
not  a'flfecting  the  whole  of  the  property  embraced  in  the 
information,  but  only  a  part  of  the  machinery  and  im- 
plements. It  was  made  to  operate  as  a  mortgage,  and 
as  such,  to  secure  the  said  so-called  Confederate  States 
for  an  advance  of  one  hundred  and  fifty  thousand  dol- 
lars in  so-called  Confederate  currency. 

Prom  Selma  they  removed  to  Athens,  Ga.  They 
there,  in  August  and  December,  1862,  and  January, 
1863,  by  different  deeds  and  in  several  parcels,  ac- 
quired title  to  the  land  proceeded  against  by  this  in- 
formation, some  of  which  was  paid  for  out  of  the  above 
mentioned  advance ;  and  said  advance  was  further  se- 
cured by  a  mortgage  upon  the  whole  property,  real 
and  personal,  executed  in  Georgia  by  Cook  Brothers 
to  the  so-called  Confederate  States,  on  October  7,  1862. 
A  similar  mortgage,  to  secure  another  advance  of  one 
hundred  thousand  dollars  in  like  currency,  was  exe- 
cuted in  Georgia,  on  January  6,  18o4. 

The  buildings  upon  the  land,  except  a  mill,  were 
erected  by  Cook  Brothers,  in  the  years  1862  and  1863, 
and  cost  three  hundred  thousand  dollars  in  Confeder- 
ate currency.  They  were  paid  for  in  part  out  of  the 
advances  already  mentioned,  and  in  part  with  funds 
derived' from  other  sources.    They  were  made  and  used 
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chiefly,  though  not  exclusively,  for  the  manufacture 
of  arms. 

At  least  two-thirds  of  the  machinery,  tools,  &c.,  in 
the  establishment,  were  on  hand  in  and  prior  to  the 
year  1861.  Additions  costing  about  seventy-seven  thou- 
sand dollars  in  Qpnfederate  currency,  were  made  there- 
to in  the  three  following  years,  and,  like  the  land  and 
buildings,  were  paid  for  in  part  out  of  the  advances  of 
currency  made  by  the  so-called  Confederate  States. 

Upon  the  premises,  and  with  the  machinery  and  im- 
plements covered  by  this  information,  the  manufacture 
of  arms  was  carried  on  by  Cook  Brothers,  both  mem- 
bers of  the  firm  knowing  of  the  same,  and  consenting 
thereto.  They  delivered,  at  Athens,  to  the  government 
of  the  so-called  Confederate  States,  between  three  thou- 
sand eight  hundred  and  four  thousand  rifles,  believing 
that  the  same  were  to  be  employed  in  the  war  then  go- 
ing on  against  the  United  States  ^  and  the  Confederate 
currency  received  by  them  in  the  years  1862,  1863,  and 
1864,  from  said  pretended  government,  amounted  to 
over  six  hundred  thousand  dollars.  This  was  for  xifles, 
horse-shoes,  repairing  old  guns,  &c.,  &c.,  with  an  ad- 
mitted balance  in  favor  of  said  government,  at  the  time 
of  its  overthrow,  of  sixty-nine  thousand  one  hundred 
and  four  dollars,  in  saLid  currency. 

Coupled  with  the  foregoing  facts,  the  claimant' s  an- 
swer contained  a  formal  denial  of  the  motives,  purposes, 
and  intent  charged  in  the  information,  and  averred,  on 
the  contrary,  that  all  these  things  happened  in  the 
course  of  business  transactions— Cook  Brothers  being 
engaged  simply  in  their  ordinary  vocation,  and  actu- 
ated solely  by  the  desire  of  gain  and  the  hope  of  le- 
gitimate profit. 

The  claimant,  also,  in  bar  of  the  information,  pleaded 
the  pardon  of  the  president,  bearing  date  December 
11,  1865.  He  exhibited  said  pardon  with  proof  that 
he  accepted  it  on  the  day  after  its  date,  and  of  his 
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having  taken  the  oath  of  amnesty  on  the  29th  of  No- 
vember precedmg. 

S.  8.  MtcJij  United  States  Attorney,  for  the  gov- 
ernment. 

W.  Dougherty  and  William  B.  Sully  for  claimant. 

Erskine,  J. — ^This  is  a  proceeding  in  rem,  instituted 
in  this  court  at  the  March  term,  1867,  by  the  district- 
attorney,  *'  who  prosecutes  for  the  United  States  and 
an  informant,''  to  confiscate  and  condemn  certain  real 
and  personal  property,  situate  in  Clark  county,  in  this 
district,  and  known  as  the  "Athens  Armory."  The 
information  contains  four  counts :  three  are  founded 
on  the  act  entitled  "An  Act  to  confiscate  property 
used  for  insurrectionary  purposes,"  approved  August 
6,  1861,  12  Stat,  at  fj.  319 ;  and  the  fourth,  on  the 
act  entitled  "An  Act  to  suppress  insurrection,  to  pun- 
ish treason  and  rebellion,  to  seize  and  confiscate  the 
property  of  rebels,  and  for  other  purposes,"  approved 
July  17,  1862,  Id.  689. 

Section  1  of  the  act  of  August  6, 1861,  is  as  follows : 
"If  during  the  present  or  any  future  insurrection 
against  the  government  of  the  United  States,  after  the 
president  of  the  United  States  shall  have  declared,  by 
proclamation,  that  the  laws  of  the  United  States  are 
opposed,  and  the  execution  thereof  obstructed,  by 
combinations  too  powerful  to  be  suppressed  by  the  or- 
dinary course  of  judicial  proceedings,  or  by  the  power 
vested  in  the  marshals  by  law,  any  person  or  persons, 
his,  her,  or  their  agent,  attorney,  or  employee,  shall 
purchase  or  acquire,  sell  or  give  any  property  of  what- 
soever kind  or  description,  with  intent  to  use  or  em- 
ploy the  same,  or  suffer  the  same  to  be  used  or  em- 
ployed, in  aiding,  abetting,  or  promoting  such  insur- 
rection or  resistance  to  the  laws,  or  any  person  or  per- 
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sons  engaged  therein  ;  or  if  any  person  or  persons,  be- 
ing the  owner  or  owners  of  any  such  property,  shall 
knowingly  use  or  employ,  or  consent  to  the  use  or  em- 
ployment of  the  same  as  aforesaid,  all  such  property 
is  hereby  declared  to  be  lawful  subject  of  prize  and 
capture  wherever  found  ;  and  it  shall  be  the  duty  of  the 
president  of  the  United  States  to  cause  the  same  to  be 
seized,  confiscated,  and  condemned. 

* '  Sec.  2.  Such  prizes  and  capture  shall  be  condemned 
in  the  district  or  circuit  court  having  jurisdiction  of 
the  amount,  or  in  admiralty  in  any  district  in  which 
the  same  may  be  seized,  or  into  which  they  may  be 
taken  and  proceedings  first  instituted." 

During  the  discussion  of  this  case,  various  and  very 
opposite  views  were  presented  by  counsel,  as  to  the 
sense  in  which  the  words  '*" prize  "  and  ''  capture,"  and 
the  phrase  **  prizes  and  capture,"  as  used  in  this  act, 
are  to  be  understood.  But,  I  apprehend,  that  on  a 
careful  reading  of  the  whole  statute,  the  question  will 
not  prove  difficult  of  solution.  For,  whether  these 
naval  and  military  terms — here  evidently  intended  to 
include,  not  only  seizures  of  property  water-borne,  but 
seizures  of  land,  and  of  property  found  on  land — were 
incautiously  introduced  into  the  statute,  is  not  a  mat- 
ter for  critical  examination.  No  one  can  read  this  law, 
without  learning  from  its  entire  i)erusal,  that  it  was  the 
controlling  purpose  of  Congress,  in  enacting  it,  to  make 
it  one  of  the  means  to  suppress  the  rebellion.  There- 
fore, it  is  obvious,  that  it  could  not  have  been  in  the 
mind  of  Congress  to  confine  these  word^  or  terms  to 
their  technical  meaning  exclusively ;  for  ' '  prize  means 
maritime  captures  only — ^ships,  and  cargoes  taken  by 
ships."    2  Dods.  446. 

Statutes  must  not  be  so  construed  as  to  produce  a 
result  different  from  what  was  intended  by  the  law- 
giver. Limit  the  term  "prize"  or  "capture,"  as  here 
employed,  to  a  strict  technical  import,  and  the  statute 
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fails  of  its  object,  and  becomes  an  absurdity ;  for,  in 
many  instances,  cases  have  arisen  fairly  embraced 
within  its  purview,  wherein  the  intention  of  the  legisla- 
ture would  be  defeated,  if  these  terms  were  restricted 
to  their  narrow  sense.  This  act  was  passed  to  confis- 
cate property — ^'  any  property  of  whatsoever  kind  or 
description  " — ^used  or  employed  (after  warning  by  pro- 
clamation), in  aid  of  the  rebellion ;  whether  the  con- 
taminated property  be  found  afloat,  or  on  shore,  or  even 
if  it  be  land  itself. 

A  brief  synopsis  of  such  portions  of  the  act  of  July 
17,  1862,  as  were  invoked  in  argument,  may  be  given  : 
Section  6  declares,  that  "To  insure  the  speedy  ter- 
mination of  the  present  rebellion,  it  shall  be  the  duty 
of  the  president  of  the  United  States  to  cause  the  seiz- 
ure of  all  the  estate,  property,"  &c.,  of  the.  persons 
therein  named,  and  to  apply  and  use  the  same,  and  the 
proceeds  thereof,  for  the  support  of  the  army. 

The  next  section  provides  for  the  seizure  of  all  the 
estate,  &c.,  as  in  the  preceeding  one,  of  persons  "  other 
than  those  named  as  aforesaid,"  who  being  engaged  in 
armed  rebellion,  or  aiding  or  abetting  the  same,  shall 
not,  within  sixty  days  after  public  warning  and  procla- 
mation, cease  to  aid,  countenance,  and  abet  such  rebell- 
ion, and  return  to  their  allegiance. 

The  seventh  declares  that  ''to  secure  the  condemina- 
tion  and  sale  of  any  such  property,  affer  the  same 
shall  have  been  seized,"  proceedings  in  rem^  in  the 
name  of  the  United  States,  shall  be  instituted  in  any  dis- 
trict court  thei^eof ,  in  which  the  property  or  any  part 
of  it  may  be  found,  or  into  which  the  same,  if  mov- 
able, may  first  be  brought,  and  the  proceedings  "shall 
conform,  as  nearly  as  may  be,  to  proceedings  in  admi- 
ralty or  revenue  cases ;"  and  if  said  property,  whether 
real  or  personal,  shall  be  found  to  have  belonged  to  a 
person  engaged  in  rebelUon,  or  who  has  given  aid  and 
comfort  thereto,  "the  same  shall  be  condemed  as  ene- 
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mies'  property,  and  become  the  property  of  the  United 
States,"  &c. 

This  act  also  makes  all  sales,  transfers,  and  convey- 
ances of  any  such  property  null  and  void ;  '  *  and  it 
shall  be  a  sufficient  bar  to  any  suit  brought  by  such 
person  for  the  possession  or  the  use  of  such  property, 
or  any  of  it,  to  allege  and  prove  that  he  is  one  of  the 
persons  described,"  in  the  fifth  or  sixth  section. 

The  capture,  or — ^more  accurately — ^the  seizure  be- 
fore the  court,  consists  of  realty,  and  of  personalty 
found  on  land.  A  capture,  in  technical  language,  is  a 
taking  by  military  power ;  a  seizure,  a  taking  by  civil 
authority ;  and  it  is  upon  the  latter  mode  of  gaining 
possession*  that  the  district-attorney  has  counted  in  the 
information. 

These  statutes,  being  laws  to  work  forfeitures,  or 
confiscations  of  property,  are  within  that  class  which 
require  a  close  construction.  But  notwithstanding  the 
rule,  that  in  statutes  of  this  kind,  the  intention  is  to  be 
attained  by  strict  interpretation,  it  is  nevertheless  the 
duty  of  the  judge  to  give  full  expression  to  the  legisla- 
tive will, — '*to  ascertain  which  will,"  says  Bishop  (1 
Orim.  L&w,  §  231)  "is  the  great  end  of  all  interpreta- 
tion." United  States  v.  Eighty-four  boxes  Sugar, 
7  Pet.  453 ;  The  Enterprise,  1  Paine,  32 ;  United 
States  V,  Wigglesworth,  2  Storp,  369 ;  Taylor  v.  United 
States,  3  Bow.  197 ;  Attomey-Gteneral  v.  Radlbff,  10 
JExch.  84. 

Both  acts  are  simply  municipal  laws ;  consequently, 
the  government  cannot  demand,  nor  the  claimant  op- 
pose, the  confiscation  of  any  of  th6  property  covered 
by  the  information,  by  force  of  the  law  of  nations ;  each 
must  rely  for  success  on  the  statutes  alone.  In  the 
source  from  whence  they  spring,  and  in  their  effect,  as 
real  or  personal  statutes,  they  differ  essentially  from 
those  laws  which  regulate  the  intercourse  of  independ- 
ent or  foreign  nations. 
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Tlie  district-attorney,  in  replying  to  the  question 
made  by  the  counsel  for  the  claimant  as  to  the  proper 
mode  of  procedure  and  trial  to  be  adopted  in  the  adju- 
dication in  this  case,  said  :  "  The  proceedings  for  con- 
demnation, under  the  act  of  August  6,  1861,  of  such 
*  prize  and  capture,'  should  conform  to  proceedings  in 
admiralty  causes ;  and  such,"  continued  the  counsel, 
*'has  been  the  construction  placed  upon  the  act  by  the 
United  States  court  of  Alabama,  in  similar  cases." 

I  have  not  been  favored  with  the  perusal  of  any 
ruling  of  the  federal  courts  for  Alabama,  on  this  ques- 
tion. This  I  regret.  But  after  a  careful  resolving  of 
the  statute  itseK,  I  am  constrained  to  entertain  the 
opinion,  that  neither  in  its  words  nor  in  its  essence  does 
it  warrant  the  conclusion,  that  in  seizures  of  land,  or 
of  property  seized  on  land,  tlie  proceedings  for  condem- 
nation should  conform  to  proceedings  in  admiralty, 
further  than  what  may  be  necessary,  in  a  suit  in  rem, 
to  initiate  the  cause  and  shape  it  for  trial. 

The  principles  governing  the  district  courts  of  the 
United  States  in  the  determination  of  seizures  of  this 
kind  are  in  accordance  with  the  common  law,  and  the 
trial  has,  hitherto,  been  in  pursuance  of  the  manner  of 
the  English  exchequer  on  informations  in  rem^  where 
the  decision  of  issues  of  fact  devolve  on  a  jury.  This 
court  cannot  undertake  to  say  that  the  national  legisla- 
ture, in  passing  this  statute,  contemplated  the  expan- 
sion of  the  jurisdiction  of  the  admiralty,  so  far  beyond 
what  was  understood  and  intended  by  it  at  the  time  of 
the  formation  of  the  Constitution,  as  to  withdraw  from 
the  suitor,  in  a  seizure  like  this,  the  right  of  a  trial  by 
jury,  and  to  transfer  the  determination  of  the  cause  to 
the  breast  of  a  single  judge. 

United  States  v.  The  Betsey,  4  Oranck^  443 ;  Six 
hundred  and  fifty-one  chests  of  Tea  v.  United  States, 
1  PainCy  499;  United  States  v.  Fourteen  Packages, 
Gilp.  235 ;  The  Sarah,  8  Wheat.  391. 
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Section  9,  chap.  20  of  the  judiciary  act  conferred, 
inter  alia^  on  the  district  courts,  exclusive  original  cog- 
nizance of  all  civil  causes  of  admiralty  and  maritime 
jurisdiction,  and  of  all  seizures  on  land  and  on  water, 
and  of  all  suits  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  United  States,  "  saving  to  suitors, 
in  aU  cases,  the  right  to  a  common  law  remedy,  where 
the  common  law  is  competent  to  give  it."  And  Mr. 
Justice  Field,  in  delivering  the  opinion  of  the  supreme 
court  of  the  United  States,  in  the  case  of  The  Moses 
Taylor,  4  Wall.  411,  gave  the  following  comprehensive 
.  exposition  of  this  reservation  :  '*  It  is  not  a  remedy  in 
the  common  law  courts,  which  is  saved,  but  a  common 
law  remedy.  A  .proceeding  in  rem^  as  used  in  the  ad- 
miralty courts,  is  not  a  remedy  aflforded  by  the  com- 
mon law ;  it  is  a  proceeding  under  the  civil  law.  When 
used  in  the  common  law  courts,  it  is  given  by 
statute." 

The  judiciary  act  confined  the  original  cognizance 
of  suits  for  penalties  and  forfeitures  to  the  district 
courts  exclusively.  But  the  act  of  August  declares, 
that  property  used  or  employed  for  insurrectionary 
purposes  shall  be  '*  lawful  subject  of  prize  and  capture 
wherever  found,"  arid  that  ''such  prizes  and  capture 
shall  be  condemned  in  the  district  or  circuit  court  hav- 
ing jurisdiction  of  the  amounjb ;"  thus  bestowing  upon 
the  latter  court  concurrent  original  cognizance  with 
the  district  court,  when  the  amount  is  sufficient.  And 
if  the  district  court  for  this  district  proceed  by  virtue 
of  the  circuit  court  powers  bestowed  on  it  by  act  of 
August  11,  1848,  the  course  of  proceeding  and  trial 
must,  on  principle,  be  the  same  as  in  the  district  court 
proper. 

I  would  here  remark  that  if  the  views  which  I  have 
expressed  on  the  act  of  August  are  erroneous  ; — i1^  un- 
der this  statute,  the  procedure  and  trial  in  seizures  like 
this,  instead  of  being  in  pursuance  of  the  rules  of  the 
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common  law,  should  be  in  conformity  to  those  of  the 
admiralty  or  civil  law ; — ^then  a  peculiar  anomalous  ju- 
risdictional diversity  arises,  and  opposite  modes  of  trial 
follow ;  the  first  three  counts  in  the  information  would 
be  decided  by  the  judge  alone,  and  the  fourth  by  a 

During  the  discussion  of  some  of  the  foregoing  ques- 
tions, the  court  intimated  that  the  trial  for  the  condem- 
nation of  this  property  must  be  according  to  the  course 
of  the  common  law.  The  counsel  then  agreed  to  dis- 
pense with  the  intervention  of  a  jury,  under  section  4 
of  the  act  of  March  3,  1865,  18  Slat,  at  L.  501,  for  the 
purpose  of  casting  the  trial  of  the  issues  of  fact  upon 
the  court ;  and  to  eflPect  this,  they  filed  a  stipulation 
with  the  clerk,  as  required  by  that  section  of  the  act. 

But  to  impose  the  trial  and  determination  of  issues 
of  fact  on  the  court,  two  things  are  necessary :  1.  It 
must  be  a  civil  case.  2.  It  must  be  pending  in  a  circuit 
court.  Under  the  act  of  August,  as  remarked,  the 
proceedings,  without  regard  to  amount,  may  be  insti- 
tuted in  the  district  court,  and,  concurrently  with  it, 
in  the  circuit  court,  when  the  amount  is  sufficient  to 
give  the  latter  jurisdiction;  while  all  proceedings 
under  the  act  of  July  must  be  brought  in  the  district 
court. 

This  is,  as  already  observed,  a  proceeding  in  rem  } 
an  information  filed  by  the  district-attorney,  ex-officiOj  * 
who  prosecutes  for  the  United  States  and  an  informer, 
to  enforce  the  condemnation  of  realty,  and  of  person- 
alty seized  on  land.  The  act  of  August  provides  that 
the  attorney-general,  or  district  attorney,  "  may  insti- 
tute proceedings  of  condemnation ;"  but  the  name  or 
the  nature  of  the  remedy  to  be  adopted  in  eflTectuating 
the  condemnation  is  not  given ;  and,  therefore,  what 
is  a  proper  remedy  can  be  inferred  only  from  the  spirit 
of  the  statute  and  its  evident  object. 

The  act  of  July,  however  (to  which  informers  are  un- 
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known);  is  more  definite.  It  declares  that,  "  to  secure 
the  condemnation  and  sale  of  any  such  property,  after 
the  same  shall  have  been  seized,  so  that  it  may  be 
made  available  for  the  purposes  aforesaid,  proceedings 
in  rem  shall  be  instituted  in  the  name  of  the  United 
States  in  any  district  thereof,"  &c.  ;  "which  proceed- 
ings shall  conform  as  nearly  as  may  be  to  the  proceed- 
ings in  admiralty  or  revenue  cases." 

For  the  government,  it  was  said  that  these  statutes  are 
remedial  laws,  and  clearly  distinguishable  from  penal 
or  criminal  statutes.  Whereas,  on  the  part  ^of  the 
claimant,  it  was  insisted  that  they  are  criminal  laws, 
and  that  the  confiscation  inflicted  by  them  is  a  punish- 
ment for  crime ;  and  farther,  that  an  information  in 
rem  is  not  a  suitable  remedy  by  which  to  invoke  a 
judgment  of  confiscation. 

Whether  these  statutes  are  remedial  laws,  as  qon- 
tra -distinguished  from  penal  or  criminal  enactments, 
is  an  intricate  and  perplexing  question— inwrapped  in 
doubt,  and  difficult  to  determine  so  as  to  satisfy  the  ju- 
dicial mind.  They  are  of  ^a  nature  peculiar  to  them- 
selves, and  cannot,  I  think,  be  assigned  to  any  particu- 
lar department  of  jurisprudence. 

By  the  district-attorney  these  acts  were  likened  also 
to  revenue  laws.  The  argument  failed  to  convince. 
Mr.  Justice  Grxer,  in  pronouncing  the  decision  of  the 
court  in  Francis  r?.  United  States,  5  Wall.  338,  remarked 
that  the  act  of  August  6,  1861,  *  4s  not  an  act  for  the 
collection  of  revenue."  What  was  there  said  wUl  ap- 
ply with  still  greater  force  to  the  act  of  July  17,  1862. 

Counsel  for  the  claimant  contended  that  confisca- 
tions under  these  statutes  are  in  no  manner  different 
from  forfeitures  of  enemy  property  in  times  of  war  ;  and 
that  the  law  of  nations  is  the  touchstone  for  construing 
them.  To  this  argument  the  Prize  Cases,  2  Blacky  635, 
would  seem  to  furnish  an  answer. 

In  ulterior  consequences,  these  statutes  appear  to 
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me  to  resemble,  those  laws  enacted  by  some  of  the  States 
during  the  war  of  independence,  by  which  the  estates 
of  persons  absenting  themselves  from  the  country, 
lapsed,  or  escheated,  or  were  otherwise  forfeited  to  the 
people.  Gilbert  v.  Bell,  15  Mass.  44 ;  Borland  v.  Dean, 
4  Mas.  174, 

After  the  careful  perusal  of  the  acts  of  August  and 
July,  I  am  inclined  to  be  of  the  opinion,  that  there  are 
some  portions  of  each  which  may  be  found  to  possess 
a  nearer  aflSnity  to  criminal  law,  than  to  remedial  juris- 
prudence. But  the  question  will  receive  no  discussion, 
as  a  decision  upon  it  is  not  essential.  If,  however,  it 
were  necessary  to  decide  it,  some  aid  might  be  gath- 
ered from  the  case  of  Fisher  v.  McGirr,  1  Oraj/y  1. 

.  Under  the  act  of  August,  the  offense  stamps  itself 
primarily  on  the  property, — ^that  is  the  offender ;  and  its 
forfeiture  is  the  consequence  of  the  act  of  the  owner  in 
knowingly  using  it,  or  consenting  to  its  employment 
for  illegal  purposes.  His  transgression — ^in  acquiring 
or  disposing  of  property  with  intent  to  use  or  employ 
it,  or  to  suffer  it  to  be  used  or  employed,,  in  aiding, 
abetting,  or  promoting  rebellion ;  or,  being  the  owner 
of  property,  knowingly  using  or  employing  or  con- 
senting to  the  use  and  employment  of  it  as  aforesaid — 
is  the  point  upon  which  the  confiscation  turns.  But 
under  the  act  of  July,  the  offense  impresses  itself 
primarily  on  the  owner,— he  is  the  offender ;  and  the 
forfeiture  of  his  property  is  a  penalty  inflicted  for  his 
crime.  And,  under  this  last  act,  it  is  not  necessary,  to 
work  the  forfeiture,  that  the  property  be  adherent  to 
the  rebellion.  • 

Concurrent  with,  and  explanatory  of  this  statutie, 
Congress  passed  a  joint  resolution,  which,  inter  alia, 
provides  as  follows  :  *'Nor  shall  any  punishment  or 
proceeding,  under  said  act,  be  construed  so  as  to 
work  a  forfeiture  of  the  real  estate  of  the  offender  be- 
yond his  natural  life."    12  Stat,  at  L.  627. 
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It  was  insisted  on  behalf  of  the  claimant,  that  these 
Btatntes  are  xinconstitutional  and  void  ;  and,  if  not  so, 
that  they  expired  with  the  rebellion.  Bttt  as  the  claim- 
ant, among  other  matters  relied  on  by  him,  has,  to  his 
claim  and  answer,  superadded  a  plea  of  pardon,  the 
court  is  relieved  from  considering  either  of  those  prop- 
ositions. 

As  to  the  question  raised,  whether  the  proceeding 
instituted  by  the  government  to  confiscate  this  prop- 
erty is  a  civil  suit  or  a  criminal  proceeding,  Mr.  Jus- 
tice Story,  in  an  anonymous  case,  1  Gall.  22,  said : 
'*  But  it  is  not  true  that  informations  in  rem  are  crim- 
inal proceedings.  On  the  contrary,  it  has  been 
solemnly  adjudged  that  they  are  civil  proceedings." 
And  see  The  Palmyra,  12  Wheat  1. 

The  case  of  the  United  States  ^.  La  Vengeance,  3 
Dall.  297,  was  an  information  filed  by  the  district-at- 
torney, founded  on  a  statute  prohibiting  the  exporta- 
tion of  arms  and  ammunition.  It  wa^  argued  that  the 
proceeding  was  of  common  law  jurisdiction,  and  a 
criminal  cause.  But  the  court  held  it  to  be  of  admiralty 
jurisdiction.  And  Chief  Justice  Marshall,  in  the 
course  of  the  opinion  said,  "  In  the  next  place,  we  are 
unanimously  of  opinion  that  it  is  a  civil  cause  ;  it  is  a 
process  in  the  nature  of  a  libel  in  rem  ;  and  does  not, 
in  any  degree,  touch  the  person  of  the  offender." 

These  cases  were  in  admiralty. 

Notwithstanding  the  action  in  rem  may  be  deemed 
a  civil  proceeding,  yet  it  is  held  to  be  a  proper  remedy 
to  enforce  a  forfeiture  incurred  under  the  Dro visions  of 
a  penal  statute.  United  States  t?.  Eighty-four  boxes  of 
Sugar,  supra.  See  2  Pars.  Maritime  Law^  682 ;  At- 
tomey-Gteneral  v.  Radloff,  supra. 

This  last  case  arose  on  an  information  filed  to  re- 
cover penalties  for  smuggling.  Counsel  for  defendant 
proposed  to  call  the  defendant  himself  as  a  witness  on 
behalf  of  the  defense,  under  an  act  allowing  parties,  in 
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civil  cases,  to  testify  on  their  own  behalf.  The  crown 
objected,  and  the  objection  was  allowed.  A  rule  nisi 
followed,  and  it  was  heard  before  the  court  of  ex- 
chequer. 

The  point  in  judgment  was  under  an  act  of  Parlia- 
ment declaring  that  "all  penalties  or  forfeitures  in- 
curred or  imposed  by  this  or  any  other  act  relating  to 
the  customs,  or  to  trade  or  navigation,  shall  and  may 
be  sued  for,  &c.,  by  action  of  debt,  plaint,  bill,  or  id 
formation,"  &c.  Martin  and  Platt,  BB.,  held,  that 
the  information  filed  under  tliis  section  was  not  a  crim- 
inal proceeding,  and,  therefore,  the  defendant  was  im- 
properly rejected.  But  Parke,  B.,  and  Pollock,  C. 
B.,  decided  that  it  was  a  criminal  proceeding.  Said  the 
former:  "  An  information  by  the  attorney-general  for 
an  offense  against  the  revenue  laws,  is  a  criminal  pro- 
ceeding— it  is  a  proceeding  instituted  by  the  crown  for 
the  punishment  of  a  crime — for  it  is  a  crime  and  an  in- 
jury to  the  public  to  disobey  statute  revenue  law,  and, 
accordingly,  the  old  form  of  proclamation,  made  before 
the  trial  of  informations  for  such  offenses,  styles  these 
offenses  'misdemeanors.' "  The  opinion  of  Pollock,  C. 
B.  (who  tried  the  case  below),  was  to  the  same 
effect. 

The  court  being  equally  divided,  the  rule  was 
dropped,  and,  consequently,  the  decision  at  7iin  prius 
remained  undisturbed. 

But  it  has  already  been  seen  that  these  statutes  are 
not  revenue  laws.  They  are,  in  fact,  the  fruit  of  a  more 
vigorous  exertion  of  the  powers  of  the  government  than 
takes  place  in  passing  laivs  simply  tor  the  collection  of 
revenue.  The  general  object  of  revenue  laws  is  merely 
the  collection  of  duties  and  taxes,  though  they  may 
impose  fines  and  woBk  forfeitures  of  property. 

In  the  first  count  of  the  information  it  is  alleged, 
that  after  the  passage  of  the  act  of  August  6,  1861,  and 
after  the  promulgation  of  the  president's  proclamation 
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in  pnrsTiance  thereof,  and  during  the  rebellion,  Cook 
Brothers,  for  one  hundred  and  fifty  thousand  dollars, 
granted,  bargained,  sold,  and  conveyed  the  property 
embraced  in  the  information,  to  the  so-called  Confed- 
erate government,  knowingly,  with  intent  that  the  same 
should  be  used  and  employed  for  insurrectionary  pur- 
IK>ses.  In  the  other  counts,  based  on  this  statute,  it  is 
alleged  that  Cook  Brothers  mortgaged  this  property  to 
the  so-called  Confederate  government,  after  the  passage 
of  the  act  and  the  publication  of  the  proclamation, 
knowingly,  and  with  intent  that  it  should  be  used  and 
employed  in  aiding  and  promoting  the  rebellion.  I 
have  carefully  examined  all  the  conveyances  relied  on 
by  the  district-attorney,  and  find  them  to  be,  in  eveiy 
instance,  deeds  of  mortgage. 

Now,  if  the  rule  of  the  common  law  prevailed 
in  this  State,  the  legal  title  would  undoubtedly  have 
passed  to  the  so-caUed  Confederacy  ;  but  here  a  mort- 
gage is  a  mere  security  for  the  debt,  and  nothing 
more. 

In  Davis  v.  Anderson,  1  Kelly,  176,  the  court  said, 
that  ^' a  mortgage  in  Georgia  is  nothing  more  than  a 
security  for  a  debt,  and  the  title  in  the  mortgaged 
property  remains  in  the  mortgagor  until  foreclosure  and 
sale  in  the  manner  pointed  out  by  the  statute."  Other 
cases  followed  to  the  same  effect.  4  Ga.  169  ;  10  Id. 
66,  300  ;  27  Id.  389.  In  Jackson  v.  Carswell,  1  Bleck- 
ley (34  Ga.)y  279,  the  same  court,  in  express  terms,  per 
Walker,  J.,  afSrmed  Davis  v.  Anderson.  So  this 
question,  in  the  doctrine  of  mortgages,  may  be  consid- 
ered as  settled  in  Georgia. 

Mr.  Justice  Davis,  in  pronouncing  the  opinion  of 

the  supreme  court  of  the  United  States  in  the  case  of 

Chicago  V.  Bobbins,  2  Black,  418,  said :  "Where  rules 

of  -pToperty  in  a  State  are  folly  settied  by  a  series  of  ad- 

judications,  this  court   adopts  the  decisions  of  the 

State  courts.*'     See  Id.  428 
11—10 
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It  is  in  evidence  tha^t  Ferdinand  W.  C.  Cook,  of  the 
late  fii-m  of  Cook  Brothers,  died  in  1864.  The  sur- 
viving partner,  Francis  L.  Cook,  interposes,  and  claims 
the  legal  title  to  the  -pToperty  before  the  court.  In  his 
claim  and  answer  to  the  information,  and  likewise  in 
his  responses  to  certain  special  interrogatories  pro- 
pounded by  the  government,  he  confesses  that,  upon 
the  premises,  and  with  the  machinery  and  implements, 
the  manufacture  of  arms  for  the  so-called  Confederate 
government  was  carried  on  by  Cook  Brothers,  both 
members  of  the  firm  knowing  of  the  same,  and  consent- 
ing thereto,  and  believing  that  the  arms  were  to  be  used 
and  employed  in  the  war  then  going  on  against  the 
government  of  the  United  States. 

He  adds  to  the  foregoing  confession  a  formal  denial 
of  the  motives,  purposes,  and  intent  charged  in  the  in- 
formation, and  avfers  that  all  these  things  happened 
in  the  course  of  business  transactions.  Cook  Brothers 
being  workers  in  iron,  and  engaged  simply  in  their  or- 
dinary vocation,  and  actuated  solely  by  the  desire  of 
gain,  and  the  hope  of  legitimate  profit. 

But  that  Francis  L.  Cook  cannot  thus  purge  himself 
of  the  offenses  just  confessed, — voluntarily  fabricating 
arms  for  the  so-called  Confederate  government,  and  be- 
lieving, at  the  very  time,  that  they  would  be  employed 
in  levying  war  against  his  country;  and  knowingly 
using  and  consenting  to  the  employment  of  the  prop- 
erly covered  by  the  information,  for  insurrectionary 
purposes, — ^is  a  principle  of  the  criminal  law  too  well 
established  to  bear  discussion.  Respublica  v.  McCarty, 
2  DaZL  86 ;  United  States  v.  Vigol,  Id.  346 ;  Bscp. 
BoUman,  4  Oranchj  75,  126. 

In  addition  to  the  many  matters  discussed  during 
the  hearing  of  this  cause,  the  district-attorney  alluded 
to  a  balance  admitted  by  the  claimant  to  be  due  by  him 
to  the  rebel  government,  at  the  date  of  its  downfall, 
amounting  to  sixty-nine  thousand  one  hundred  and 
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four  dollars,  in  "Confederate  treasury  notes."     But 
this  question  cannot  be  adjudicated  in  a  suit  in  rem. 

The  claimant  interposed  a  plea  in  the  nature  of  a 
plea  of  pardon,  alleging  that  pardon  was  granted  to 
him  by  the  president  of  the  United  States,  on  December 
11,  1865,  and  prior  to  the  issuing  of  the  warrant  of 
arrest. 

In  his  plea,  he  alleges  that  the  president  granted  to 
him  (using  the  words  of  the  grant)  "a  full  pardon  and 
amnesty  for  all  oflfenses  by  him  committed,  arising 
from  participation,  direct  or  implied,  in  the  rebellion," 
— ^adding  an  averment,  that  he  has  performed  all  and 
singular  the  conditions  therein  contained,  and  prays 
judgment  and  a  writ  of  restitution. 

The  pardon  was  produced,  and  inspected  by  the 
court.  It  contains  the  following . conditions,  to  wit: 
1.  That  he  shall  take  the  oath  prescribed  by  the  presi- 
dent in  his  proclamation  of  May  29,  1865.  2.  That  he 
shall  never  acquire  any  property  whatever  in  slaves, 
nor  make  use  of  slave  labor.  3.  That  he  shall  '  *  first 
pay  all  costs  accrued  in  any  proceedings  instituted  or 
pending  against  his  person  or  property  before  the  date 
of  the  acceptance  of  this  warrant"  4.  That  he  *' shall 
not  by  virtue  of  this  warrant,  claim  any  property,  or 
the  proceeds  of  any  property  that  has  been  sold  by  the 
order,  judgment,  or  decree  of  a  court  under  the  confis- 
cation laws  of  the  United  States."  5.  That  he  shall 
notify  the  secretary  of  state,  in  writing,  that  he  has  ac- 
cepted said  pardon.  A  copy  of  the  acceptance  was  an- 
nexed to  the  plea,  and  bears  date  December  12, 
1865. 

In  proceeding  to  inquire  into  the  legal  effect  of  this 
pardon,  it  may  be  borne  in  mind  that  the  document- 
ary proofs  show  that  it  was  granted  on  December  11, 
1866,  accepted  on  the  ensuing  day,  and  the  proper 
oflScer  notified.  That  the  warrant  of  arrest  was  is- 
sued on  November  22,  1866,  and  very  shortly  thene- 


148  NOBTH£BN  DiSTBIGT  OF  GEORGIA. 

■ »  III  ■^™^—  I-'  '  I'  ■   ^— ^^— 

United  States  «.  Athens  Armory. 

—  —  -   ■'-'- • 

after  the  prox>ert7  was  seized  by  the  marshal ;  and  at 
the  March  term,  1867,  of  this  court,  the  district-attorney 
filed  the  information. 

It  is  manifest  from  the  langa{tge  of  the  pardon  itself, 
without  resorting  to  construction,  that  the  executive, 
by  this  warrant  or  grant  to  Francis  L.  Cook,  not  only 
forgave  and  buried  in  oblivion  all  offenses  by  him  com- 
mitted, arising  fromi  participation,  direct  or  implied,  in 
the  rebellion ;  but  also  clearly  intended  to  restore  to 
him  all  his  confiscable  property.  Observe  the  words, 
found  in  the  premises,— '"full  pardon  and  amnesty,' ' — 
words  the  most  comprehensive  and  potent  that  could  be 
employed  to  carry  out  this  intention.  And  if  the  gran- 
tee has  performed  all  conditions  precedent,  and  has  not 
violated  any  of  the  conditions  subsequent,  then  aU  the 
right,  title,  and  immunities  bestowed  by  the  grant, 
vested,  and  continues  vested  in  him  ;  and^if  the  char- 
ter of  pardon  be  construed  agreeably  to  the  laws  of  this 
State— in  his  heirs. 

If  this  last  conclusion  is  sound,  it  may  be  assumed 
— ^provided  the  conditions  subsequent,  in  the  pardon, 
were  affirmative  conditions,  and  not  personal  and  in- 
separable from  the  grantee— that  had  he  died  before 
complying  with  these  conditions,  his  heirs  could  come 
in  and  comply ;  premising,  of  course,  that  the  forfeit- 
ures or  confiscations  imposed  under  the  provisions  of 
these  statutes,  extend  beyond  the  life  of  the  grantee. 
This  question  might  arise  under  the  act  of  August,  but 
not  under  the  act  of  July,  unless  personal  estate  is  in- 
cluded in  the  term  "forfeiture"  as  understood  in  sec- 
tion 3  of  article  3  of  the  Federal  Constitution.  And 
this  proposition  is  equally  as  applicable  to  personal 
representatives  as  to  heirs.  Sir  Edward  Phitton's  case, 
6  Rep.  79  b,  is  in  point.  Sir  Edward  was  outlawed  at 
the  suit  of  one  R.  after  judgment,  and  before  the  gen- 
eral pardon  of  43  Eliz. ;  and  after  the  pardon  Sir  Ed- 
ward died.    The  court  held,  that  his  executors  could 
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avail  themselves  of  the  pardon,  and  have  the  benefit  of 
it ;  and  this,  too,  whether  executors  or  administrators 
were  named  in  it  or  not.  Citing  Lord  Mordannt's  case, 
C^o.  Eliz.  294. 

A  pardon  is  an  act  of  mercy  flowing  from  the  foun- 
tain of  bounty  and  grace  ;  its  effect,  when  it  is  a  fall 
pardon,  is  to  obliterate  every  stain  which  the  law  at- 
tached to  the  offender,  to  place  him  where  he  stood  be- 
fore he  committed  the  pardoned  offense,  and  to  free 
him  from  the  x>enalties  and  forfeitures  to  which  the  law 
had  subjected  his  person  and  property: — "to  acquit 
him,"  says  Sir  William  Blaokstoke,  "  of  all  corporal 
penalties  and  forfeitures  annexed  to  the  offense  for 
which  he  obtains  his  pardon.''    4  Com.  402. 

*  *  A  pardon, ' '  says  Lord  Coke,  "  is  a  work  of  mercy, 
whereby  the  Mng,  either  before  attainder,  sentence  or 
conviction,  or  after,  forgiveth  any  crime,  offense,  pun- 
ishment, execution,  right,  title,  debt,  or  duty,  temporal 
or  ecclesiastical.  All  that  is  forfeited  to  the  king  by  any 
attainder,  &c.,  he  may  restore  by  his  charter."  3  Inst. 
233  d.  •  . 

The  King  v.  Grenvelt,  12  Mod.  119.  Motion  to  dis- 
charge Dr.  Grenvelt  from  a  fine,  pro  mala  praxi.  It  was 
urged,  that  the  king  having  granted  the  fines  to  the  col- 
lege, he  could  not  by  his  own  pardon  destroy  his  own 
grant ;  and  that  the  fines  remained  notwithstanding. 

"Butter  Curiam,  seriatim:  The  j^enslty pro mula 
praad^  is  only  a  satisfaction  to  the  public  justice,  and 
not  to  the  party,  who  had  his  action  on  the  case  ;  and 
that  whenever  a  crime  is  pardoned,  all  the  effects  and 
consequences  thereof  are  discharged  ;  that  when  an  act 
of  Parliament  appoints  a  fine  for  a  public  offense,  such 
fines,  of  common  right,  belong  to  the  king,  unless  they 
are  otherwise  particularly  disposed  ;  that  the  king,  by 
granting  away  his  fines,  does  not  extinguish  his  power 
of  pardoning,  for  that  would  be  an  extinguishment 
of  his  prerogative  by  implication ;  and  the  power  of 
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pardoning  being  inseparably  annexed  to  the  crown, 
and  not  grantable  over,  the  king  therefore  pardoning 
this  offense,  before  the  fine  actully  imposed,  whereby 
an  interest  would  have  vested  in  the  grantee,  the  offense 
was  thereby  gone,  and  the  penalty  x>ending  thereon  dis- 
charged." 

In  JSxp.  Wells,  18  Sdw.  307,  it  was  said  by  a  dis- 
tinguished jurist — ^Mr.  Justice  Wayk^e, — ^in  pronounc- 
ing the  opinion  of  the  court,  that  **  when  the  words, 
to  grant  pardon,  were  used  in  the  constitution,  they 
conveyed  to  the  mind  the  authority  as  exercised  by  the 
English  CroWh,  or  by  its  representatives  in  the  colonies. 
•  .  .  .  We  must,  then,  give  the  word  the  same 
meaning  as  prevailed  here  and  in  England,  at  the  time 
it  found  a  place  in  the  constitution.'' 

Mr.  Justice  Field,  in  delivering  the  opinion  of  the 
court,  in  Bxp.  Garland,  4  Wall.  333,  said:  "A  par- 
don reaches  both  the  punishment  prescribed  for  the 
offense  and  the  guilt  of  the  offender ;  and  when  the 
pardon  is  full,  it  releases  the  punishment  and  blots  out 
of  existence  the  guilt,  so  that  in  the  eye  of  the  law  the 
offender  is  as  innocent  as  if  he  had  never  committed 
the  offense. '' 

Although  laws  are  not  framed  on  principles  of  com- 
passion  for  guUt ;  yet  when  "Mercy,  in  her  divine  ten- 
derness, bestows  on  the  transgressor  the  boon  of  for- 
giveness, justice  will  pause,  and,  forgetting  the  offense, 
bid  the  pardoned  man  go  in  peace. 

Judgment. — On  hearing  the  above  cause,  and  hav- 
ing inspected  the  charter  of  free  and  full  pardon 
granted  by  the  President  of  the  United  States,  on  De- 
cember 11,  1865,  (before  any  judicial  proceedings  had 
been  instituted  in  court  for  the  condemnation  of  the 
property  covered  by  the  information),  to  Francis  L. 
Cook,  the  claimant,  and  by  him  pleaded  in  bar  of  these 
proceedings,  it  is  considerq^d  and  adjudged  by  the  court 
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here,  that  the  said  plea  of  the  claimant  be  allowed,  and 
that  this  cause  be  dismissed,  and  it  is  so  ordered. 
The  court  adjudges  nothing  further. 


POX  V.  HEMPFIELD  RAILROAD  COMPANY. 

Circuit  Court,  Third  Circuit ;  Western  District  of 
Pennsylvania^  Decerriber  2T,  1870. 

Corporations. — ^Exeoittion  akd  Levy. — Jurisdic- 
tion. 

The  act  of  1870  does  not  repeal  any  of  the  pretiminaries  before  leyy 
and  sale,  required  by  section  75  of  the  act  of  1886,  in  proceeding 
against  a  corporation,  bat  is  "jn  addition  ^'  thereto.  The  prelimin- 
aries required  by  the  former  act  are  still  essential  to  the  validity  of  a 
leyy. 

Where  the  supreme  court  of  a  State  has,  by  its  decree  and  authorized 
officers,  taken  judicial  control  of  the  property  and  franchises  of  a 
corporation,  and  ordered  their  sale,  they  cannot  be  taken  in  execu- 
tion by  process  from  any  other  jurisdiction. 

Motion  to  set  aside  execution  and  levy  against  the 
defendant. 

Burgwin  and  Shiran',  for  the  motion. 

Kirher  and  Schoyer,  opposed. 

McCandless,  J.— On  November  23,  1860,  the 
plaintiff  obtained  in  this  court  two  several  judgments 
against  the  Hempfield  Railroad  Company,  amounting 
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now,  in  the  aggregate,  to  a  sum  exceeding  seyentf 
thousand  dollars. 

These  judgments  were  subsequently  revived,  and  a 
fl.  fa.  issued,  by  virtue  of  which  the  marshal,  on  Octo- 
ber 12,  made  a  levy  upon  the  road,  its  rolling  stock  and' 
franchises,  and  all  its  property,  real  and  personal. 

The  road  was  chartered  by  Pennsylvania,  to  run 
from  Greensburg,  in  Westmoreland  county,  to  a  point 
on  the  western  boundary  of  the  State,  and  Virginia 
granted  a  similar  charter,  so  as  to  make  a  continuous 
road  from  Greensburg  to  Wheeling.  The  road  has 
only  been  completed  and  operated  from  Wheeling,  in 
the  State  of  Virginia,  to  Washington,  in  the  State  of 
Pennsylvania. 

A  motion  is  now  made  to  set  aside  the  executi.on 
and  the  levy  for  several  reasons  assigned,  to  two  of 
which  it  is  alone  necessary  to  refer. 

It  is  contei;ided,  and  the  point  is  well  taken,  that  this 
levy  under  the  act  of  1870,  has  been  prematurely  and 
illegally  made.  This  supplementary  ftct,  which  I  hesi- 
tated to  adopt  as  part  of  the  process  of  this  courts  be- 
cause of  the  sharpness  of  its  practice,  is  amendatory  of 
section  72  of  the  act  of  1886.  It  provides  that  in  addi- 
tion to  the  provisions  of  the  seventy-second  section, 
and  in  lieu  of  the  proceeding  by  sequestration^  the 
plaintiff  may  have  execution  by  Ji.  fa.^  Commanding 
the  officer  to  levy  the  sum  due  of  any  personal,  real,  or 
mixed  property,  franchises,  and  rights  of  the  corpora- 
tion, and  proceed  to  sell  the  same.  It  does  not  repeal 
any  of  the  preliminaries,  before  levy  and  sale,  required 
by  section  72  in  proceeding  against  a  corporation,  but 
it  is  "in  addition"  thereto.  What  is  necessary  to  be 
done  before  you  arrive  at  the  point  of  sequestration,  for 
which  this  process  is  designed  to  be  a  substitute  ?  Sec- 
tion 72  provides  that  executions  against  corporations 
shall  be  executed  in  the  following  manner :  The  officer 
shall  go  to  the  principal  office  of  the  corporation  during 
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the  usual  office  hours,  and  demand  of  the  president,  or 
other  officer  having  charge  of  such  office,  the  amount 
of  such  execution,  with  legal  costs.  If  no  person  can 
be  found  on  whom  demand  can  be  made,  or  if  the 
amount  be  not  forthwith  paid  after  demand  be  made, 
the  officer  shall  seize  the  personal  property  of  the  cor- 
poration sufficient  to  satisfy  the  debt.  If  no  sufficient 
personal  property  be  founds  the  officer  shall  levy  upon 
the  real  estate  of  the  corporation  and  proceed  as  in 
other  cases  for  the  sale  of  land.  When  the  execution 
issued  is  returned  unsatisfied,  in  whole  or  in  part,  then 
begin  the  proceedings  by  sequestration,  which  the  sup- 
plementary act  of  1870  was  designed  to  supplant.  This 
course  of  proceeding  divests  the  statute  of  many 
sharp  features  which  render  it  obnoxious  to  criticism, 
and  affords  the  corporation  ample  notice  of  its  peril, 
before  its  property  and  valuable  franchises  can  be 
seized  and  sold.  For  it  wiU  be  remembered  that  this 
levy  and  sale  is  in  addition  to  the  provisions  of  section 
72,  and  was  intended  to  relieve  the  creditor  and  the 
courts  of  the  cumbrous  machinery  of  sequestration, 
which  was  found  inadequate  to  meet  the  exigency  of 
the  case. 

As  none  of  these  essential  preliminaries  have  been 
complied  with,  this  levy  must  be  set  aside. 

Here  we  arrive  at  a  consideration  of  graver  conse- 
quence, which  goes  to  the  merits  of  the  question  sub- 
mitted. Shall  we,  by  the  process  of  the  courts  of  the 
United  States,  interfere  with  a  court  of  competent 
jurisdiction,  which  has  already  assumed  the  control 
and  custody  of  the  whole  property  of  the  corporation  ? 
Conflicts  of  jurisdiction  are  to  be  avoided  as  well  from 
necessity  as  ft^m  comity. 

On  the  27th  of  June,  1855,  the  Hempfield  Eailroad 
Company  executed  a  mortgage  to  certain  trustees, 
which,  with  its  supplements,  was  given  to  secure  the 
payment  of  the  bonds  of  the  company  to  the  amount 
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of  one  million  dollars.  Interest  in  a  sum  exceeding 
three  hundred  thousand  dollars  having  accrued  upon 
these  bonds,  the  bondholders  filed  their  bill  in  the  su- 
preme court  of  Pennsylvania,  praying  for  a  foreclosure 
and  sale  of  the  mortgaged  premises,  and  a  distribution 
of  the  proceeds  among  the  creditors  of  the  corporation. 
After  some  delay  and  much  litigation,  in  which  the 
validity  of  the  mortgage  was  called  in  question,  that 
high  court,  on  the  10th  day  of  April,  1869,  irUer  aliay 
decreed  a  sale  of  all  the  property  and  franchises  of 
the  company  upon  the  1st  of  March  next^  upon  the  fail- 
ure to  pay,  on  the  30th  of  the  present  month,  the  cou- 
pons ascertained  to  be  due. 

It  was  urged  with  much  force  at  the  argument,  that 
the  plaintiff  decedent  in  this  case  being  a  contractor 
who  had  exx)ended  his  time  and  labor  in  the  construc- 
tion of  the  road,  by  virtue  of  the  act  of  1843,  the  mort- 
gage must  be  postponed,  and  as  to  him  was  utterly  null 
and  void. 

Whatever  may  be  the  merits  of  his  claim  as  to  pri- 
ority under  the  statute,  the  validity  of  this  mortage 
cannot  be  controverted  in  a  collateral  proceeding  here 
or  elsewhere.  The  judgment  of  the  supreme  court  as 
to  its  binding  force,  whether  this  question  as  to  the  act 
of  1B43  was  raised  or  not,  is  conclusive  upon  this  and 
all  other  courts.  The  plaintiff  is  at  liberty  to  contest 
his  priority  yet,  in  that  forum,  upon  the  question  of  dis- 
tribution. The  fact  that  his  claim  has  passed  into 
judgment  in  a  court  of  the  United  States,  does  not  de- 
prive him  of  the  rights  of  a  creditor  in  the  tribunals  of 
the  State. 

The  supreme  court  of  Pennsylvania  having,  by  its 
decree  and  authorized  officers,  taken  judicial  control  of 
the  property  and  franchises  of  this  corporation,  and  or- 
dered their  sale,  they  cannot  be  taken  in  execution  by 
process  from  any  other  jurisdiction.  Mr.  Justice  Mo- 
Lean,  in  10  Pet  401,  says,  the  first  levy,  whether  it 
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was  made  under  the  federal  or  State  authority,  with- 
draws the  property  from  the  reach  of  the  process  of  the 
other.  A  most  injurious  conflict  of  jurisdiction  would 
be  likely  often  to  arise  between  the  federal  and  State 
courts,  if  the  final  process  of  the  one  could  be  levied 
on  property  which  had  been  taken  by  the  process  of 
the  other.  Property  once  levied  on  remains  in  the 
custody  of  the  law,  and  is  not  liable  to  be  taken  by 
another  execution  in  the  hands  of  a  different  offtcer,  and 
especially  by  an  officer  acting  under  a  different  juris- 
diction. Similar  doctrine  is  held  in  8  Saw.  107; 
14  Id.  62,  374,  and  in  20  Id.  503.  Judge  Agnew, 
also,  in  a  recent  case  cited  at  bar  from  the  Legal 
JouTTiaZ  of  November  9,  1870,  adheres  to  the  same 
rule.  And  as  it  will  be  borne  in  mind  that  a  part  of 
the  property  levied  on  in  the  present  case  is  in  the 
State  of  Virginia,  and  beyond  our  territorial  jurisdic- 
tion, we  may  adopt  his  language,«that  "  if  the  property 
may  be  taken  piecemeal,  the  remedy  of  the  creditors 
under  the  mortgage  would  become  worthless,  or  at  least 
greatly  imperiled." 

The  fi.  fa.  having  regularly  issued  to  collect  the 
fruits  of  the  judgment,  although  wanting  in  the  pre- 
liminaries to  the  levy  for  its  proper  execution,  it  may 
be  said  there  is  no  good  reason  why  the  court  should 
recall,  it.  But,  as  pending  the  decree  of  the  supreme 
court,  the  plaintiff  can  take  nothing,  except  litigation, 
by  his  writ,  it  is  set  aside. 

Bule  absolute,  and  the  levy  and  execution  set  aside. 


1S6  District  ob*  WisooNsnr, 

Carey  v.  Kagle. 


CAREY  V.  NAGLE. 

District  Court,  District  qf  Wisconsin  ;  February  jT., 

1870. 

It^sueance. — Premium  Notes. 

By  a  Bupplement  to  its  charter,  a  mntoal  insorance  company  waa  aa^ 
thorized  to  insore  ^*  for  a  specific  rate  of  premium  to  be  paid  in  cash, 
in  the  same  manner  as  insurance  companies  ^'  not  mntnal  **  are  accus- 
tomed to  do.**^  The  object  of  the  supplement  was  to  enable  the 
company  to  issue  two  classes  of  policies,  one  on  the  mutual,  and  the 
other  on  the  non-mutual  plan,  the  premiums  on  the  latter  to  be  paid 
in  cash.  JBeldy  that  the  company  might  accept  a  note  for  such  pre- 
mium, instead  of  cash ;  the  taking  it  being  a  mere  extension  of 
the  time  of  payment,  and^one  the  less  a  payment  in  cash. 

The  bankruptcy  of  the  company  is  no  defense  to  an  action  by  the 
assignee  of  a  note  given  for  the  premium  on  a  2)olicy  of  insurance. 

Trial  of  an  action  upon  a  promissoiy  note. 

This  was  an  action  by  the  assignee  in  bankruptcy  of 
the  Milwaukee  Insurance  Co. ,  to  recover  the  amount  of  a 
note  made  by  the  defendants  to  the  company  for  a  pol- 
icy, for  two  hundred  and  forty  dollars,  payable  in  sums 
of  sixty  dollars  on  the  first  day  of  May  annuially  for 
four  years,  without  interest  until  due,  and  in  case  de- 
fault should  be  made  in  the  payment  of  any  of  the  in- 
stallments, then  the  whole  to  become  due. 

The  company  was  incorporated  and  did  business  for 
several  years  as  a  mutual  insurance  company,  issuing 
policies  and  taking  back  notes,  such  policy  holders  be- 
ing members  of  the  company. 

By  the  act  to  amend  the  act  to  incorporate  the  com- 
pany, it  was  provided  that  '  *  the  company  shall  have 
power  in  their  discretion  to  make  any  and  all  insurance 
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which  by  law  they  are  or  may  be  authorized  to  make^ 
to  any  person  or  persons  with  whom  they  may  agree 
to  that  effect,  for  a  specific  rate  of  premium  to  be  paid 
in  cash,  in  the  same  manner  as  insurance  companies 
other  than  mntaal  insurance  companies  are  accustomed 
to  do.  And  in  all  such  cases  the  insured  shall  not  be- 
come members  of  the  company,  nor  in  any  wise  entitled 
to  any  share  of  the  profits,  premiums,  or  earnings,  nor 
in  any  wise  liable  for  the  losses,  debts,  or  liabilities  of 
the  said  company,  and  all  premiums  received  for  such 
insurance  shall  be  passed  to  the  general  credit  of  the 
company,  and  all  losses  growing  out  of  said  special 
pplicies  shall  be  paid  in  like  manner  as  losses  under 
the  ordinary  policies  of  the  company." 

Mr.  ManUj  for  plaintiff. 

Mr.  Butler y  for  defendant. 

Miller,  J. — ^A  policy  was  issued  for  four  years, 
under  the  amendment  to  the  charter  of  the  company, 
upon  receipt  of  the  note  in  suit  for  the  payment  of  the 
annual  premium.  It  is  contended  by  the  defendant's 
counsel  that  the  premiums  should  be  paid  in  cash  sim- 
ultaneously with  the  delivery  of  the  policy,  and  that 
the  company  could  not  accept  a  note  payable  at  a  fu- 
ture time.  The  object  of  the  amendment  to  the  charter 
was  to  vest  in  the  company  the  additional  power  to  is- 
sue policies  as  a  stock  company  for  a  specific  rate  of 
premium  to  be  paid  in  cash.  Insurance  under  this  act 
may  be  made  in  the  same  manner  as  by  other  insurance 
companies  not  mutual.  Policy  holders  stand  in  a  dif- 
ferent relation  to  the  company  from  those  under  the 
mutual  system.  The  insured  under  the  amended 
charter  are  not  members  of  the  company,  nor  entitled 
to  a  share  of  the  profits,  premiums,  or  earnings  of  the 
company,  nor  subject  to  losses.  1  do  not  think  the  act 
requires  premiums  to  be  paid  simultaneously  with  de- 
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livery  and  acceptance  of  policies.  The  act  authorizes 
the  company  to  make  insurance  to  any  person  for  a 
specific  rate  of  premium  to  be  paid  in  cash,  in  the  same 
manner  as  stock  companies.  The  company  was  not 
prohibited  from  extending  the  time  of  payment  of  pre- 
miums in  cash.  The  company  could  transact  business, 
in  this  respect,  as  other  companies,  and  make  its  agree- 
ment with  the  insured  as  to  the  time  of  payment  of 
premiums  in  cash.  The  note  was  a  mere  regulation  of 
the  time  of  payment,  for  the  accommodation  of  the  de- 
fendants. The  premium  was  to  be  paid  in  cash,  but 
the  time  of  payment  was  extended.  There  is  no  statute 
law  prohibiting  such  extension.  The  policy  issued  to 
these  defendants  imports  a  settlement  of  the  premiums 
t<i  the  satisfaction  of  the  company  simultaneously  with 
its  execution  and  delivery,  and  binds  the  company  in 
case  of  loss  by  fire,  even  if  the  note  had  not  been  given, 
or  if  the  insured  should  become  insolvent  and  unable 
to  pay  the  premium.  It  is  an  every-day  practice  with 
stock  companies  to  issue  policies  upon  credit,  contain- 
ing exemption  from  liability  on  non-payment  of  the 
premiums.  A  provision  in  a  policy  duly  executed, 
that  no  insurance,  whether  original  or  continued, 
should  be  binding  until  the  actual  payment  of  the  pre- 
mium, and  the  written  acknowledgment  thereof,  does 
not  invalidate  a  subsequent  contract  by  parol,  to  renew 
such  insurance  for  a  premium  not  pkid  at  the  time  the 
risk  attaches,  but  postponed  to  a  future  day.  Trustees 
V.  Brooklyn  Ins.  Co.,  19  JV.  Y.  305.  In  Insurance  Com- 
pany V.  Sturgis,  2  Cow.  664,  T»otes  were  received  for 
premiums.  See,  also.  Commercial  Ins.  Co.  v.  Union 
Ins.  Co.,  19  How.  318 ;  Fumiss  v.  Gilchrist,  1  Sanc(f. 
53  ;  Mclntyre  v,  Preston,  5  CHhn.  48 ;  Hamilton  v.  Itj- 
coming  Ins.  Co.,  6  Barr,  339.  The  contract  between 
the  insurer  and  the  insured  is  mutual,  but  independr 
ent,  and  failure  of  one  party  literally  to  comply  on  his 
part  does  not  exempt  the  other  from  liability.    I  am 
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satisfied  that  under  the  amended  charter,  the  company^ 
had  lawfal  authority  to  issue  policies,  upon  a  simultar 
neous  payment  of  the  premiums  in  cash,  or  upon  an  ex- 
tension of  the  time  of  payment  by  taking  a  note,  or 
even  without  a  note  or  security. 

It  is  not  necessary  to  consider  the  question,  whether 
the  defendants  are  estopped  from  making  this  de- 
fense. % 

The  note  in  suit  is  a  portion  of  the  capital  of  the  com- 
pany for  the  payment  of  losses  by  fire.  If  defendant^' 
property,  covered  by  the  policy,  had  been  damaged  or 
destroyed  by  fire,  the  company  was  bound  by  its  coji- 
tract  of  insurance  to  pay  the  loss.  And  in  case  of  dis- 
tribution of  assets  among  creditors  under  the  bankrupt 
act^  defendants  would  be  entitled  to  their  ^o  rain  share. 
The  note,  being  accepted  by  the  company  in  lieu  of  cash 
paid  at  the  date  of  the  policy,  is  recoverable  as  so 
much  assets,  and  defendants  are  in  no  worse  condition 
by  giving  the  note  in  lieu  of  paying  the  premium. 
Hone  T).  Boyd,  1  Sandf.  481 ;  White  t>.  Haight,  16  N.  Y. 
310 ;  Sterling  v.  Ins.  Co.,  32  Pa.  Si.  75 ;  Sands  v.  Hill, 
42  Barb.  651 ;  Huntley  v.  Beecher,  30  Id.  680 ;  Alli- 
ance Ins.  Co.  V.  Swift,  10  Oush.  433 ;  Huntley  v.  Mer 
rill,  32  Barb.  626;  Clark  v.  Middleton,  19  Mo.  53. 
Upon  the  same  principle,  the  insolvency  of  a  corpora 
tion  is  no  ground  for  restraining  collection  of  sub- 
scriptions for  stock.  Dill  v.  Wabash  R.  R.  Co.,  21  III. 
91.  And  stockholders  are  liable  on  their  subscription 
to  the  stock  of  an  insolvent  company.  Ogilvie  v.  Knox 
Ins.  Co.,  22  How.  380. 

Judgment  for  plaintiff. 


J 
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THE  CAROLINE  E.  KELLY. 

Circuit  Courts  Third  Circuit;  Eastern  District  of 

Pennsylvania^  1870. 

Meechant  Seamen.— Desebtion. 

A  seaman,  by  the  consent,  and  with  the  assistance  of  the  mate,  but  un- 
known to,  and  without  the  permission  of  the  master,  who  was  on 
board,  left  the  vessel.  Hdd^  that  the  seaman  was  not  guilty  of  de- 
sertion, nor  liable  to  the  forfeiture  of  the  anrears  of  his  wages. 

A.  seaman  leaving  a  vessel  under  such  circumstances  is  discharged ; 
and  if  such  discharge  occurs  in  a  foreign  port,  he  is  entitled  to  three 
months^  extra  wages,  under  section  2  of  the  act  of  February  28, 1803, 
in  addition  to  the  arrears  of  his  stipulated  wages. 

When  the  absence  of  a  seaman  from  his  vessel  is  set  up  to  afTect  him 
prejudicially,  the  permission  of  the  temporary  commanding  officer 
must  be  taken  as  giving  a  sanction  which  prevents  the  penalty  for 
desertion  from  attaching. 

Appeal  from  a  decree  of  the  district  court. 

This  was  a  libel  in  rem  by  Patrick  Doherty,  a  sea- 
man on  board  of  the  brig  Caroline  E.  Kelly,  against 
that  vessel,  to  recover  arrears  of  wages,  and  also  three 
months'  extra  wages,  two-thirds  thereof  to  be  paid  to 
himself  and  the  other  third  to  remain  for  the  use  of  the 
United  States,  under  the  act  of  February  28,  1803,  sec- 
tion 2,  which  provides  that  whenever  a  ship  or  vessel 
belonging  to  a  citizen  of  the'United  States,  shall  be  sold 
in  a  foreign  country,  and  her  company  discharged,  or 

when  a  seaman  or  mariner,  a  citizen  of  the  United 
States,  shall,  with  his  own  consent,  be  discharged  in  a 

foreign  country,  it  shall  be  the  duty  of  the  master  or 
commander  to  produce  to  the  consul,  vice-consul,  com- 
mercial agent,  or  vice-commercial  agent,  the  list  of  his 
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ehip'  s  company  certified  as  aforesaid ;  and  to  pay  to 
finch  consnl,  vice-consnl,  commercial  agent,  or  vice-com- 
mercial agent,  for  every  seaman  or  mariner  so  dis- 
charged, being  designated  on  such  list  as  a  citizen  of 
the  United  States,  three  months'  pay,  over  and  above 
the  wages  which  may  then  be  due  to  snch  mariner  or 
8ean[ian ;  two-thirds  thereof  to  be  paid  by  snch  consul 
or  commercial  ag^nt,  to  each  seaman  or  mariner  so  dis- 
charged, upon  his  engagement  on  board  of  any  vessel 
to  return  to  the  United  States,  and  the  other  remaining 
third  to  be  retained  for  the  purpose  of  creating  a  fund 
for  the  payment  of  the  passages  of  seamen  or  maimed 
citizens  of  the  United  States,  who  may  be  desirous  of 
returning  to  the  United  States,  and  for  the  maintenance 
of  American  seamen  who  may  be  destitute  and  may  be 
in  such  foreign  port. 

The  district  court  decreed  in  favor  of  libelant, 
whereupon  respondent  appealed. 

The  facts  which  governed  the  decision  of  the  case 
are  sufficiently  set  forth  in  the  opinion. 

MorUm  P.  Henry ^  tor  appellant. 

George  P.  JSichj  for  respondent. 

MoKbnnan,  J. — The  decisive  question  in  this  case 
is  one  of  fact,  and  under  the  direct  and  uncontradicted 
proofs,  it  is  not  of  difficult  solution. 

On  January  18,  1870,  the  libelant  shipped  as  sea- 
man on  the  brig  Caroline  E.  Kelly,  of  which  the  re- 
spondent is  master,  at  the  wages  of  twenty-five  dollars 
per  month,  for  a  voyage  from  Mobile  to  Matanzas,  Cuba, 
and  thence  to  any  port  north  of  Cape  Hatteras.  •  The 
vessel  sailed  immediately,  and  duly  reached  Matanzas. 
While  she  was  in  the  harbor  of  that  place,  the  libel- 
ant's  finger  became  painfully  sore,  so  as  measurably 

to  unfit  him  for  duty.    Difficulties  having  occurred 
n— 11- 
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between  him  and  the  master  during  the  voyage,  and 
his  finger  growing  worse,  he  was  told  by  the  first  mate, 
that,  by  going  into  cold  weather,  he  might  lose  his 
hand,  and  probably  his  life,  that  he  ought  to  go  to 
Havana  and  get  into  the  hospital,  and  that  if  he 
wished,  he,  the  mate,  would  give  him  an  opportunity 
to  leave  the  vessel,  and  would  pay  his  passage  to  Ha- 
vana. Within  a  day  or  two  afterwards  he  was  called 
up  by  the  mate  at  a  very  early  hour  in  the  morning, 
while  the  master  was  in  bed,  was  taken  ashore  in  the 
ship's  boat  by  the  mate,  accompanied  to  the  railroad, 
put  on  the  cars,  and  his  fare  paid  to  Havana.  This 
occurred  February  16th,  and  on  the  18th  the  vessel 
sailed  for  the  United  States.  The  mate  on  that  day 
made  an  entry  in  the  log-book  that  "Pat,  a  seaman, 
had  deserted." 

Under  these  circumstances,  even  if  a  proper  entry 
of  libelant's  absence  had  been  made  in  the  log-book,  it 
is  plain  that  the  crime  of  desertion  is  not  to  be  imputed 
to  him,  and  that  the  arrears  of  his  wages  were  not 
forfeited. 

Was  he  discharged  with  his  own  consent  vrithin  the 
meamng  of  the  act  of  Congress  of  February  28,  1803 ! 

Although  at  the  time  the  libelant  left  the  vessel  the 
master  was  aboard,  yet  the  mate  was  actually  in  com- 
mand, and  was,  therefore,  temporarily  invested  with 
the  functions  of  a  commanding  officer.  The  care  of  the 
ship  and  the  government  and  management  of  the  crew 
were  necessarily  within  the  scope  of  his  authority, 
while  he  was  potentially  in  charge  of  both.  His  acts 
are  to  be  considered  as  constructively  the  acts  of  the 
master,  pro  hoc  vice.  Whatever  may  be  the  extent  of 
his  authority,  or  of  his  accountability  to  his  employers 
for  an  abuse  of  it,  the  seamen  are  subject  to  his  direc- 
tion, and  his  permission  of  an  act  to  be  done  by  any  of 
them  is  sufficient  to  divest  it  of  the  character,  and  res- 
cue it  from  the  punitive  consequences  of  a  willful  and 
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insubordinate  violation  of  duty.  So  far,  then,  as  the  ab- 
sence of  a  seaman  from  his  vessel  is  set  up  to  aflfect 
him  prejudicially,  the  permission  of  the  temporary 
commanding  officer  must  be  taken  as  giving  it  an  au- 
thorized sanction. 

Here  the  libelant  left  the  vessel,  not  only  with  the 
knowledge  and  consent,  but  by  the  distinct  advice  and 
procurement,  and  with  the  indispensable  assistance  of 
the  officer  in  chaxge  at  the  time,  aoid  was  sent  away  to 
a  distant  place  without  the  means  of  returning  before 
the  vessel  sailed  if  he  had  desired  to  do  so.  Nor  can 
the  effect  of  these  facts  be  averted  by  the  respondent' s 
alleged  ignorance  of  the  libielanf  s  intended  with- 
drawal, especially  as  he  did  not  manifest  any  earnest 
or  unequivocal  disapproval  of  the  conduct  of  the  mate, 
but  at  once  proceeded  to  employ  another  seaman,  and 
sailed  on  the  return  voyage,  without  taking  any  steps 
whatever  to  reclaim  the  libelant. 

Under  all  the  evidence,  in  furtherance  of  the  humane 
object  of  the  act  of  1803,  we  must  hold  that  the  li- 
belant was  discharged.  This  having  been  done  in  a 
foreign  port,  and  with  his  consent,  it  follows  that  he  is 
entitled  to  recover  the  three  months'  wages  allowed  by 
that  act,  in  addition  to  the  arrears  of  his  stipulated 
wages,  and  the  whole  case  was  rightly  decided  by  the 
learned  judge  of  the  district  court. 

Decree  accordingly. 


V 
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THE  GALLOWAY  C.  MORRIS. 

Circuit  Oourt^  Third  Circuit ;  Eastern  District  qf 
Pennsylvania^  June  jT.,  1870, 

Merchant  Seamen.— Lien  fob  Wages. — "Stale.** 

A  seaman  claiming  a  certain  Bom  for  wages  due  him,  was  reinsed  pay- 
ment of  a  portion  of  it,  imleas  he  would  sign  a  receipt  in  full  against 
the  schooner  and  her  owners,  and  look  to  the  captain  for  the  bal- 
ance. Heldy  that  his  receipt,  signed  under  such  circumstances,  was 
good  only  for  the  sum  actually  paid. 

Where  there  has  been  no  change  of  ownership  in  a  vessel,  forbearance 
by  a  seaman  to  enforce  his  lien  on  it  for  wages  due,  until  after 
twenty-one  months'  continuous  service,  does  not  render  his  claim 
stale. 

What  is  a  stale  claim,— considered. 

Appeal  from  a  decree  of  the  district  coxurt  in  ad- 
miralty. 

J.  W.  Coulston,  for  appellant. 

Ji.  P.  Kane,  for  respondent. 

» 

MoEjbnnan,  J. — By  the  settled  principles  of  mari- 
time law,  mariners'  wages  are  secured  by  a  specific  lien 
upon  the  ship  and  freight,  and  by  the  personal  liabil- 
ity of  the  master  and  of  the  owner.  Priority  is  given 
over  all  other  liens,  and  they  are  treated  with  the  most 
liberal  favor.  In  The  Mary,  1  Faine^  183,  Livingston, 
J.,  says :  "  Pew  claims  are  more  highly  favored  and 
protected  by  law  than  those  for  stamen's  wages.  They 
are  hardly  earned,  and  liable  to  many  contingencies,  by 
which  they  may  be  entirely  lost,  without  any  fault  on 
fheir  part.    When  tliey  become  due,  the  vessel,  own- 
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ers,  and  master,  are  generally  all  responsible  until  sat^ 
isfaction  be  obtained.  The  liability  of  a  vessel  for 
wages  may  be  considered  as  the  law  of  every  commer- 
cial nation.  They  take  precedence  of  bottomry  bonds, 
and  in  the  language  of  Sir  William  Scott,  they  are 
'^sacred  liens,  and  as  long  as  a  plank  remains,  the 
sailor  is  entitled  as  against  all  other  i)ersons  to  the  pro- 
ceeds as  a  security  for  his  wages,'* 

These  are  feimiliar  principles  of  maritime  law,  and 
they  are  restated  here  only  to  indicate  the  footing  of 
preference,  on  which  claims  like  the  one  in  suit  are 
placed,  and  the  indulgent  liberality  with  which  courts 
ought  to  deal  with  them. 

The  libelant  in  this  case  has  procee  ed  in  rem 
against  the  schooner  GFalloway  C.  Morris,  to  recover 
his  wages,  as  cook  and  steward,  during  several  coast- 
wise voyages,  beginning  about  January  28,  1868,  and 
ending  October  28, 1869,  which  were  prosecuted  under 
William  Artis,  as  master.  His  service  was  continuous 
during  the  whole  of  the  x>6riod  within  these  dates,  but 
he  now  claims  his  stipulated  compensation  for  the  time 
only  when  Artis  was  in  command,  allowing  credit  for 
different  payments  made  to  him. 

The  amount  of  .his  claim  is  but  feebly  contested,  but 
his  recovery  is  resisted  on  two  grounds  : — 

1.  That  he  agreed  to  release  the  vessel  and  its  own- 
ers, and  look  to  the  master  alone  for  his  comx>en- 
sation. 

2.  That  his  claim  is  stale,  and  its  lien  upon  the  ves- 
sel has  therefore  been  lost. 

Of  the  first  defense,  it  is  suflBcient  to  say  that  it  is 
without  any  foothold  by  which  it  can  stand.  It  rests 
upon  the  assumed  effect  of  a  receipt  given  by  the  libel- 
ant to  John  Clendeniel,  the  ship's  husband,  on  Septem 
ber  7,  1869.  He  was  then  entitled  to  forty-two  dollars 
and  fifty  cents  for  current  service  on  a  single  trip  of  the 
vessel,  and  although  he  then  asserted  his  claim  to  a 
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larger  sum  for  arrears  of  wages,  he  was  refused  pay- 
ment for  what  was  confessedly  due  him,  unless  he 
"  would  sign  a  receipt  in  full  against  the  schooner  and 
her  owners,  and  look  to  Captain  Artis  for  the  balance.  "^ 
Under  such  circumstances  the  receipt  is  good  only  for 
the  sum  actually  paid  to  the  libelant.  A  court  of 
justice  will  not  sanction  or  enforce  a  concession  which 
has  no  other  consideration  than  a  refusal  to  pay  a  debt 
confessedly  just  and  owing. 

The  second  ground  has  been  more  earnestly  pressed, 
and  therefore  demands  a  fuUer  notice, 

Staleness  is  not  susceptible  of  a  precise  definition  of 
uniform  application.  It  is  predicable  of  the  peculiar 
circumstances  of  each  particular  case.  It  does  not 
operate  to  discharge  the  debt,  but  to  deny  to  the  cred- 
itor the  enforcement  of  some  security  or  form  of  lia- 
bility, which  the  law  holds  him  to  have  lost  by  laches. 
Simple  forbearance  does  not  constitute  it;  but  the 
reason  on  which  it  rests  is,  that  the  creditor  has  un- 
reasonably delayed  the  collection  of  his  debt,  so  that 
some  special  equity  or  interest  would  be  injuriously 
affected  by  the  allowance  of  his  claim.  Hence  it  is, 
that  it  has  been  generally,  if  not  always,  interposed  to 
protect  a  purchaser  of  a  vessel,  or  a  person  having  a 
like  equity,  against  the  lien  of  debts  previously  exist- 
ing, the  collection  of  which  had  been  so  long  delayed 
as  to  justify  a  presumption  that  they  had  been  paid,  or 
at  least,  that  the  privileged  hypothecation  of  the  vessel 
for  their  security  had  been  waived.  "  If  a  claim  of  this 
kind  be  not  seasonably  prosecuted,  and  the  vessel  be- 
come the  property  of  another  for  a  fair  consideration 
and  without  notice,  it  seems  reasonable  that  those  who 
have  been  negligent  should  suffer,  and  not  an  innocent 
purchaser.  Some  rule  of  this  kind  appears  the  more 
necessary  in  a  case  where  it  is  so  difficult,  if  not  im- 
possible, to  ascertain  either  the  existence  or  the  extent 
of  demands  of  this  nature.    But  however  reasonable 
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such  a  rule  may  appear,  none  has  yet  been  adopted, 
either  in  England  or  this  country,  which  requires  a 
seaman  to  assert  his  lien  in  any  given  time,  or  which 
will  justify  the  court  in  saying,  that  if  he  does  not  pro- 
ceed by  libel  the  very  first  opportunity  which  is  af- 
forded Mm,  he  shall  forfeit  all  right  of  obtaining  satis- 
&ction  in  that  way,  unless  the  vessel  shall  still  belong 
to  the  same  person."  The  Mary,  1  Paine^  183.  And  in 
The  Bolivar,  Olc.  477,  Judge  Betts  says:  "By  the 
marine  law  there  is  no  fixed  period  of  time  within 
which  mariners  must  proceed  to  enforce  their  lien  for 
wages ;  yet  such  lien  will  become  extinct  or  barred  by 
unreasonable  delay,  if  the  vessel  passes  into  the  hands 
of  a  })(ma  fide  purchaser  ignorant  of  such  a  claim." 
3  Keni  Com.  196.  Judge  Waee  remarks  :*  "It  is  not 
doubted  that  a  seaman  may  lose  his  lien  by  lying  by 
for  a  length  of  time,  and  suffering  the  vessel  to  be  sold 
to  a  person  ignorant  of  his  claim,  without  giving  him 
notice."     The  Eastern  Star,  Ware,  184. 

It  is  certainly  in  harmony  with  the  doctrine  of  all 
the  cases  referred  to,  to  hold  that,  in  a  case  when  the 
ownership  of  the  vessel  has  not  been  changed,  and  no 
appreciable  injury  has  resulted  to  the  owner,  forbear- 
ance by  a  seaman  to  demand  and  collect  his  wages, 
will  not  be  attended  by  a  loss  of  his  specific  remedy 
against  the  vessel. 

In  this  case  the  beginning  of  the  service  for  which 
the  libelant  seeks  compensation,  is  not  more  than 
about  twenty-one  months  before  the  filing  of  his  libel, 
November  2,  1869,  and  this  service  was  rendered  in  dif- 
ferent voyages  along  the  coast  of  the  United  States, 
down  to  October  28,  1869,  when  he  was  discharged. 
The  ownership  of  the  vessel  was  substantially  un- 
changed, and  nearly  every  one  of  the  libelant's  voya- 
ges was  begun  or  ended  at  Philadelphia,  where  the 
ship'  8  husband  and  most  of  her  owners  resided,  and 
the  ship's  papers  were  easily  accessible  to  any  of  them. 


168    Third  Cibcuit  ;  Eastern  Pennstlvabtia. 

The  GftUoway  G.  Horria. 

We  are  unable,  under  such  circumstances,  to  say  that 
the  owners  have  any  equity,  which  ought  to  subject  the 
libelant  to  a  forfeiture  of  his  lien  upon  the  vessel,  and 
to  the  probable  loss  of  his  just  wages,  by  reason  of  his 
pecuniary  inability  to  pursue  another  remedy  for 
them. 

It  is  urged,  however,  that  the  ship  was  sailed  on 
shares,  and  that  the  libelant's  forbearance  has  ox)erated 
injuriously  to  the  owners.  It  is  too  well  settled  to  ad- 
mit of  controversy,  that  the  lien  of  seamen  for  their 
wages  is  not  affected  by  a  contract  between  the  master 
and  owners  in  reference  to  the  sailing  of  the  vessel.  1 
Sprague^  440 ;  Daveis,  392.  The  only  aspect  in  which 
such  a  contract  can  be  considered  here,  is  as  a  reason 
for  requiring  greater  promptitude  on  the  part  of  the 
seaman  in  prosecuting  his  claim  for  wages,  than  it 
might  otherwise  be  his  duty  to  observe.  Where,  how- 
ever, the  owners  had  frequent  opportunities,  by  exam- 
ination of  the  ship's  muniments,  to  ascertain  the  post- 
ure of  the  libelant's  claim ;  where  demand  was  actually 
made  upon  them  for  its  payment  a  month  before  his 
discharge ;  where  it  does  not  appear  that  any  settle- 
ment with  the  master,  upon  the  supposition  that  these 
wages  had  been  x>aid,  was  made,  it  is  difficult  to  see 
how,  in  any  aspect,  such  a  contract  can  be  used  to 
affect  the  libelant. 

In  our  judgment,  the  libelant  is  entitled  to  recover 
his  wages,  as  stated  in  the  schedule  exhibited  with  his 
libel,  to  wit^  five  hundred  and  forty-nine  doUars  and 
seventeen  cents,  with  interest  from  the  filing  thereof^ 
and  with  his  costs  to  be  taxed,  and  a  decree  will  accord- 
ingly be  entered  therefor. 
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UNITED  STATES  v.  PRESCOTT. 
District  Court;  District  of  Wisconsin^  1870. 

BaKKBUPTOY. — iNDIOTMEirrS. 

In  an  indictment  under  section  44  of  the  Bankrupt  Act  of  1867,  it  is 
not  sufficient,  either  as  to  the  proceedings  or  the  jurisdiction  of  the 
court  in  bankruptcy,  to  rely  merely  upon  a  general  averment.  All 
matters  necessary  to  constitute  the  offense  as  defined  by  the  act 
must  be  pleaded. 

The  description  of  the  goods,  in  an  indictment  under  the  act,  should 

'  be  as  definite  as  in  a  declaration  in  trover. 

The  word  fdoniously  should  be  omitted  in  indictments  under  the  act. 
The  offenses  made  indictable  are  misdemeanors. 

In  drawing  indictments,  figures  should  not  be  used  ibr  dates. 

Drawing  indictments  under  the  Bankrupt  Act  of  1867,-— explained. 

Motion  to  quash  an  indictment. 

The  defendant  was  indicted  under  section  44  of  the 
Bankrupt  Act,  for  fraudulently  obtaining  goods  on 
credit ;  and  now  moved  to  quash  the  indictment  upon 
grounds  which  appear  in  the  opinion. 

James  O.  Jerikins^  for  the  motion. 

O.  W.  Hazleton^  District- Attorney,  opposed. 

Miller,  D.  J. — ^The  first  count  of  the  indictment  char- 
ges that  on  a  certain  day  mentioned,  in  the  district  court 
of  the  United  States  for  the  District  of  Wisconsin,  under 
and  pursuant  to  an  act  of  Congress,  entitled  "  An  Act 
to  establish  a  uniform  system  of  bankruptcy  through- 
out the  United  States,"  approved  March  2,  1867,  pro- 
ceedings in  bankruptcy  were  duly  commenced  against 
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Alphonso  Prescott,  Leander  P,  Snyder,  and  R.  H. 
Lovell  (whose  full  Christian  name  is  to  the  said  grand 
inquest  unknown),  as  insolvent  debtors,  and  partners 
under  the  name  of  Prescott,  Snyder,  and  Lovell,  who 
thereupon  afterwards,  to  wit,  on  a  certain  day  men- 
tioned,  were  adjudged  bankrupts ;  that  prior  to  the 
dates  last  aforesaid,  and  within  three  months  before  the 
commencement  of  said  proceedings  in  bankruptcy,  to 
wit,  on  August  16,  1869,  within  tte  jurisdiction  of  this 
court,  and  at  and  in  the  District  of  Wisconsin,  the  said 
Alphonso  Prescott,  Leander  F.  Snyder,  and  R.  H. 
Lovell,  then  and  there  representing  themselves  to  be  as- 
sociated together  as  copartners,  under  the  firm  of  Pres- 
cott, Snyder,  and  Lovell,  and  holding  themselves  out  as 
wholesale  merchants,  and  jobbers  of  boots  and  shoes, 
under  the  false  color  and  pretense  of  carrying  on  busi- 
ness and  dealing  in  the  ordinary  course  of  trade  of 
wholesale  boot  and  shoe  merchants  and  jobbers,  did 
then  and  there  wrongfully,  unlawfully,  and  feloniously 
obtain  on  credit,  from  one  Lyman  Dike,  certain  goods 
and  chattels,  to  wit,  a  large  quantity  of  boots  and 
shoes,  of  the  value  of  five  thousand  doUars,  with  the 
intent  then  and  there,  by  the  obtaining  of  said  goods 
and  chattels,  to  defraud  the  said  Lyman  Dike,  contrary 
to  the  statute  of  the  United  States  in  such  case  made 
and  provided,  and  against  the  peace  and  dignity  of  the 
United  States  of  America. 

There  are  other  like  counts  of  the  indictment,  ex- 
cept as  to  the  names  of  persons  from  whom  goods  had 
been  obtained  by  defendants. 

It  is  alleged  in  the  motion  to  quash  the  indictment 
that  it  is  defective  in  not  setting  forth  the  manner  in 
which  the  proceedings  in  bankruptcy  were  commenced, 
and  also  in  the  description  of  the  goods,  &c. 

The  court  exercises  jurisdiction  in  bankruptcy  as 
limited  by  the  act;  and  proceedings  must  be  com- 
menced and  prosecuted  substantially  as  the  act  directs. 
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Neither  as  to  the  proeeedings  nor  the  jurisdiction  of  the 
court  in  bankruptcy,  is  it  sufficient  in  an  indictment 
under  the  act  to  rely  merely  upon  a  general  averment. 
All  matters  necessary  to  constitute  the  oflTense  must  be 
pleaded.  It  is  not  sufficient,  as  in  this  indictment,  to 
aver  that  proceedings  in  bankruptcy  were  duly  com- 
menced. It  must  be  pleaded  .and  proven  in,  order  to 
convict^  that  a  petition  in  bankruptcy  vras  presented  to 
the  district  court  by  a  certain  creditor,  naming  him, 
and  also  the  amount  of  the  debt  of  such  petitioning 
creditor,  and  the  alleged  cause  of  bankruptcy,  and  the 
adjudication  of  bankruptcy.  It  must  appear  affirma- 
tively that  the  creditor  had  a  right  under  the  law  to 
prosecute  proceedings  in  bankruptcy.  The  amount 
of  his  debt  must  appear,  otherwise  the  court  would 
have  no  jurisdiction. 

Of  the  bankrupt  consolidated  act  of  12  and  13  Vic- 
toriaj  section  44  of  the  act  under  which  the  indictment 
in  question  was  framed,  is  almost  a  literal  copy.  Sev- 
eral decisions  of  courts  in  England,  as  to  requirements 
in  the  prosecution  and  trial  of  indictments  under  their 
act,  were  made  and  published  before  the  passage  by 
Congress  of  our  bankrupt  act,  and  to  which  I  refer  as 
proper  for  consideration.  Regina  v.  Lands,  33  Mig. 
Law  &  Eq.  636 ;  Regina  ^.  Ewington,  41  Eng.  Com. 
LaWy  178 ;  King  v.  Jones,  24  Id.  166.  It  must  appear 
that  the  bankrupt  obtained  goods  within  three  months 
of  the  bankruptcy,  by  means  of  a  representation  which 
he  knew  to  be  false,  that  he  was  carrying  on  business 
and  dealing  in  the  ordinary  course  of  trade,  and  such 
representations  must  be  actually  made  by  him.  Regina 
V.  Boyd,  6  Cox^  602. 

The  description  of  the  goods  obtained  by  defendants 
is  too  uncertain ;  instead  of  a  large  quantity  of  boots 
and  shoes,  a  certain  number  of  pairs  of  boots  and  also 
of  shoes,  -or  a  certain  number  of  packages  in  boxes  of 
boots  and  also  of  shoes,  should  be  described.    This 
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could  be  ascertained  from  the  bills  of  sale.  The  de- 
scription of  the  goods  in  an  indictment  should  be  as 
definite  as  in  a  declaration  in  trover. 

The  word  feloniously  should  be  omitted  in  indict- 
ments under  the  act.  The  offenses  made  indictable  are 
misdemeanors.  And  in  drawing  indictments,  figures 
for  dates  should  not  be  used. 

This  being  the  first  indictment  in  this  court  under 
the  Bankrupt  Act,  I  have  prepared  this  opinion  as  a 
guide  to  the  district-attorney  in  future. 

The  indictment  will  be  quashed. 

Order  accordingly. 


THE  JOHN  MARTESr. 

District  Court;  Edstern  District  of  Michigan^  April 

r.,  1870. 

Seamen. — ^Desertion. — ^Foefeituee  op  Wages. 

A  tug-boat  was  engaged  in  towing  yessels  between  Lake  Erie  and 
Lake  Huron.  During  a  trip,  when  the  tug  was  off  Detroit,  the  engi- 
neer, who  was  verbally  hired  by  the  month,  and  whose  time  was  not 
up,  demanded  to  be  landed  at  that  place,  saying  he  had  a  better 
offer.  The  master  refused,  whereupon  the  engineer  left  his  post  of 
duty  and  did  not  return  to  it.  Upon  the  return  of  the  tug  he  was 
put  ashore  at  Detroit.  Held^  that  this  was  a  case  of  desertion,  and 
that  the  engineer  by  his  conduct  had  forfeited  all  wages  due  to  him. 

A  tug,  engaged  in  towing  yessels  between  Lake  Erie  and  Lake  Huron, 
is  not  a  vessel  bound  to  **  a  port  in  any  other  than  an  adjoining 
State,''  or  to  ^*  any  foreign  port,"  within  the  meaning  of  section  5  of 
the  act  of  1790,  1  Stat,  at  L,  183, — ^prescribing  the  kind  of  contract 
to  be  entered  into  between  master  and  mariner. 
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The  term  '*  voyage,''  as  applied  to  yeflBels  engaged  in  foreign  and  inter- 
state commerce  within  the  meaning  of  the  maritime  law,  is  not  ap- 
plicable to  a  tug,  making  short  trips  from  one  body  of  water  to 
another. 

Section  5  of  the  act  of  1790,  1  Bat,  at  L,  183,  and  section  25  of  the 
act  of  185G,  11  Id,  62, — ^relatiog  to  the  desertion  of  mariners, — ^must 
be  construed  together  as  statutes  in  'pari  materia.  They  do  not  re- 
peal the  maritime  law  of  desertion. 

An  offer  by  an  engineer,  who  has  disobeyed  orders  and  deserted,  made 
five  or  six  weeks  after  such  desertion,  to  return,  is  not  made  within 
a  reasonable  time. 

Where  the  statutory  penalty  for  desertion  is  iuvoked,  there  must  be 
statutory  proof ;  otherwise  it  is  not  required. 

Hearing  upon  a  libel  in  admiralty. 

This  was  a  libel  in  rem^  for  wages. 

The  libel  alleged  that  the  libelant  was  hired  and 
shipped  in  March,  1868,  to  serve  as  engineer  on  board 
the  tug  for  one  hniidred  dollars  per  month  wages ; 
that  he  entered  into  such  service  on  March  16, 1868, 
and  served  until  September  23,  of  the  same  year,  and 
claims  a  balance  due  of  one  hundred  and  twenty-nine 
dollars  and  ninety-six  cents. 

The  answer  of  William  livingstone.  Junior,  and 
other  claimants,  admitted  the  employment  of  libelant 
^^on  board  of  said  tug  as  engineer,  and  at  the  rate  of 
one  hundred  dollars  per  month,  as  alleged  in  the  first 
article  of  said  libel ;"  allied  that  the  agreement  of  li- 
belant was  to  serve  the  entire  season  of  navigation  of 
1868 ;  denied  that  libelant  well  and  feiithfully  performed 
his  duty  on  board  the  tug ;  and  denied  also  that  there 
is  due  to  libelant  the  balance  claimed,  or  any  sum  what* 
ever. 

The  answer  further  alleged  disobedience  by  the  li- 
belant of  the  lawful  commands  of  the  master  of  the  tug, 
and  desertion ;  and  claimed  damages  in  loss  of  time 
and  business  in  consequence  of  such  disobedience  and 
desertion,  in  the  sum  of  two  hundred  dollars,  and  in 
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the  further  sum  of  two  hundred  and  fifty  dollars  for 
injuries  to  the  engine  of  the  tug,  occasioned  by  the  in- 
competency of  the  engineer  the  owners  were  obliged 
to  employ  for  want  of  a  competent  one  at  hand  or  with- 
in their  reach  to  take  the  place  of  libelant. 

Mr.  A,  JRussell^  for  the  libelant. 

Messrs,  Moore  &  Oriffin^  for  the  claimants. 

LoNGTEAE,  J. — ^The  proofs  as  to  what  the  contract 
was,  and  in  relation  to  the  time  of  actual  service,  en- 
tirely agree  as  to  the  wages  per  month,  and  as  to  when 
the  service  commenced  and  when  it  ended,  and  entirely 
accord  with  the  allegations  in  the  libel.  As  to  what 
the  contract  was  in  relation  to  the  terms  of  service, 
whether  it  was  a  simple  hiring  at  one  hundred  dollars 
per  month,  indefinite  as  to  the  length  of  time  it  was  to 
continue,  or  whether  it  was  a  part  of  the  agreement 
tliat  the  libelant  should  serve  the  entire  season  of  navi* 
gation,  as  alleged  in  the  answer,  the  testimony  is  con- 
tradictory. 

The  proofs  upon  this  point  stand  entirely  upon  the 
unsupported  testimony  of  William  Livingstone,  Jr., 
one  of  the  claimants,  on  the  one  side,  and  of  the  libel- 
ant, on  the  other.  Neither  is  corroborated,  and  as  both 
stand  before  the  court  on  an  equal  footing  as  to  interest 
and  credibility,  the  testimony  of  the  one  exactly  bal- 
ances that  of  the  other.  This  allegation,  therefore,  as 
to  length  of  time  libelant  was  to  serve,  is  not  made  out, 
and  the  contract  must  stand  as  set  up  in  the  libel :  viz : 
a  hiring  at  one  hundred  dollars  per  month,  indefinite 
as  to  time  of  service  beyond  what  those  terms  sig- 
nify. Those  terms  signify :  1.  A  hiring  for  one  month 
at  least.  2.  K  the  service  is  continued  beyond  the 
month  without  any  new  agreement,  it  will  be  implied 
that  it  is  at  the  same  wages,  and  of  course  for  another 
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complete  month,  and  bo  on  from  month  to  month.  Such, 
then,  was  the  agreement. 

Under  this  agreement,  libelant  served  from  March  16, 
1868,  to  September  23,  1868,  both  days  inclusive,  five 
months  and  eight  days,  which,  at  one  hundred  dollars 
per  month,  amounts  to  sis:  hundred  and  twenty-six 
dollars  and  sixty-six  cents.  Libelant  acknowledges  the 
receipt  of  five  hundred  and  ten  dollars,  which  leaves  a 
balance  of  one  hundred  and  sixteen  dollars  and  sixty- 
six  cents,  which  amount,  with  interest  from  September 
23, 1868,  to  date  of  decree,  the  libelant  is  entitled  to  re- 
cover, unless  he  is  debarred  of  the  same*  by  the  matters 
set  up  and  proven  by  the  respondents. 

It  appears  in  the  proofs  that  the  tug  did  not  go 
into  commission  until  April  21,  1868,  a  month  and  six 
days  after  the  service  of  libelant  commenced ;  and  it  is 
claimed  that  for  that  time  libelant  has  no  lien  for  his 
wages,  his  claim,  if  any,  being  against  the  owners  in 
person,  and  not  against  the  tug.  There  is  no  allegation 
in  the  answer  on  which  to  found  this  claim,  and  it  must 
therefore  be  disregarded. 

In  this  view  of  the  question,  it  is  of  course  unneces- 
sary to  consider  what  would  have  been  its  effect  if  it 
had  been  set  up.  The  defense  set  up  is  forfeiture  of 
wages,  in  consequence  of  disobedience  of  orders  and 
desertion. 

It  appears  that  the  tug  was  engaged  in  towing  ves- 
sels between  Lakes  Erie  and  Huron,  and  that  on  Sep- 
tember 23, 1868,  as  the  tug  was  coming  down  with  a 
tow  from  Lake  Huron,  on  its  way  to  Lake  Erie,  as  she 
was  approaching  Detroit,  and  some  two  or  three  miles 
distant,  libelant  came  to  the  master,  and  asked  him  if 
he  was  going  to  stop  at  Detroit,  and  said  he  had  to  get 
off  there,  as  he  had  had  a  better  offer.  On  being  told 
by  the  master  that  he  should  not  stop  at  Detroit,  libel- 
ant said  the  boat  should  not  pass  Detroit ;  that  he  would 
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stop  the  engine ;  but  did  not  cany  his  threat  into  ex- 
ecution. He  and  the  master  had  some  words.  The 
master  called  the  mate  and  one  of  the  men  as  wit* 
nesses,  and  said  to  libelant,  ^^I  want  the  boat  to  go 
through  to  Lake  Erie— stop  her  at  your  i)eril.'*  Then 
libelant  went  to  his  room^  and  the  tug  went  on  with  its 
tow  to  Lake  Erie,  the  second  engineer  working  the  en- 
gine. Did  not  stop  at  Lake  Erie  to  look  for  a  tow,  but 
came  back  light,  on  account  of  the  difficulty  with  libel- 
ant, and  landed  him  at  Detroit.  Another  engineer  was 
found  and  employed  within  two  or  three  hours,  and  the 
tug  went  on  to  Lake  Huron,  and  the  next  day  procured 
a  tow  down. 

Libelant  testifies  that  one  reason  of  his  leaving  was, 
that  from  March  to  September  he  had  no  change  of 
bed-clothes,  and  the  tug  was  an  old  boat. 

The  master  and  owner  both  testify,  that  they  never 
before  heard  any  fault  found  by  libelant  with  his  bed  or 
board  on  the  tug.  The  only  reason  he  gave  for  quitting 
was  that  he  had  a  better  job. 

Livingstone  testifies  that  libelant  came  to  him  for  his 
pay  twice — once  next  day  after  he  quit,  and  once  some 
five  or  six  weeks  afterwards,  and  was  refused  on  both 
occasions,  for  the  reason  that  he  quit  as  he  did. 

Libelant  testifies  that  when  he  went  for  his  pay,  and 
was  refused,  he  offered  to  return  to  the  boat,  but  does 
not  state  on  which  occasion. 

Livingstone  says  it  was  on  the  second  occasion,  and 
after  libelant  had  lost  the  situation  he  left  the  tug  to 
obtain. 

Up  to  the  time  libelant  demanded  to  be  put  ashore 
at  Detroit,  as  above  stated,  he  had  always  obeyed 
orders  and  performed  his  duties  well.  The  earnings  of 
the  tug  about  that  time  were  about  one  hundred  and 
fifty  dollars  per  day. 

No  shipping  articles  were  signed  by  libelant,  and 
the  agreement  was  not  in  writing ;  no  entry  of  the  de- 
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sertion  was  made  upon  the  log-book  or  list  of  the  crew, 
nor  were  any  of  the  statutory  formalities  observed; 
and  therefore  the  defense  of  deserting  must  be  made 
out,  if  at  all,  under  the  maritime  law,  independent  of 
the  statutes  upon  the  subject. 

It  is  claimed,  on  behalf  of  libelant,  that  desertion  is  a 
statutory  offense,  and  can  be  proved  only  in  the  manner 
and  form  prescribed  by  statute  ;  or  in  other  words,  that 
the  statutes  upon  this  subject  have  by  implication  re- 
pealed the  maritime  law  of  desertion. 

In  regard  to  repeal  of  laws  by  implication,  the  rule 
is  this :  that  a  general  statute,  without  an  express  re- 
pealing clause,  will  not  repeal  an  existing  law  upon  the 
same  subject,  unless'  the  two  are  irreconcilably  incon- 
sistent. The  leaning  of  courts  is  against  the  doctrine. 
The  two  laws  will  be  reconciled,  if  i>ossible,  so  that 
both  may  stand.    Sedgw.  Stat.  <6  Cons.  Law^  123,  126. 

Now,  by  the  maritime  law,  briefly  stated,  desertion, 
to  work  a  forfeiture  of  wages,  must  be  not  only  an  ab- 
sence without  leave,  or  in  disobedience  of  orders,  but 
with  the  intention  not  to  return — ^to  abandon  the  vessel 
and  the  service.  Cloutman  v.  Tunison,  1  Sumn.  373, 
375,  876 ;  1  Conk.  Adm.  129. 

By  the  statute  (Act  of  1790, 1  Stat,  at  L.  133,  §  6),  a 
forfeiture  of  wages  is  worked  by  an  absence  without  leave 
for  forty-eight  hours  at  one  time,  whether  it  was  with 
or  without  the  intention  to  return.  The  statute  also  im- 
poses additional  penalties,  viz :  forfeiture  of  the  sea- 
man's goods  and  chattels,  and  payment  of  damages. 

There  is  no  inconsistency  in  these  two  laws.  By 
both,  the  absence  must  be  without  leave,  and  all  ante- 
cedent wages  and  advances  are  forfeited.  If  the  inten- 
tion not  to  return  exists,  and  forfeiture  of  wages  alone 
is  sought,  then  the  maritime  law  is  sufficient,  and  may 
be  resorted  to ;  but  if  such  intention  cannot  be  shown, 
and  an  absence  of  forty-eight  hours  at  one  time  can  be ; 

or  if  a  forfeiture  of  goods  and  chattels  and  payment  of 
n— 13 
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damages  is  sought  in  addition  to  fotrfeiture  of  wages, 
then  a  statutory  desertion  must  be  made  out;  or,  in 
other  words,  there  is  both  a  statute  desertion  and  de- 
sertion by  the  maritime  law.  If  the  former  is  relied 
on,  then  the  statutory  proof  must  be  made;  other- 
wise, not. 

It  is  true  that  the  contrary  doctrine  was  held  for  a 
number  of  years  by  sqme  of  the  Federal  courts,  partic- 
ularly by  the  district  courts  for  the  Southern  District  of 
New  York  and  Eastern  District  of  Pennsylvania,  as 
appears  by  the  cases  cited  by  the  learned  counsel  for 
libelant,  and  other  cases.  See  The  Cadmus,  BlatcTif.  & 
H.  139 ;  The  Martha,  Id.  161 ;  The  Elizabetji  Frith, 
Id.  196  ;  The  Union,  Id.  646,  666,  666.  Also  Wood  v. 
The  Nimrod,  Oilp.  83;  Snell  v.  The  Independence, 
Id.  140  ;  Kna«g  ^.  Goldsmith,  Id.  207. 

I  think  it  will  be  found  that  nearly,  if  not  quite 
all  the  decisions  upon  the  point,  hold  the  doctrine 
here  contended  for,  and  even  Judge  Betts,  who  made 
the  decisions  above  cited  fipom  EUdchf.  &  -ff,  some  ten 
years  after  the  last  of  those  decisions  was  made,  came 
around  squarely  upon  this  doctrine,  and  in  the  case 
pf  The  Osceola,  Olc.  461,  made  use  of  the  following 
language:  "The  statutory  evidence  is  necessary  to 
convict  a  seaman  of  a  desertion  which  carries  a  forfeit- 
ure of  wages  when  not  shown  to  be  willful,  and  with  in- 
tention not  to  return  to  the  vessel.  The  desertion  pun- 
ished as  an  offense  by  the  maritime  law,  is  defined  in 
the  same  terms,  and  established  by  the  same  process,  as 
it  was  prior  to  the  act  of  July  20,  1790."  And  I  think 
it  may  be  considered  the  established  doctrine,  by  au- 
thority as  well  as  on  principle,  that  the  act  of  1790  did 
not  repeal  the  maritime  law  of  desertion.  See  2  Pars. 
Ship.  &  Adm.  102,  103,  note  2 ;  1  Conh.  Adm.  129,  131 ; 
3  Kent  Com.  198  ;  Cloutman  v.  Tunison,  1  Sumn.  373, 
380 ;  Coffin  x.  Jenkins,  3  Story ^  188  ;  The  Cadmus  v. 
Matthews,  2  Paine  C.  Oif.  229 ;  The  Union  v.  Jansen, 
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Id.  277 ;  Barton  n.  Salter,  21  Law  Rep.  148 ;  The  Ro- 
vena,  Ware^  309;  Piehl  t>.  Balchen,  Olc.  33;  The^ 
Swallow,  Id.  10 ;  The  Crasader,  Ware,  437,  447 ;  The 
Regnlus,  1  Pet  Admi.  212. 

But  there  is  another  fatal  objection  to  the  proposi- 
tion under  consideration  as- applicable  to  the  present 
case.  The  seamen  or  mariners  who  are  liable  to  the 
statutory  forfeiture  are  described  in  section  5  of  the  act 
of  1790  as  follows :  "Any  seaman  or  mariner  who  shall . 
have  subscribed  such  contract  as  is  hereinbefore  de 
scribed." 

The  cases  in  which  such  contract  is  required,  and 
the  nature  of  the  contract,  are  prescribed  in  the  first 
sentences  of  the  act,  in  the  following  words  :  "  Every 
master  or  commander  of  any  ship  or  vessel  bound  from 
a  port  of  the  United  States  to  any  foreign  port,  or  of 
any  ship  or  vessel  of  the  burden  of  fifty  tons  or  up- 
ward, bound  from  a  port  in  one  State  to  a  port  in  any 
other  than  an  adjoining  State,  shall,  before  he  proceed 
on  such  voyage,  make  an  agreement  in  writing  or  in 
print,  with  every  seaman  or  mariner  on  board  such 
ship  or  vessel,  ....  declaring  the  voyage  or  voyages, 
term  or  terms  of  time  for  which  such  seaman  or  mariner 
shall  be  shipped." 

Now  in  this  case,  the  vessel  is  a  tug,  engaged  in  tow- 
ing vessels  between  Lakes  Erie  and  Huron,  through  the 
Detroit  and  St.  Clair  rivers,  and  over  the  St.  Clair  flats. 
She  was  from  the  port  of  Detroit,  in  the  State  of  Michi- 
gan, but  was  not  bound  to  ''  any  foreign  port,"  and  al- 
though a.  vessel  of  upwards  of  fifty  tons  burden,  she 
was  not  bound  to  a  '*  port  in  any  other  than  an  adjoin- 
ing State."  She,  in  fact,  was  not  bound  to  any  pprt 
whatever.  Her  destination  and  employment  was  almost 
exclusively  out  upon  the  open  water.  It  is  true,  in  the 
prosecution  of  her  occupation,  she  might  and  might 
not  run  into  Canadian  waters,  or  stop  at  points  on  the 
Canadian  shore  for  wood  or  other  supplies,  as  it  is 
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shown  that  she  did  at  Maiden,  on  September  23,  on  her 
way  back  from  Lake  Erie  to  Detroit,  bnt  clearly  this 
dbes  not  bring  her  within  the  description  of  vessels  to 
which  the  statute  is  intended  to  apply.  It  is  said  that 
she  also  frequently  ran^into  waters  and  sometimes  took 
her  tows  into  ports  in  the  State  of  Ohio ;  but  Ohio 
is  an  adjoining  State,  and  therefore  not  within  the 
statute. 

The  statute  was  intended  to  apply  to  vessels  en- 
gaged in  foreign  commerce,  and  inter-State  commerce, 
other  than  between  adjoining  States,  and  of  course 
not  to  a  case  of  this  kind.  See  The  B.  F.  Bruce, 
1  Newh.  539.  The  act  of  1856  (11  Stat,  at  L.  62,  §  25), 
must  be  construed  together  with  the  act  of  1790, 
in  pari  Tnateria^  and  as  constituting  part  and  parcel  of 
the  same  general  system,  and  therefore  the  remarks 
above  made  in  relation  to  the  act  of  1790  will  apply 
with  equal  force  to  that  of  1856.  Was  there,  then,  a  de- 
sertion by  libelant^  within  the  meaning  of  the  maritime 
law  1  As  we  have  already  seen,  absence  from  the  ves- 
sel without  leave,  and  with  the  intention  not  to  return, 
are  essential  elements,  although  not  all  the  elements  of 
the  offense.  That  these  elements  existed  in  this  case  1 
think  is  clearly  made  out  by  the  proofs.  It  cannot  be 
said  that  because  the  master  brought  libelant  to  De- 
troit, and  put  him  ashore,  that  therefore  libelant  did 
not  quit  without  leave.  It  clearly  appears  that  the 
master  was  compelled  to  do  this  in  consequence  of  the 
conduct  of  the  libelant,  and  in  order  to  enable  him  to 
continue  the  prosecution  of  the  business  of  the  tug. 
Beginning  with  the  demand  of  libelant  when  approach- 
ing Detroit,  to  be  put  ashore,  followed  as  it  was  by  his 
quitting  his  post  and  going  to  his  room,  leaving  the 
engine  to  be  worked  by  his  second,  or  not  at  all,  and 
his  refusal  to  stay  and  work  the  engine  at  Lake  Erie 
till  the  tug  could  pick  up  a  tow  and  bring  it  back,  thus 
compelling  the  master,  against  his  will,  to  abandon 
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the  enterprise  and  put  back  into  the  home  port  to  ob- 
tain an  engineer,  and  libelant' s  finally  leaving,  the  vessel 
at  Detroit  to  accept  an  engagement,  as  he  said,  upon 
another  vessel,  constituted  but  one  act,  and  that  act  is 
clearly  desertion,  so  far  as  absence  without  leave,  with 
intention  not  to  return,  is  essential  to  make  out  the 
offense. 

But  it  is  said  that  desertion  can  only  take  place 
during  a  voyage.  This  is  no  doubt  correct  as  a  gen- 
eral rule.  The  term  "voyage,''  however,  as  applied 
to  vessels  engaged  in  foreign  and  inter- State  com- 
merce within  the  meaning  of  the  maritime  law,  is 
clearly  inapplicable  to  a  tug,  making  short  trips,  gener- 
ally not  from  port  to  port,  but  from  one  body  of  water 
to  another,  merely  famishing  the  motive  power  to  other 
vessels  themselves  bound  on  a  voyage,  not  taking  on 
freight  at  one  port  and  delivering  it  at  another,  but 
picking  up  its  burdens  upon  the  water,  and  wherever 
its  aid  is  invoked,  and  dropping  them  again  upon  the 
water.  It  would  be  a  misnomer  to  apply  the  term 
'* voyage"  in  the  sense  of  the  maritime  law  to  such 
trips. 

The  reason  of  the  rule  that  desertion  can  take  place 
only  during  a  voyage,  applied  to  a  case  like  the  one 
under  consideration,  results  in  this :  that  desertion  can 
take  place  only  during  the  term  of  service  agreed  upon, 
whether  that  be  for  the  entire  season  of  navigation,  or 
for  specified  time. 

But,  as  applied  to  the  £icts  in  this  case,  it  can  make 
no  difference  whether  a  trip  is  regarded  as  a  voyage  or 
not,  because,  in  view  of  the  position  above  assumed, 
that  the  entire  conduct  of  libelant,  commencing  with 
his  demand  to  be  put  ashore  at  Detroit,  and  ending 
with  his  leaving  the  vessel,  was  but  one  act  of  deser- 
tion, the  desertion  did  take  place  during  a  trip  or  voy- 
age, if  we  choose  so  to  call  it 

Notwithstanding  all  this,  however,  if  libelant  had, 


182  Eastern  Disteict  of  Michig^^it. 

The  John  Martin. 


as  is  contended  in  his  behalf,  a  legal  right  to  termin- 
ate his  engagement  at  any  moment,  and  consequently 
to  make  the  demand  he  did,  and  to  enforce  it  as  he  did, 
then  of  course  there  was  no  desertion. 

As  we  have  already  seen,  the  hiring  was  by  the 
month,  atd  libelant  left  at  the  end  of  eight  days  of  the 
month  in  which  he  left.  An  agreement  to  pay  by  the 
month  cannot  be  construed  into  an  agreement  to  pay 
by  any  less  period. 

The  monthly  service  and  the  monthly  wages  are  in- 
divisible, and  both  by  the  admiralty  and  the  common 
law,  if  the  service  is  abandoned  during  the  month  with- 
out justifiable  cause  the  obligation  to  pay  for  past  ser- 
vices is  destroyed. 

The  common  law  courts,  after  a  long  contest  have, 
however,  soniewhat  ameliorated  this  rule,  so  that  they 
will  now  allow  a  recovery  for  what  the  services  are  act- 
ually worth,  not  beyond  the  contract  price,  subject  to 
a  set-ofif  or  recoupment  for  damages  resulting  from  the 
non-performance. 

Libelant  has  not  chosen  to  adopt  this  course,  how- 
ever, but  has  chosen  to  arrest  the  vessel  in  a  court  of 
admiralty,  and  submit  his  rights  to  be  decided  on  the 
principles  of  the  admiralty  law,  and  the  owners  insist 
that  the  rights  shall  be  determined  by  the  strict  rules ' 
of  that  law.  By  that  law,  libelant  had  no  right  to  leave 
till  the  end  of  the  month,  without  justifiable  cause. 
See  The  Swallow,  Olc.  4,  10,  11. 

Had  he  such  cause?  He  says  one  reason  of  his 
leaving  was,  that  his  bed  was  not  changed  during  the 
whole  six  months  and  upwards  that  he  was  on  the  tng, 
and  the  tug  was  an  old  boat ;  but  he  made  no  complaint 
of  that  kind  during  the  whole  six  months.  He  did  not 
give  these  as  reasons  for  leaving,  but  gave  another  and 
a  diflTerent  reason  at  the  time  he  left ;  and  he  did  not 
mention  it  in  his  testimony  as  first  given,  although  he 
was  asked  his  reasons  for  leaving.    I  cannot  believe, 
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therefore,  that  even  if  the  fects  sworn  to  by  him  ex- 
isted, they  constitnted  any  part  of  the  cause  of  his 
leaving.  It  may  be  said  that  the  hiring  being  1t)y  the 
month,  libelant  will  forfeit  only  his  wages  for  the  month 
in  which  he  left.  A  moment' s  reflation  will  show  the 
unsoundness  of  the  position.  The  hiring  being  by  the 
month,  either  party  could  temninate  the  contract  at  the 
end  of  any  month ;  but  until  it  was  so  terminated,  the 
service  was  by  virtue  of  the  original  agreement,  and 
was  one  entire  thing. 

But  it  is  claimed  that  libelant  oflTered  to  return  to 
the  vessel  and  resume  his  position  as  engineer.  An 
offer  to  return  within  a  reasonable  time,  and  before  the 
place  has  been  fiUed  by  another,  will,  as  a  general  rule, 
avoid  the  forfeiture.  See  2  Pars.  Shvpp.  &  Adm. 
99,  and  cases  cited  in  Nolen^  4,  -6  ;  also,  The  Philadel- 
phia, Olc.  219. 

Libelant  testifies  that  when  he  called  on  the  owners 
for  his  pay  and  was  refused,  he  offered  to  return,  but 
he  does  not  state  when  this  occurred. 

Livingstone,  one  of  the  owners,  testifies  that  libel- 
ant called  twice  for  his  pay — once  the  next  day  after  he 
left,  and  again  some  five  or  six  weeks  after — ^and  that  it 
was  upon  the  last  occasion  that  he  offered  to  return.  As 
this  is  not  inconsistent  with  libelant' s  statement,  it  must 
be  taken  to  be  the  truth.  This  was  not  within  a  reason- 
able time,  and  another  engineer  had  been  engaged,  and 
was  then  occupying  the  position.  The  forfeiture  was, 
therefore,  not  avoided  by  the  offer  to  return. 

It  is  true  the  kind  of  service  under  consideration 
does  not  call  for  the  same  rigorous  application  of  the 
law  as  ocean  service,  because  there  the  consequences 
of  desertion  may  be  vastly  more  serious.  The  court 
may  in  its  discretion  alleviate  the  rigors  of  the  general 
rule,  and  in  view  of  mitigating  circumstances,  may  im- 
pose a  less  penalty  than  that  of  entire  forfeiture  of 
wages.    But  I  fail  to  see  any  mitigating  circumstances 
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in  this  case.  They  are,  rather,  of  an  aggravated  char- 
acter. When  the  tug  is  in  the  midst  of  a  trip,  with 
several  vessels  in  tow,  and  at  a  point  and  at  a  time 
when  it  might  and  probably  would  cause  the  tug  to  be 
mulcted  in  damagei)  and  the  loss  of  the  towage,  if  she 
should  stop  to  look  up  another  engineer,  this  man, 
without  any  previous  notice,  and  without  any  cause 
other  than  to  accomplish  his  own  advantage,  suddenly 
proposes  to  leave  the  vessel,  and  demands  that  the  tug 
shall  stop  and  put  him  ashore ;  and  to  enforce  his  de- 
mand, defiantly  threatens  to  stop  the  engine ;  and  when 
he  is  overawed  from  doing  this  by  the  orders  and 
counter-threats  of  the  master,  he  goes  to  his  room,  and 
refuses  to,  or  at  least  does  not  further  discharge  his 
duties,  and  thus  compels  the  master  to  return  and  put 
him  ashore. 

This  seems  to  me  a  case  truly  in  which  the  law 
should  be  rigorously  applied. 

A  decree  must  be  entered  dismissing  the  libel,  and 
for  costs  to  claimants,  to  be  taxed. 


STANWOOD  V.  GREEN. 

District  Court;  Southern  District  of  Mississippi^ 

June  T.,  1870. 

Inlternal  Revenue. — ^Powers  op  Supervisors. 

A  Bnpervisor  of  internal  revenue  is  entitled,  under  the  provisions  of 
the  internal  revenue  act  of  July  20,  1868,  f  49,  15  BUU.  at  L.  144, 
to  examine  the  books  and  papers  belonging  to  banks,  bankers,  bro- 
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kers,  and  banking  associations,  and  is  not  bound  to  inform  the 
owners  of  his  purpose  in  making  such  examination. 

Where  a  summons  for  the  production  of  ho4ks  has  been  issued  b;^ 
the  supervisor  of  internal  revenue,  and  such  summons  has  been  duly 
executed,  but  not  complied  vnth,  a  Unit^tl  States  district  judge 
may,  upon  application,  and  proof  of  these  facts,  issue  a  writ  of  at- 
tachment. 

Section  49  of  the  act  of  July  20, 1868, 15  Stat  at  L.  144,--which  gives 
supervisors  of  internal  revenue  the  right  to  examine  such  books  and 
papers  as  show  the  operation  of  banks,  &c.,  with  the  public,  and 
are  connected  with  the  internal  revenue  of  the  United  States, — is 
not  unconstitutional,  either  ais  purporting  to  authorize  an  unreason- 
able seizure  and  search,  or  as  compelling  a  party  to  testify  against 
himself. 

Motion  to  quasli  an  attachment 

Hill,  J. — ^The  questions  now  presented  arise  upon 
the  following  proceedings : 

The  applicant  being  the  supervisor  of  internal  rev- 
enue for  the  States  of  Alabama  and  Mississippi,  called 
at  the  banking  house  of  Messrs.  J.  &  T.  Green,  and  re- 
quested to  see  the  checks  received  by  them  as  such 
bankers  on  the  previous  day,  which  the  Messrs.  Grreen 
refused  to  exhibit ;  insisting  that  the  supervisor,  under 
the  acts  of  Congress,  possesses  no  such  right ;  and  that, 
were  such  the  provision  of  the  act,  it  would  be  in  viola- 
tion of  the  constitution  of  the  United  States,  and  of  no 
eflTect ;  whereupon  the  supervisor  issued  his  summons 
directed  to  the  Messrs.  Green,  requiring  them  to  pro- 
duce before  him,  at  his  office  in  Jackson,  all  books  of 
accounts  and  papers  containing  entries  of  accounts  be- 
tween the  banking  house  of  said  J.  &  T.  Green  and  all 
other  persons ;  which  summons  was  duly  executed,  but 
which  was  not  complied  with.  Whereupon  application 
was  made  to  me  for  a  writ  of  attachment  to  compel  said 
bankers  to  produce  said  books  and  papers ;  and  upon 
proof  of  the  execution  of  said  summons,  and  the  non- 
compliance therewith,  the  attachment  was  issued,  and 


186         Southern  Disteiot  of  Mississippi. 

— * » 

Stanwood  9.  Green.     ' 

* 

the  said  bankers  appeared  at  the  return  thereof; 
and,  by  counsel,  moved  to  quash  the  proceedings  for 
the  following  reasans : 

1.  That  the  application  showed  no  facts  under  the 
acts  of  Congress  giving  to  the  district  judge  jurisdiction 
to  entertain  this  proceeding. 

2.  That  if  the  facts  as  stated  were  sufficient  un- 
der the  acts  of  Congress  to  authorize  this  proceeding 
upon  the  part  of  the  supervisor  and  judge,  such  legis- 
lative act  would  be  repugnant  to  the  Constitution  of  the 
United  States,  and  void. 

The  first  question  for  consideration  is,  what  power 
and  authority  does  the  act  approved  July  20,  1868, 
confer  upon  the  supervisor  in  relation  to  the  examina- 
tion of  books  and  papers  of  a  private  banker  ?  The  act 
approved  June  30,  1864,  provides  that  banks  chartered 
or  organized  under  a  general  law,  with  a  capital  not  ex- 
ceeding the  sum  of  fifty  thousand  dollars,  and  bankers 
using  or  employing  a  capital  not  exceeding  fifty  thou- 
sand dollars,  shall  pay  a  tax  of  one  hundred  dollars ; 
when  using  or  employing  a  capital  exceeding  fifty 
thousand  dollars,  for  every  one  thousand  dollars  in  ex- 
cess of  fifty  thousand  dollars,  the  sum  of  two  dollars. 
Every  incorporated  or  other  bank,  and  every  person, 
firm,  or  company  having  a  place  of  business  where 
credits  are  opened  by  the  deposit  or  collection  of  money 
or  currency  subject  to  be  paid  or  remitted  upon  draft, 
check,  or  order,  or  where  money  is  advanced  or  loaned 
on  stocks,  bonds,  buUion,  bills  of  exchange,  or  prom- 
issory notes  are  received  for  discount  or  for  sale,  shaU 
be  regarded  as  a  bank  or  a  banker. 

Section  110  of  the  same  act  provides  that  there  shall 
be  levied,  collected,  and  paid  a  tax  of  one-twenty- 
fourth  of  one  per  cent,  each  month  upon  the  average 
amount  of  deposits  of  money  subject  to  payment  by 
check  or  draft,  or  represented  by  certificates  of  deposit, 
whether  payable  on  demand  or  at  a  future  day,  with 
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any  person,  bank,  association,  company,  or  corporation 
engaged  in  the  business  of  banking ;  and  a  tax  of  one- 
twenty-fourth  of  one  per  cent,  per  month,  as  aforesaid, 
upon  the  capital  of  any  bank,  association,  company,  or 
corporation,  and  on  the  capital  employed  by  any  per- 
son in  the  business  of  banking,  beyond  the  average 
amount  invested  in  United  States  bonds ;  and  fuii^her 
provides  for  making  monthly  returns,  and  the  payment 
of  such  taxes,  imposts,  penalties,  &c. 

Section  99  of  the  same  act  further  provides  that 
there  shall  be  paid  on  all  sales  made  by  brokers,  banks, 
or  bankers,  whether  for  the  benefit  of  others  or  on  their 
own  account,  the  following  taxes,  that  is  to  say :  Upon . 
all  sales,  or  contracts  for  the  sale  of  stocks,  bonds,  gold 
and  silver  bullion  and  coin,  promissory  notes  or  other 
securities,  a  tax  of  one  cent  for  every  hundred  doUars 
of  the  amount  of  such  sales  or  contracts,  &c.  The  act 
further  provides  that,  in  all  such  sales,  or  contracts  of 
sales,  there  shall  be  made  and  delivered  by  the  seller 
to  the  buyer,  a  bUl  or  memorandum  of  such  sale  or 
contract,  on  which  there  shaU  be  affixed  a  lawful  stamp 
or  stamps,  in  value  equal  to  the  amount  of  tax  on  such 
sale,  to  be  determined  by  the  rates  of  tax  before  men- 
tioned ;  and  other  provisions  in  relation  to  such  tax, 
stamps,  and  {)enalties  for  nouTCompliance  and  violation, 
which  need  not  be  here  stated. 

From  the  above  provisions  of  the  internal  revenue 
laws  it  will  be  seen  tiiat  a  very  considerable  revenue  is 
imposed  upon  these  banking  associations,  and  persons 
engaged  in  banking,  and  various  duties  are  Imposed 
thereon.  And  to  determine  what  taxes  should  be  paid, 
the  books  and  papers  belonging  to  such  banks  and 
banking  associations  should  be  shown. 

By  reference  to  the  act  approved  July  20,  1868,  im- 
posing taxes  on  spirituous  liquors  and  tobacco,  and  for 
other  purposes,  it  will  be  found  that  by  section  49  of 
the  act>  after  providing  for  the  apj>ointment  of  a  super* 
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visor  of  internal  Tevenue,  it  is  further  provided  that  it 
shall  be  the  duly  of  the  supervisor,  under  the  direction 
of  the  commissioner,  to  see  that  all  lavrs  and  regulations 
relating  to  the  collection  of  internal  taxes  are  faithfully 
executed  and  complied  with  ;  to  aid  in  the  prevention, 
detection,  and  punishment  of  any  frauds  in  relation 
thereto  ;  and  to  examine  into  the  eflSiciency  and  conduct 
of  all  officers  of  internal  revenue  within  his  district ; 
and  for  such  purposes  he  shall  have  the  power  to  ex- 
amine all  persons,  books,  papers,  accounts,  and  prem- 
ises, and  to  administer  oaths,  and  to  summon  any  per- 
son to  produce  books  and  papers  and  to  appear  and 
testify  before  him,  and  compel  a  compliance  with  such 
summons  in  the  same  manner  as  assessors  may  do, 
&c. 

That  there  exists  a  necessity  for  taxation,  and  to  a 
very  large  amount,  is  not  denied.  That  the  amount, 
the  subjects  of  taxation,  and  the  mode  of  assessing 
and  collecting  the  same,  are  questions  alone  to  be  de- 
termined by  Congress,  the  law-making  power,  and 
with  which  the  courts  have  nothing  to  do,  it  being  their 
duty  to  expound  and  enforce  the  laws.  Is  also  ad- 
mitted. It  was  competent  for  Congress  to  provide  for 
the  appointment  of  such  officers  as  might  be  deemed 
necessary  for  the  collection  of  the  revenue,  and  to  pre- 
scribe their  duty.  The  act  stated  has  provided  for  the 
appointment  of  a  supervisor,  and  has  prescribed  his 
duties :  1.  To  see  that  the  laws  for  the  collection  of  in- 
ternal reventle  are  faithfully  executed  and  complied 
with.  2.  To  aid  in  the  prevention  and  punishment  of 
firauds  in  relation  thereto.  3.  To  examine  into  the  effi- 
ciency and  conduct  of  the  revenue  officers  of  his  dis- 
trict. And  to  enable  him  to  perform  any  one  or  all  of 
these  duties  he  is  .invested  v^th  these  extraordinary 
powers,  as  they  are  termed  without  which  he  would 
be  unable  to  perform  the  duty  assigned  him. 

It  is  contended  by  the  counsel  of  the  Messrs.  Green 
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tliat  this  power  is  only  to  be  executed  in  the  same 
cases,  and  in  the  same  way  that  assessors  may  do  un- 
der the  act  of  1868.  This  is  a  mistake  ;  the  powers  are 
of  a  different  character  altogether ;  it  is  only  when  the 
summons  is  not  complied  with  that  obedience  thereto 
is  to  be  enforced  as  provided  for  in  the  case  of  non- 
compliance with  the  summons  issued  by  assessors, 
which  is  to  apply  for  an  attachmeut  to  the  district  judge 
of  the  district,  or  to  a  commissioner  of  the  circuit  court 
of  the  United  States. 

It  is  contended  that  before  the  Messrs.  Green  were 
under  any  obligation  to  produce  their  books  and  papers 
the  supervisor  was  bound  to  inform  them  of  his  pur- 
pose in  the  inspection.  This  he  was  not  bo  and  to  do ; 
for  such  a  disclosure  might  have  defeated  the  very  ob- 
ject of  the  examination.  It  might  have  been  to  reach  a 
defaulting  or  fraudulent  oflScer,  or  other  person  com- 
mitting frauds  on  the  revenue,  who  might  thereby  have 
been  notified  of  such  proceedings  against  him,  and 
made  his  escape,  or  covered  up  his  fraud. 

Without  farther  comment,  I  am  satisfied  that  the 
supervisor  is  entitled  under  the  law  to  the  examination 
sought,  and  to  this  mode  of  procuring  it ;  which  brings 
us  to  the  last  proposition,  and  that  is,  the  repugnance 
of  these  acts  of  Congress  to  the  Constitution. 

It  is  said  that  this  is  an  attempt  at  an  unreasonable 
seizure  and  search  into  the  private  affairs  of  the  citi- 
zens, against  which  they  are  protected  by  the  .Consti- 
tution. There  is  no  attempt  to  investigate  any  of  the 
private  affairs  of  the  Messrs.  Green,  only  an  examina- 
tion into  so  much  of  their  business  as  relates  to  the 
operations  of  their  banking  house  is  and  connected  with 
the  subjects  of  taxation ;  beyond  this,  he  has  no  right 
to  institute  an  inquiry.  Although  the  Messrs.  Green  are 
not  operating  under  a  charter,  they  are  nevertheless 
doing  business  with  the  public  as  bankers.  If  doing  a 
business  legitimately, — ^and  there  is  no  charge  that  they 


190  SOITTHERN  DiSTKICT  OP  MISSISSIPPI. 

Stanwood  v.  Green. 

■  ■  » 

are  not,  nor  is  it  necessary,  as  we  have  seen,  that  there 
should  be,  to  support  this  inquiry, — no  injury  can 
result  to  them  from  an  inspection  of  their  books 
and  papers  connected  with  this  public  business,  in 
which  the  United  States  has  an  interest  in  the  collection 
of  the  revenue  imposed.  I  am  satisfied  that  it  is  not 
an  invasion  of  any  of  the  rights  secured  under  the 
Constitution. 

But  it  is  contended  that  it  is  in  violation  of  that  por- 
tion of  the  Constitution  which  protects  parties  against 
being  compelled  to  testify  against  themselves.  If  the 
provision  of  the  Constitution  protecting  parties  against 
being  compelled  to  produce  such  papers  and  docu- 
ments as  may  tend  to  subject  them  to  a  criminal  prose- 
cution applies  in  this  case,  they  are  relieved  from  such 
liability  by  the  provisions  of  the  act  of  Congress  ap- 
proved February  26,  1868,  15  Stat  at  L.  37,  which  was 
intended  to  enable  the  government,  through  its  officers, 
to  detect  and  punish  frauds  by  obtaining  evidence  from 
those  otherwise  protected  under  this  provision  of  the 
Constitution. 

The  unconstitutionality  of  the  act  conferring  the 
power  has  been  pressed  by  counsel  with  unusual  abil- 
ity and  zeal,  but  he  has  failed  to  convince  my  mind  of 
its  correctness.  It  was  competent  for  Congress  to  pro- 
vide the  mode  by  which  compliance  with  the  demand 
for  an  inspection  of  such  books  or  documents,  as  well 
as  the  testimony  of  witnesses,  might  be  enforced,  and 
it  has  adopted  the  measures  stated  in  the  act ;  referring 
it  to  the  judge  of  the  district,  in  whom  judicial  power 
is  vested,  to  determine  the  rights  of  the  parties  and  to 
enforce  obedience  to  the  laws ;  and  has  not  left  it  to  the 
supervisor  to  be  the  judge  of  the  extent  of  his  powers 
in  such  cases.  If  the  Messrs.  Green  were  of  the  opin- 
ion, as  they,  I  am  satified,  were,  that  this  demand  upon 
them  was  not  authorized  by  law,  it  was  their  right  to 
jefase  compliance  until  the  question  should  be  deter- 
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mined  by  the  proper  tribunal,  and  in  the  mode  pre- 
scribed by  law,  and  their  non-production  of  their  books 
and  lepers,  under  the  circumstances,  is  by  no  means 
to  be  taken  as  a  suspicion  of  their  having  been  guilty 
of  any  omission,  or  any  violation  of  law ;  for  no  man, 
however  correct  in  his  business,  would  be  willing  to 
have  bis  afiairs  pried  into  by  those  having  no  legal  au- 
thority to  do  so.  And  it  is  not  to  be  presumed  that 
the  supervisor  would  desire  to  inquire  into  the  private 
affairs  of  citizens  for  any  other  purpose  than  those  con- 
nected with  his  official  duties.  To  settle  the  legal  rights 
of  both  parties  without  reflection  on  either,  this  case 
has  been  brought  before  me ;  and  coming  to  the  con- 
clusion I  have,  I  feel  constrained  to  overrule  the  motion 
to  quash  the  proceedings,  and  unless  other  proceedings 
are  proposed,  the  Messrs.  Green  will  be  directed  to  pro- 
duce such  books  and  papers  as  the  supervisor  may  de- 
sire to  examine,  connected  with  their  banking  opera- 
tions ;  it  beiDg  understood  that  this  right  ujKJn  the  part 
of  the  sui)ervisor  extends  only  to  such  books  and  pa- 
pers as  relate  to  their  banking  operations,  and  are 
connected  with  the  internal  revenue  of  the  United 
States. 

Order  accordmgly. 
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UNITED    STATES  v.  A  DISTILLERY  IN  WEST- 
FRONT- STREET. 

District  Court;  District  of  Delaware^  1870. 

Revenue  Laws. — ^Validitt  op  Provisions  Impos- 
ing Forfeiture, 

An  act  of  Congress, — snch  as  section  44  of  the  act  of  July  20,  1868, 
16  Btat,  at  L,  142,  which  declares  that  real  property  employed  in  a 
violation  of  a  revenue  law  shall  be  forfeited  therefor, — is  not  uncon- 
stitutional. Such  an  act  may  be  sustained  as  a  regulation  of  civil 
policy  appropriate  to  accomplish  a  purpose  vital  to  government. 

Libel  of  information  to  enforce  a  forfeiture. 

Hall,  J. — This  is  a  case  of  libel  of  information  on 
behalf  of  the  United  States  in  rem;  that  is  to  say,  a 
distillery,  being  a  brick  building,  106  West-Front-street, 
Wilmington,  and  the  lot  of  land  on  which  the  said  dis- 
tillery stands,  and  certain  apparatus,  &c.,  which  John 
S.  Prettyman,  U.  S.  collector  of  internal  revenue  for 
this  district,  had  seized  as  forfeited  to  the  United  States, 
according  to  section  44  of  the  act  of  Congress  *  impos- 
ing taxes  on  distilled  spirits,"  &c.,  of  July  20,  1868. 

The  libel  of  information  alleges  that  Archibald  Mc- 

Kinley,  being  a  person  distilling  spirits,  on  the. 

day  of ,  1869,  at  the  distillery  aforesaid,  did  carry 

on  the  business  of  a  distiller,  with  intent  to  defraud  the 
United  States  of  a  part  of  the  tax  on  the  spirits  dis- 
tilled by  him,  contrary  to  section  44  aforesaid,  and  that 
Philip  Plunket  had  right,  title,  and  interest  in  the  said 
lot  of  land  on  which  the  said  distillery  is  situated,  and 
did  knowingly  suffer  and  permit  the  business  of  a  dis- 
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tiller  to  be  carried  on  by  the  said  Archibald  McKinley, 
at  the  said  distillery. 

Archibald  McKinley  and  Philip  Plnnket  have  ap- 
I)eared  and  claimed  the  property,  and  answered  the  in- 
formation severally ;  Philip  Plnnket  claiming  the  real 
estate  (the  distillery  and  lot  of  land  on  which  it  is 
situated,  in  which  he  says  he  has  an  estate  in  fee  sim- 
pie).  The  answer  put  in  issne  all  the  allegations  in  the 
libel  of  information.  On  trial  before  a  jury,  a  general 
verdict  has  been  found  for  the  plaiutlflfl 

It  is  thus  established  that  Archibald  McKinley,  a 
distiller,  did  carry  on  the  business  of  a  distiller  at  the 
distillery  before  mentioned,  situated  on  the  afore-men- 
tioned lot  of  land ;  that  Philip  Plnnket  had  a  right, 
title,  and  interest  in  the  said  lot  of  land,  and  did  know- 
ingly suffer  and  permit  the  said  Archibald  McKinley  to 
carry  on  the  said  business  of  a  distiller  there,  or,  in  the 
phraseology  of  the  said' section  44,  "the  said  business 
of  a  distiller  to  be  there  carried  on  by  him."  There- 
fore, all  the  right,  title,  and  interest  of  Philip  Plunket 
in  this  distillery  and  lot  of  land,  according  to  this  sec- 
tion 44,  was  forfeited  to  the  United  States,  and  a  decree 
of  condemnation  should  be  pronounced,  according  to 
the  prayer  of  the  libel  of  information. 

It  is  objected  to  this,  that  this  section  44  cannot 

have  this  effect  upon  the  real  estate  of  Philip  Plunket, 

under  the  clauses  of  the  Constitution  of  the  United 

States  prohibiting  the  passing  of  a  bill  of  attainder  or 

forfeiting  real  estate,  even  for  punishment  of  treason, 

except  for  life ;  arguing  that  the  forfeiting  real  estate  by 

the  mere  enactment  of  the  legislature,  without  offense 

or  delinquency  of  the  owner,  is,  in  practical  effect,  a 

bill  of  attainder,  certainly  open  to  the  same  objection, 

and  when  the  fundamental  principle  of  our  government 

will  not  allow  forfeiture,  except  during  life,  for  the 

highest  crime,  it  certainly  cannot  be  suffered  for  a 

misdemeanor. 
11—13 
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la  answer,  it  is  obvious  to  remark,  that  these  clauses 
of  the  Constitution  of  the  United  States  have  respect  to 
high  crimes,  and  punishment  of  them,  restraining  rigor, 
and  guarding  against  arbitrarily  enacting  guilt.  The 
cas.e  before  the  court  is  a  civil  suit  in  rem^  against  the 
thing,  to  ratify  Ijhe  seizure  of  it,  and  the  provision  of 
the  act  of  Congress  under  which  it  is  alleged  to  be  for- 
feited, and  therefore  was  seized,  is  a  regulation  of  civil 
policy,  framed  to  secure  to  the  United  States  fair  pay- 
ment of  taxes  imposed  for  the  support  of  the  govern- 
ment, a  r^ulation  of  civil  policy  to  accomplish  a  pur- 
pose vital  to  government;  for  without  revenue  the 
government  cannot  exist ;  and  what  measures  may  be 
requisite  to  enforce  the  collection  of  a  tax,  it  is  for 
Congress,  in  the  exercise  of  its  legislative  power,  to  de- 
termine. That  power  is  not  unlimited  ;  but  what  are 
the  objections  to  the  provision  upon  which  this  case- 
depends  t 

Certainly,  Congress  can  impose  a  tax  on  distilled 
spirits,  and  provide^  the  processes  and  measures  for 
collecting  it ;  for  preventing  the  government  being 
defrauded  of  it ;  and  what  measure  more  obvious,  ger- 
mane, or  suitable,  than  to  make  the  defrauding  of  the 
tax  cause  of  forfeiting  the  distillery  (viz :  the  building 
and  the  lot  of  land  on  which  it  is  situated),  the  pro- 
vision under  consideration. 

The  objection  that  would  first  occur  would  be,  that 
the  forfeiture  is  unreasonably  large ;  but  of  this,  Con- 
gress is  the  rightful  judge,  and  experience  in  tl4s  mat- 
ter has  guided  to  this  provision.  There  is  no  objec- 
tion ;  it  is  in  natural  course ;  it  is  common  to  make 
the  use  of  a  thing  for  an  unlawful  purpose,  its  employ- 
ment in  an  injurious  way,  cause  of  its  forfeiture.  Car- 
rying on  the  distilling  business,  with  intention  to  de- 
fraud the  government  of  the  taxes  on  the  spirits  dis- 
tilled, and  actually  defrauding  it,  the  case  before  the 
court  upon  this  verdict,  so  &r  from  exhibiting  the  pro- 
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vision  complained  of  as  Intolerable  for  hardship,  com- 
mends it  to  a  sense  of  jastice  and  propriety.  I  can  see 
no  force  in  the  protest  against  its  action  on  real  estate 
— ^fee  simple  in  land. 

Under  the  feudal  system,  all  title  to  land  was  de- 
rived from  the  king,  and  held  for  doing  service  to  him ; 
and  those  holding  from  him  granted  to  those  under 
them,  upon  like  tenure,  doing  service  to  them ;  the 
holders  or  tenants  must  all  be  choice  men,  in  whom 
there  was  personal  trust  to  perform  ^the  stipulated  ser- 
vice— all  controlling  considerations  of  the  grants,  in 
those  times  of  violence  and  war.  But  the  tenants  must 
hold  the  land  in  order  to  perform  the  service.  The 
service  was  indispensable ;  hence  the  land  was  inaliena- 
ble, the  service  being  essentially  personal;  and  the 
feudal  system  thus  established  principles  of  land  te- 
nure, which  the  nation,  as  it  became  commercial,  had  a 
constant  struggle  with— an  interesting  part  of  English 
history. 

We  have  never  adopted  nor  allowed  like  principles 
in  our  land  tenure.  Our  earliest  statutes,  1694  and 
1700,  make  land  liable  to  pay  debts,  when  sufficient 
personal  estate  cannot  be  found ;  and  it  was  not  tUl 
about  seventy  years  afterward,  about  1770,  that  the 
regulation  was  made  that,  if  the  profits  would  pay  the 
debt  and  interest  in  seven  years,  the  land  should  not 
be  sold,  but  delivered  to  the  creditors  on  elegit,  to  be 
held  till  x>ayment  from  the  profits.  This  regulation  does 
not  affect  the  character  of  land  in  its  liability  for  debt. 
It  can  be  sold  from  the  owner  by  adverse  proceedings, 
in  fee  simple,  for  debt,  for  taxes,  for  a  fine  for  an  as- 
sault and  battery  upon  a  judgment  of  a  justice  of  the 
peace ;  it  is  property,  and  subject,  as  property  is  sub- 
ject, to  answer  demands  which  law  makes  upon  it  for 
the  ends  of  justice. 

As  a  further  reason  against  construing  and  admin- 
istering the  provision  of  the  act  of  Congress  upon  which 
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this  case  rests,  according  to  its  literal  meaning,  it  is 
contended  that  it  is  in  practical  effect  a  bill  of  attainder, 
taking  from  Philip  Flnnket  this  real  estate,  b^  mere 
force  of  enactment,  without  offense  or  delinquency  on 
his  part. 

I  have  already  met  this  argument.  I  may  add, 
further,  this  is  not  a  proceeding  against  Philip  Flunket ; 
he  has  intervened  in  this  case,  making  himself,  of  his 
own  accord,  a  party.  The  proceeding  is  against  this 
distillery,  as  a  thing  forfeited  for  being  used  as  a  means 
for  carrying  on  the  business  of  distilling  spirits,  with 
intent  to  defraud  the  United  States  of  the  tax  on  the 
spirits  distilled ;  and  the  allegation  informing  PhUip 
Plunket,  who  has  made  himself  a  party  to  the  proceed- 
ing, why  his  property  is  forfeited,  is,  that  he  knowingly 
permitted  the  distiller  who  carried  on  this  business  to 
use  this  distillery.  As  the  use  was  by  his  permission, 
he  must  abide  the  consequences. 

The  distillery  is  thus  made,  by  this  provision  of  the 
act,  a  pledge,  to  the  amount  of  its  value,  that  the  busi- 
ness of  distilling  in  it  shall  be  carried  on  fairly,  without 
intention  to  defraud  the  United  States  of  the  tax  on  the 
spirits  distilled,  or  any  part  of  it ;  and  Philip  Plunket, 
by  knowingly  permitting  its  use  under  this  provision — 
and  no  man  is  allowed  to  plead  ignorance  of  the  law, 
and  also  the  written  instrument  under  his  hand,  accord- 
ing to  the  eighth  section,  attests  his  privity — consents  to 
this ;  so  that  this  view  of  the  case  comes  to  this  point — 
that  Philip  Plunket,  knowingly  permitting  this  prop- 
erty to  be  used  as  a  distillery,  subjects  it  to  be  security 
for  the  fair  carrying  on  of  the  business.  This  is  the 
scope  of  the  provision,  and  there  can  be  no  objection 
to  it 

Let  there  be  a  decree  of  condenuiation  in  the  usual 
form. 
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Circuit  Courty  JVinth  Circuit ;  District  of  Calif  ornia^ 

October  T.,  1870. 

Landlord  and  Tenant. — Liability  for  Waste  by 

jexplosion. 

The  general  rule  is  that  in  the  absence  of  a  special  agreement  to  the 
contrary,  the  tenant  is  liable  to  the  landlord  for  all  waste,  by  whom- 
ever committed ;  haying  his  right  of  action  oyer  against  the  actual 
wrong-doer. 

This  liability  does  not  depend  upon  negligence,  but  is  imposed  for  rea- 
sons of  public  policy. 

A  covenant  in  a  lease,  that  at  the  expiration  of  the  term  the  tenant 
will  quit  and  surrender  the  premises  in  as  good  condition  as  the 
reasonable  use  and  wear  thereof  will  permit,  damages  by  the  ele- 
ments excepted,  does  not  protect  the  tenant  from  liability  for  waste, 
although  resulting  from  accident  occurring  without  fault  of  the 
tenant. 

A  covenant  in  a  lease  that  the  tenant  will'  occupy  the  premises  solely 
for  a  specified  business,  does  not  impose  upon  the  landlord  the 
risks  of  injury  to  the  premises  incident  to  the  business,  so  as  to  de- 
feat his  right  of  action  for  waste  incurred  in  the  prosecution  of  such 
business,  although  not  caused  by  any  fault  of  the  tenant. 

A  tenant  of  a  portion  of  a  building  may  be  held  liable  to  the  landlord 
for  waste  sustained  therein.  The  liability  is  not  confined  to  waste 
upon  lands  demised. 

In  order  to  hold  carriers  liable  for  damages  for  injuries  sustained  by 
the  occupant  of  premises  adjoining  their  storehouse,  through  the 
explosion  therein  of  a  highly  dangerous  article, — e.  ^.,  nitro-glycer- 
ine, — held  for  transportation,  the  proof  must  show  either  that  the 
defendants  introduced  the  article  with  a  knowledge  of  its  dangerous 
character,  or  that  they  were  negligent  in  the  care  and  management 
of  it.  There  is  no  abtolute  rule  that  the  occupant  of  premises  is  an 
insurer  against  ill  consequences  to  others  from  everything  which  he 
introduces  upon  them,  irrespective  of  knowledge  of  its  dangerous 
character.  Nor  is  a  carrier  bound,  as  such,  to  know  the  character 
of  the  goods  received  by  him  for  transportatioo. 
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Action  for  damages  for  waste. 

The  action  was  brought  by  John  Parrott  against  D. 
N.  Barney  and  several  others  composing  the  firm  of 
Wells,  Fargo,  &  Co. 

The  complaint  contained  fonr  counts.  The  first  was 
by  the  plaintifiT  as  landlord,  against  the  defendants  as 
tenants  from  year  to  year,  to  recover  for  technical 
waste.  This  count  was  founded  upon  statute.  The 
waste  was  charged  to  have  resulted  from  negligently  in- 
troducing an  explosive  substance,  viz :  nitro-glycerine, 
upon  the  premises,  the  explosion  of  which  had  injured 
them.. 

The  second  count  was  in  the  nature  of  a  count  in 
case  at  common  law,  by  the  landlord  against  a  stranger, 
for  injury  sustained  through  the  same  explosion,  to 
the  plaintiff  *  s  reversionary  interest  in  adjoining  prem- 
ises, also  owned  by  the  plaintiff,  and  leased  by  him  to 
thiid  parties,  viz :  one  Bell,  and  the  Union  Club.  The 
injury  was  aJleged  to  have  resulted  from  negligence  in 
introducing  the  explosive  substance. 

The  third  count  was  also  in  the  nature  of  a  count  in 
case  at  common  law,  by  the  landlord  against  his  tenant, 
for  waste  to  the  demised  premises,  and  also  for  injuries 
resulting  from  the  same  acts,  sustained  by  the  reversion 
in  the  other  premises  demised  to  other  tenants  ;  and  al- 
so changed  the  injury  to  have  been  caused  through 
negligence. 

The  fourth  count  was  for  waste  committed  upon  the 
premises  demised  to  the  defendants,  and  for  injuries  al- 
leged to  have  been  conmiitted  by  defendants  vi  et 
armiSj  to  the  premises  demised  by  plaintiff  to  Bell  and 
the  Union  Club. 

The  answer  denied  all  the  material  allegations  of 
the  complaint.  It  also  set  forth  the  lease  under  which 
the  defendants  held  the  premises  from  the  defendants, 
and  alleged  that  defendants  had  the  right  thereunder 
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to  carry  on  the  business  of  expressmen  in  the  demised 
premises.  It  also  averred  tlmt,  before  snit  bronght, 
the  defendants  had  repaired  the  demised  premises, 
to  the  plaintiff's  satisfaction,  and  with  his  approval. 

The  following  is  a  summary  of  the  facts  proved, 
condensed  from  the  findings  of  fact  upon  which  the  cir- 
cuit judge  founded  his  opinion. 

The  defendants  constituted  a  well-known  express 
comi)any.  The  plaintiff  was,  prior  to  the  date  of  the 
casualty  described  in  the  complaint, — ^April  16,  1866, — 
owner  of  land  and  buildings  in  San  Francisco.  The 
defendants  held  and  occupied,  under  a  lease  from  the 
plaintiff,  a  portion  of  these  premises,  described  in  the 
lease  as  ^'The  basement  and  first  floors  contained  in 
that  certain  granite  building,  situate,  &c.,  together  with 
all  vaults  and  permanent  banking  fixtures  therein  con- 
tained ;  together  with  the  tuse  of  a  brick  warehouse  in 
the  rear,  thirty  by  sixty  feet,  and  the  right  of  way  and 
free  passage  thereto  through  the  back  yard  of  said 
premises,  and  all  appurtenances  thereunto  belonging." 

The  lease  contained  the  following  covenants  on  the 
part  of  defendants,  viz :  '^  It  is  likewise  agreed  that  the 
said  parties  of  the  second  part  shall  not  receive  in  said 
demised  premises,  either  for  their  own  account  or  on 
storage, '  or  allow  any  person  to  place  therein,  gun- 
powder, alcohol,  or  any  other  articles  dangerous  from 
their  combustibility ;  that  they  will,  during  the  term 
of  this  lease,  occupy  the  premises  solely  for  the  busi- 
ness of  their  calling,  to  wit,  banking  and  express  office, 
and  that  they  are  not  to  under-let  the  same  to  any  other 
person  or  persons,  for  any  other  business,  in  part  or  the 
whole,  without  the  prior  consent  in  writing  of  the  party 
of  the  first  part"  And  the  defendants  also  covenant, 
^^at  the  expiration  of  the  said  term  to  quit  and  sur- 
render the  said  demised  premises,  with  all  fixtures 
therein  contained,  in  as  good  condition  as  the  reason- 
able use  and  wear  thereof  will  permit,  damages  by  the 
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elements  excepted."  The  rent  was  twelve  thousand 
dollars  per  annum,  payable  in  monthly  installments  of 
one  thousand  dollars  each  in  advance. 

In  April,  1866,  one  Garrett  W.  Bell,  as  tenant  from 
year  to  year  of  plaintiflF,  occupied  a  portion,  of  the 
buildings  described  in  the  complaint,  to  wit,  "The 
first,  or  lower  floor  of  said  iron  building,  and  of  that 
of  the  said  brick  building,  situate  to  the  northwest 
thereof,  and  called  a  furnace;"  also,  a  corporation, 
called  *'The  Union  Club  of  San  Francisco,"  as  tenant 
of  plaintiflT,  upon  terms  hereinafter  stated,  was  in  the 
possession  and  occupation  of  the  remaining  portions  of 
the  premises,  being  the  whole  above  the  first,  or  lower 
floor,  of  all  the  said  buildings  and  premises. 

The  portion  of  the  premises  occupied  by  defendants 
had  been  used  for  their  banking  and  express  business, 
as  provided  in  the  lease,  from  the  commencement  of  the 
term  down  to,  and  including,  April  16, 1866. 

The  defendants,  duriag  all  that  time,  were  carrying 
on  the  busioess  of  public  express  carriers  throughout 
the  States  and  Territories  of  the  Pacific  coast ;  also  be- 
tween New  York  and  San  Francisco,  by  the  way  of 
the  Isthmus  of  Panama,  using  on  the  latter  route  the 
steamships  of  the  Pacific  Mail  Steamship  Company's 
lines,  running  between  New  York  and  Aspinwall,  and 
Panama  and  San  Francisco,  to  convey  their  express 
matter,  transporting  the  same  across  the  Isthmus  by 
the  Panama  Eailroad.  Their  steamers,  at  that  time, 
left  New  York  three  times  each  month — on  the  1st,  11th, 
and  21st  days  of  the  month.  It  was  a  regulation  es- 
tablished by  defendants,  that  no  express  freight  should 
be  received  at  the  wharf  in  New  York  on  days  ap- 
pointed for  the  steamers  to  leave  New  York  for  Aspin- 
wall. The  steamers  sailed  from  Pier  No.  42,  North 
River. 

On  the  afternoon  of  the  last  regular  day  for  the 
steamer  to  leave  New  York  for  Aspinwall,  prior  to 
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March  14,  1866,  and  after  the  steamer  had  left,  a  man 
brought  to  Pier  No.  42,  North  River,  from  which  the 
steamers  were  accustomed  to  take  their  departure,  a 
case  in  a  wagon,  and  asked  Patrick  O'Leary,  who  was 
the  defendants'  freight  measurer  on  Pier  No.  42,  to  re- 
ceive it.  O'Leary  informed  him  that  they  did  not  re- 
ceive freight  on  the  day  of  the  steamer' s  sailing.  The 
man  said  it  would  be  hard  to  require  him  to  take  it 
back,  as  he  had  brought  it  a  great  way,  from  Harlem, 
some  seven  miles  distant.  O'Leary  told  him,  that, 
since  he  had  brought  it  so  far,  he  could  leave  it  there 
at  his  own  risk,  but  that  he  could  not  give  a  receipt  for 
it  on  that  day ;  the  party  must  come  the  next  diy  and 
get  a  receipt.  The  party  then  carried  in  the  case  and 
placed  it  opposite  the  freight  office  on  the  dock. 
O'Leary  then  noticed  that  the  case  had  not  been 
marked,  or  weighed.  Or  strapped,  as  required  by  de- 
fendants' regulations,  and  called  the  party's  attention 
to  these  facts;  whereupon  he  requested  O'Leary  to 
weigh,  mark,  and  strap  the  same,  saying  that  he  would 
pay  for  it.  O'Leary  then,  in  pursuance  of  the  party's 
directions,  marked  upon  the  box  the  address.  He  also 
procured  some  wooden  straps,  or  hoops,  some  nails, 
and  an  adz,  and  strapped  the  case,  driving  the  nails 
through  the  hoops,  or  straps,  into  the  case,  as  required 
by  the  defendants'  regulations.  The  case  then  lay 
there  ten  days,  till  the  next  steamer  left.  Two  days 
after  the  case  had  been  thus  left,  the  party  who  brought 
it  came  down  and  applied  to  O'Leary  for  a  receipt,  and 
O'Leary  told  Mr.  Middlebrook  to  give  a  receipt  for  the 
case,  and  Mr.  Middlebrook,  who  was  the  tally  clerk  at 
the  time,  and  the  propei^  party  to  give  the  receipt,  did 
so  in  the  presence  of  O'Leary. 

At  the  time  the  case  was  presented,  it  was  clean,  and 
appeared  to  be  in  perfect  condition.  There  was  nothing 
suspicious  about  its  appearance.  The  only  thing  want- 
ing to  make  it  conform  to  the  regulations  of  the  defend- 
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ants  was,  it  required  strapping,  weighing,  and  marking, 
and  when  strapped,  weighed,  and  marked  by  O'Leary, 
it  appeared  to  be  in  all  respects  in  proper  condition  for 
shipment.  The  case  was  an  ordinary  wooden  box  used 
for  shipping  goods  in,  apparently  some  two  and  a  half 
feet  square  by  three  feet  long.  It  measured  fourteen 
feet  eleven  inches  cubic  measure,  and  weighed  three 
hundred  and  twenly-nine  pounds. 

The  usual  course  of  business  in  receiving  such 
freight  was,  that  O'Leary  received  and  marked  it^  Mid- 
dlebrook  gave  a  receipt  for  it,  and  it  then  remained  on 
the  wharf  with  other  freight  without  any  one  taking 
other  special  notice  of  it,  till  it  was  carried  on  board 
ship  and  stowed  by  the  stevedores :  and  this  case  took 
the  usual  course  in  these  respects.  Also  the  party  re- 
ceiving the  receipt  was  accustomed  subsequently  to 
present  it  at  the  office  to  the  express  receipt  clerk,  who 
would  take  it  up,  and  from  it  make  out  the  ordinary 
express  receipt,  and  deliver  it  to  the  shipper.  In  this 
instance,  the  receipt  thus  given  by  Middlebrook  was 
surrendered,  and  the  usual  express  receipt  given.  The 
receipt  given  by  the  taftly  clerk  (such  as  that  given  by 
Middlebrook  in  this  instance),  on  the  delivery  of  the 
freight,  was  the  original  from  which  the  express  re- 
ceipts, bills  of  lading,  manifest,  and  all  others  are  made 
up.  The  clerk  making  out  the  express  receipt  for  the 
shipper,  or  the  bill  of  lading,  as  the  case  may  be,  was 
always  governed  by  this  original,  and  he  did  not  see  or 
inspect  the  freight  itself.  After  express  matter  was 
thus  delivered,  and  the  said  original  receipt  given  to 
the  party  delivering  it,  it  was  allowed  to  go  into  the 
general  mass  of  freight  of  that  kind,  and  to  remain 
there  till  taken  on  board  the  steamer. 

Neither  at  the  time  of  the  delivery  of  the  case  in 
question,  nor  of  the  taking  of  said  receipt,  was  there 
anjrthing  said  about  the  contents  of  this  box,  either  be- 
tween O'Leaiy  and  the  party  bringing  i1^  or  between 
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the  latter  and  CPLeary  and  Middlebrook,  nor  at  any 
other  time ;  nor,  so  &r  as  appeared  by  the  evidence, 
was  anything  said  at  any  time  to  the  defendants,  or 
any  of  their  employees ;  and  neither  of  said  employees 
or  defendants  had  any  idea  or  suspicion  that  it  con- 
tained anything  dangerous.  No  questions  were  asked 
as  to  its  contents,  and  no  information  given. 

The  case  was  shipi>ed  with  a  large  quantity  of  other 
express  freight,  on  the  steamer  that  left  New  York  for 
California  on  March  21,  1866.  At  that  time  the  defen- 
dants sometimes  carried  to  California  as  many  as  six 
thousand  packages,  put  up  in  cases  of  a  similar  char- 
acter and  appearance,  per  steamer,  in  addition  to  a 
large  number  shipped  for  Panama,  South  America, 
Mexico,  and  other  places,  and  a  fair  average  of  such 
packages  of  merchandise,  shipped  to  California  by  each 
steamer,  was  from  four  to  five  thousand.  The  steamer 
from  Panama,  connnecting  with  the  steamer  which  left 
New  York'  on  March  21,  arrived  in  San  Francisco  in 
due  time,  on  April  13  or  14«  having  the  case  on  board. 

On  the  afternoon  of  the  14th,  the  case  was  taken 
from  the  vessel  and  placed  upon  the  wharf,  and  was 
found  to  be  leaking.  The  leaking  had  evidently  com- 
menced since  the  steamer  left  Panama,  and  the  sub- 
stance leaking  from  the  case  had  the  general  appearance 
of  sweet  or  salad  oil.  The  case  was  left  on  the  wharf 
till  the  morning  of  the  sixteenth  day  of  April,  when,  in 
pursuance  of  the  regular  and  ordinary  course  of  defen- 
dants' busine)9S,  where  express  freight  is  found  to  be 
damaged,  it^  together  with  another  case  of  somewhat 
similar  appearance,  containing  silver  ware,  which  had 
been  stained  by  the  substance  leaking  from  the  case  in 
question,  and  appeared  to  be  in  a  damaged  condition, 
was  sent  by  a  dray  to  defendants'  office,  the  premises 
in  question,  for  examination,  and  the  steamship  com- 
pany was  notified  to  send  an  agent  to  be  present  and 
examine  the  package  in  conjunction  with  an  agent  of 
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defendants,  for  the  purpose  of  ascertaining  the  nature 
and  extent  of  the  damage,  and  of  determining,  if  pos- 
sible, whether  the  responsibility  for  the  damage  rested 
upon  the  steamship  company.  The  two  packages  were 
taken  to  the  premises  in  question  by  defendants'  ser- 
vants, and  deposited  on  said  premises  in  the  open  court 
or  yard,  in  the  rear  of  the  express  office,  and  between 
it  and  the  premises  occupied  by  Mr.  Bell,  which  was 
the  usual  place  of  examination  of  such  packages  when 
found  to  be  damaged. 

About  one  o'clock,  p.  m.,  Mr.  Havens,  as  the  repre- 
sentative of  the  Pacific  Mail  Steamship  Company,  and 
Mr.  Webster,  of  the  defendants,  in  company  with  ano- 
ther of  defendants'  employees,  and  in  the  presence  of 
Mr.  Knight,  the  second  person  in  authority  in  the  man- 
agement of  defendants'  business  on  the  Pacific  coast, 
with  a  mallet  and  chisel  proceeded  to  open  the  case  for 
examination,  and  while  engaged  in  opening  the  said 
case  with  the  mallet  and  chisel,  the  substance  contained 
in  it  exploded,  instantly  killing  all  the  said  parties  and 
one  or  two  others,  besides  destroying  and  greatly  in- 
juring the  premises*in  question  in  the  manner  described 
in  the  complaint. 

The  plan  and  mode  of  opening  and  examining  the 
case  in  question,  was  the  same  usually  adopted  in  the 
ordinary  cour^  of  the  defendants'  business  in  respect 
to  packages  of  similar  apparent  character. 

Upon  a  subsequent  examination  and  experiment 
with  chips  saturated  with  the  liquid  which  had  leaked 
from  this  case,  taken  from  the  wharf  and  other  places 
where  the  leakage  had  occurred,  it  was  ascertained  that 
the  substance  contained  in  the  package  was  nitro-gly- 
cerine,  or  glonoin  oil.  The  case  contained  some  thirty 
gallons  of  nitro-glycerine,  and  the  explosion  of  this 
substance  occasioned  the  loss  of  life  and  injuries  stated. 

In  respect  to  the  character  and  qualities  of  nitro- 
glycerine, the  testimony  further  showed  that  it  is,  when 
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pure,  a  nearly  colorless  substance,  but  when  impure,  it 
is  nearly  the  color  and  consistency  of  sweet  or  salad 
oil.  It  is  a  liquid,  and  violently  explosive.  It  is  ex- 
ploded by  percussion  and  concussion,  and  by  a  high  de- 
gree of  pressure,  but  not  by  the  mere  contact  with  fire, 
either  with  flame  or  a  burning  coal.  It  will  bum  slowly 
without  exploding  by  applying  a  flame  to  it,  while 
the  flame  is  in  actual  contact,  but  when  the  flame  is 
withdrawn,  it  will  cease  to  bum.  Although  it  will  bum 
while  in  contact  with  flame,  yet  it  takes  fire  with  diflS- 
culty,  and  is  not,  in  the  common  sense  of  t^e  term,  apt 
to  take  fire.  It  is  not  dangerous  irom  the  mere  appli- 
cation of  flame — ^as  the  flame  of  a  candle — ^but  in  ex- 
plosion, combustion  takes  place,  and  in  that  view  it  is 
combustible  and  dangerous.  It  will  also  explode  upon 
being  heated  to  a  temperature  of  some  three  hundred 
and  sixty  degrees  Fahrenheit.  It  gradually  decom- 
poses when  kept,  and  decomposition  in  a  closed  vessel 
•  disengages  gases,  the  pressure  alone  of  which  may 
spontaneously  explode  it.  Pressure,  or  the  application 
of  force,  is  the  immediate  cause  of  the  explosion.  In 
this  instance,  the  nitro-glycerine,  id  one  or  more  of  the 
cans  contained  in  the  case  in  question,  had,  doubtless, 
become  partially  decomposed,  generating  gases,  which 
occasioned  pressure  within  the  can,  and  a  greater  ten- 
dency to  explode  from  external  forces,  and  the  percusr 
sion,  or  concussion,  resulting  from  opening  the  box  with 
the  mallet  and  chisel,  operating  in  connection  with  such 
internal  pressure,  must  have  produced  the  explosion. 

Nitro-glycerine,  as  a  blasting  agent.,  had  been  then 
only  very  recently  brought  to  notice ;  and  its  prox)er- 
ties,  the  proper  manner  of  managing  it,  and  the  danger 
of  misuse,  were  not  generally  understood,  until  after 
this  accident  and  some  subsequent  ones  awakened 
public  attention. 

Previous  to  this   occurrence,   nitro-glycerine  was 
"generally  unknown  to  the  public  as  «an  article  of  com- 
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xnerce ;  and  was  unknown  to  parties  engaged  in  the 
business  of  transportation ;  and  at  that  time  there  was 
no  oil  or  liqnid  of  an  explosive  character  like  nitro- 
glycerine, known  to  commerce ;  and  even  among  scien- 
tific men,  the  properties  of  nitro-glyoerine  were  not  so 
well  understood  as  at  present,  Neither  the  defendants, 
nor  any  of  the  employees  of  the  defendants,  nor  of  the 
Pacific  Mail  Steamship  Company,  who  had  anything 
to  do  with  the  package  in  question,  nor  the  managing 
agent  of  the  defendants  on  the  Pacific  coast,  nor  any 
of  those  killed  by  the  explosion,  knew  the  contents  of 
the  case  in  question,  or  had  any  means  of  such  know- 
ledge, or  had  any  reason  to  suspect  its  dangerous  char- 
acter, nor  did  they  know  anything  about  nitro-glycerine 
or  glonoin  oil,  or  that  it  was  dangerous. 

There  was  no  proof  of  actual  negligence  on  the  part 
of  the  defendants  in  receiving  the  package,  or  in  their 
fEtilure  to  ascertain  its  dangerous  character;  nor,  in 
view  of  the  condition  of  their  knowledge,  of  the  want  of 
means  of  knowledge,  and  the  absence  of  any  reasonable 
ground  of  suspicion,  were  they  chargeable  with  negli- 
gence in  the  handling  of  the  package  at  the  time  of  the 
explosion. 

The  defendants  either  repaired  or  jmd  for  the  repairs 
(to  the  amount  of  about  six  thousand  dollars)  of  the 
premiseS'Occupied  by  themselves,  except  a  portion  of 
certain  repairs  made  by  plaintiff,  which  were  necessa- 
rily made  in  connection  with  repairs  made  to  those  por- 
tions of  the  premises  occupied  by  the  other  tenants  of 
the  plaintiff,  and  which  defendants  omitted  to  pay  for 
by  mistake. 

The  value  of  the  repairs  to  the  premises  occupied 
by  defendants,  and  chargeable  thereto,  thus  omitted 
to  be  paid  by  them,  was  one  thousand  seven  hundred 
and  eighty-seven  dollars  and  sixty-two  cents. 

The  damages  resulting  from  the  explosion  to  the 
premises  not  occupied  or  held  bydefendants^  but  occu- 
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pied  by  the  other  tenants  of  plaintiff  named  in  the  com- 
plaint^ viz :  Bell  and  the  Union  Club,  amounted  to 
twelve  thonsand  eight  hnndred  and  fourteen  dollars 
and  sixteen  cents.  And  the  amount  of  rent  for  the  por- 
tions of  the  injured  premises  occupied  by  the  Union 
Club,  from  the  date  of  the  explosion  until  the  premises 
were  put  in  a  t^oantable  condition,  and  which,  accord- 
ing to  the  terms  of  their  agreement  of  lease,  the  Union 
Club  refused  to  'pa.j,  amounted  to  nineteen  hundred 
.  and  sixty  dollars ;  all  these  sums  being  estimated  in 
gold  coin. 

J.  P.  Hoge  and  John  T.  Doyle^  for  the  plaintiff. 

8.  M.  WiUoTiy  for  the  defendants. 

Sawyeb,  J.  (after  stating  the  facts). — ^As  to  the 
waste  upon  the  premises  demised  to  the  defendants,  I 
think  that)  upon  the  &cts  found,  the  defendants  are 
liable  ;  although,  as  wiU  hereaft^  appear,  there  was, 
in  my  judgment,  no  negligence  on  their  part.  There 
was,  doubtless,  fault  on  the  part  of  those  who  delivered 
the  explosive  substance  to  defendants  for  carriage  over 
their  express  route,  without  informing  them  of  the  dan- 
gerous character  of  the  article,  for  which  they  may  be 
liable  to  defendanta.  The  rule  seems  to  be  established, 
that,  with  respect  to  liability  for  waste,  the  tenant  is  in 
a  position  analogous  to  that  of  a  common  carrier,  and 
without  some  special  agreement  to  the  contrary,  re- 
sponsible for  all  waste,  however  or  by  whomsoever 
committed,  except  it  be  occasioned  by  act  of  Gk)d,  the 
public  enemy,  or  the  act,  of  the  reversioner  himself. 
4  KeTit  Com.  77;  Attersol  v.  Stevens,  1  Taunt,  182; 
Cook  t).  Champlain  Transi)ortation  Co.,  1  Deaio^  91 ;  2 
Eden  Inj.  198  and  notes.  In  White  ^.  Wagner,  4 
Ha/rr.  &  J.  this  doctrine  was  carried  out  in  an  extreme 
caae.    The  tenant  is  held  responsible  to  the  landlord, 
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and  left  to  his  remedy  over  against  the  delinquent 
party.  The  liability  does  not  depend  on  mere  negli- 
gence, but  it  is  imposed  on  the  same  grounds  of  public 
policy  as  those  upon  which  the  strict  liabilities  of  com- 
mon carriers  are  made  to  rest. 

It  is  claimed  in  this  case,  that  the  covenant  in  the 
lease  ''at  the  expiration  of  the  term  to  quit  and  sur- 
render the  said  demised  premises in  as 

good  condition  as  the  reasonable  use  and  wear  thereof 
will  i)ermit,  damages  by  the  elements  excepted,"  is  a 
waiver  of  the  tort ;  that  it  only  binds  the  defendants  to 
reasonable  care,  and  protects  them  jBrom  liability  for 
waiste  resulting  from  accidents  occurring  without  their 
fault.  Also,  that  the  covenant  to  "occupy  the  prem- 
ises solely  for  the  business  of  their  calling,  to  wit,  bank- 
ing and  express  offices,  and  that  they  are  not  to  under- 
let the  same  to  any  other  person  or  persons,  for  any 
other  business  in  part  or  the  whole,  without  the  prior 
consent  in  writing  of  the  plaintiflF,"  both  entitles  and 
requires  the  defendants  to  occupy  the  premises  as  an 
express  office,  and  that  by  authorizing  and  requiring 
the  defendants  so  to  occupy,  the  plaintiff  took  upon 
himself  all  the  risks  incident  to  such  business,  not  re- 
sulting from  the  wrongful  act  or  negligence  of  the  de- 
fendants ;  and  that  the  accident  in  question  is  one  of 
the  risks  so  incident  to  the  business,  and  for  which  de- 
fendants are  not  liable.  After  some  hesitation,  I  con- 
clude that  neither  of  these  positions  is  tenable.  As  to 
the  first,  one  or  two  authorities  seem  to  favor  that  view, 
but  the  weight  of  authority  appears  to  be  the  other 
way.  The  authorities  cited  to  sustain  the  latter  propo- 
sition do  not  appear  to  me  to  be  applicable  to  the  facti^ 
of  this  case.  If  the  defendants'  counsel  is  correct  in 
his  position,  I  do  not  perceive  why  a  tenant,  who  is  to 
occupy  the  premises  for  a  lawful  purpose,  in  accord- 
ance with  the  terms  of  his  lease,  should  be  liable  in  any 
case  for  waste  resulting  from  the  wrongful  act  or  negli- 
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gence  of  a  stranger,  he  himself  being  faultless.  This 
would  be  totally  inconsistent  with  the  rule  as  stated  in 
the  authorities  already  cited. 

It  is  also  insisted  that  no  waste  can  be  found  where 
the  larvd,  itself  is  not  the  subject  of  the  demise,  and 
that,  as  defendants  were  only  tenants  of  the  basement 
and  first  story,  there  could  be  no  waste.  It  dees  not 
appear  to  me  that  the  authorities  cited  go  to  that  ex- 
tent. There  may  be  a  freehold  estate  in  apartments^ 
1  Oreenl.  Cruise^  49,  §  21.  The  absolute  destruction  of 
the  basement  and  first  floor,  demised  to  defendants,  in 
the  building  described  in  the  complaint,  falls  clearly 
within  the  defendants'  own  definition  of  waste,  viz  : 
"  Waste  is  a  spoil  and  destruction  of  the  estate,  either 
in  houses^  woods,  or  lands^  by  demolishing  not  the 
temporary  profits  only,  but  the  very  substance  of  the 
thing."  Here  is  the  destruction  of  the  substance  of  a 
house,  and  even  of  land,  in  the  legal  sense  of  the  term, 
which  embraces  the  building.  The  result  is,  that  the 
defendants  are  liable  for  the  waste  on  the  premises  de- 
mised to  them. 

As  to  the  premises  demised  to  other  tenants,  the 
question  of  liability  depends  upon  entirely  different 
principles.  The  action  is  not  based  upon  the  covenants 
in  the  lease  to  defendants,  and  it  is,  therefore,  unneces- 
sary to  inquire  whether  there  was  a  breach  of  the  cove- 
nant in  that  lease,  not  to  introduce  into  the  premises 
demised  to  defendants,  any  articles  "dangerous  from 
their  combustibility."  And  I  do  not  perceive  that  the 
relation  of  landlord  and  tenant,  between  the  plaintiff 
and  defendants,  as.  to  other  premises  than  those  in- 
jured, has  any  bearing  unfavorable  to  the  defendants, 
upon  the  question  of  their  liability.  The  defendants, 
in  my  judgment,  stand  in  this  kind  of  action  in  no 
worse  position  as  to  the  premises  occupied  by  Bell  and 
the  Union  Club,  than  tliey  would  have  been  in,  had  the 

explosion  taken  place  upon  premises  of  which  they 
n— 14 
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themselyes  were  seized  in  fee,  and  destroyed  the  adjoin- 
ing premises^  leased  by  plaintiff  to  said  Bell  arfd  the 
Union  Clnb. 

What  then  are  the  rights  and  responsibilities  of  the 
parties  npon  the  facts,  considered  as  strangers  to  each 
other,  with  respect  to  those  premises  ?  If  the  defend- 
ants are  liable,  it  must  be  npon  one  of  two  gronnds, 
either,  firstly :  that  a  party  who  introduces  npon  his 
own  premises  a  highly  dangerous  substance,  which,  in 
consequence  of  such  introduction,  in  some  way  injures 
his  neighbor,  is  liable  for  the  damages  at  all  events,  and 
under  any  and  all  circcum  stances,  without  i-egard  to 
fault  or  negligence  ;  or,  secondly :  that  the  injury  has 
been  caused  through  the  negligence  and  want  of  proper 
precaution  and  care  in  the  party  in  introducing,  or  in 
managing  such  a  substance  sifter  its  introduction. 
Plaintiff's  counsel  insist  that  defendants  are  liable 
upon  both  grounds. 

In  support  of  the  first  ground,  the  strongest  case 
cited  is  Fletcher  v.  Ryland,  Law  Hep.  1  £Jxch.  265 ; 
and  the  same  case  in  the  house  of  lords  on  appeal, 
affirming  the  judgment  of  the  court  below.  Law  Hep. 
3  App.  Cos.  330.  The  defendant  in  that  case  con- 
structed a  reservoir  to  supply  water  for  a  mill  situate 
upon  his  own  premises,  into  which  he  diverted  from 
their  natural  course  the  waters  of  a  stream.  In  the 
construction  of  the  reservoir,  the  engineer  and  work- 
men found  five  old  shafts,  which  had  been  filled  up 
with  marl  and  clay.  The  shafts  led  down  to'  certain 
passages,  which  had  been  excavated  in  working  a  coal 
mine,  and  which  extended  to,  and  connected  with,  the 
mine  of  the  plaintiffs  on  their  own  premises,  adjacent 
to  those  of  defendant.  The  defendant  was  not  aware 
of  the  existence  of  either  the  shafts  or  passages  on  his 
premises,  but  his  workmen  and  engineer,  in  construct- 
ing the  reservoir,  found  the  shafts,  although  they  did 
not  know  with  what  they  connected.    The  water  from 
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the  reservoir  broke  through  one  of  the  shafts,  ran 
through  the  passages  into  plaintiff's  mine,  and  pro- 
duced the  injury  in  question  in  the  action.  The  court 
found,  as  a  fact,  that  there  was  negligence  on  the  part 
of  the  defendant's  engineer  and  workmen  in  the  con- 
struction of  the  reservoir ;  but  the  decision  was  not  put 
on  that  ground.  The  defendant  was  held  liable,  and  it 
must  be  admitted  that  the  court  stated  broadly,  that 
when  a  party  brings  an  article  upon  his  premises 
Jcnown  to  be  dangerous,  and  liable  to  escape  upon  his 
neighbor's  premises,  and  do  injury,  lie  is  bound  to  see 
that  it  does  not  escape  and  do  harm. 

The  other  cases  cited,  are  cases  where  parties  in 
blasting  with  gun  or  blasting  powder,  upon  their  own 
premises,  have  thrown  rock  upon  and  injured  their 
neighbors,  or  their  neighbors'  premises,  and  cases  of  a 
similar  character ;  as  Hay  v.  Cohoes  Co.,  2  N.  Y.  169. 

The  observations  of  the  judges  in  delivering  their 
opinions  must  be  considered  with  reference  to  the  facts 
of  the  cases  decided.  In  all  these  cases,  and  in  the  ex- 
amples cited  by  the  judges  as  illustrations  of  the  prin- 
ciple adopted,  the  liability  to  esca2>e  and  do  injury,  and 
the  dangerous  character  of  the  article  introduced,  were 
necessarily  known  to  the  party  introducing  it.  The 
properties  of  water  and  gunpowder  are  known  to  every- 
body. The  liability  of  water  collected  in  large  bodies 
to  escape  through  pressure,  and  of  gunpowder  to  vio- 
lently explode  and  do  injury,  are  known  to  all  persons 
of  common  sense  in  civilized  communities,  no  matter 
how  ignorant  they  may  be  in  literary  and  scientific 
matters.  It  is  a  part  of  the  common  and  general  knowl- 
edge of  the  community,  of  which  everybody  is  pre- 
sumed to  be  possessed,  and  of  which,  as  such,  the 
courts  are  bound  to  take  judicial  notice.  Any  party 
who  introduces  these  things  into  his  premises,  does  so 
with  a  full  knowledge  of  their  dangerous  properties, 
and  of  their  liabUity,  even  vdth  the  utmost  care  and 
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precaution,  to  elude  his  vigilance,  baffle  his  control, 
and  escape  and  injure  his  neighbor. 

It  is  worthy  attention,  that  in  the  case  of  Fletcher 
V.  Ryland,  in  the  court  of  exchequer,  two  of  the  judges 
were  of  opinion  that  defendant  was  not  liable,  and 
judgment  was-  entered  in  accordance  with  this  view ; 
but  the  judgment  was  reversed  on  appeal  in  the  exche- 
quer chamber,  and  this  last  judgment  affirmed  in  the 
house  of  lords.  Blackburn,  J.,  who  delivers  the  opin- 
ion of  the  court  in  the  exchequer  chamber,  does  not 
fisiil  to  note  knowledge  on  the  part  of  defendant  of  the 
liability  to  escape,  and  do  mischief,  as  an  important 
element  to  be  considered  on  the  question  of  liability. 
He  says :  "  It  seems  but  reasonable  and  just,  that  the 
neighbor,  who  has  brought  something  on  his  property 
which  was  not  naturally  there,  harmless  to  others  so 
long  as  it  is  confined  to  his  own  property,  but  w7iich  he 
knows  to  be  mischievous,  if  it  gets  on  his  neighbor's, 
should  be  obliged  to  make  good  the  damage  which  en- 
sues, if  he  does  not  succeed  in  confining  it  to  his  own 
property."  1  Law  Hep.  Exch.  280.  And  his  illustra- 
tions clearly  show,  that  knowledge  is  an  important  ele- 
ment in  the  liability.  For  instance,  he  says,  that  a  man 
is  answerable  for  damage  done  by  the  escape  of  his 
beasts  into  his  neighbor's  field,  for  the  grass  they  eat 
and  trample  on ;  for  this  is  the  natural  consequence 
of  their  escape:  but  he  is  not  liable  "for  any  injury 
to  the  persons  of  others,  for  our  ancestors  have  settled 
that  it  is  not  the  general  nature  of  horses  to  Tcick  or 
bulls  to  gore ;  but  if  the  owner  knows  that  the  beast 
has  a  vicious  propensity  to  attack  man,  he  will  be  an- 
swerable for  that.  76.  Again,  he  says,  "  so  in  May  %. 
Burdett,  the  court,  after  an  elaborate  examination  of 
the  old  precedents  and  authorities,  comes  to  the  conclu- 
sion that,  *a  person  keeping  a  mischievous  animal, 
with  knowledge  of  its  propensities,  is  bound  to  keep  it 
secure  at  his  peril'    And  in  1  Hal^s  Pleas  of  the 
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OratDiiy  430,  Lord  Hale  states  that  when  one  keeps  a 
beast,  knowing  his  nature  or  habits  are  such  that  the 
natural  consequence  of  his  being  loose  is  that  he  will 
harm  men,  the  owner  '  must,  at  his  peril,  keep  him  up 
safe  from  doing  hurt,  for  though  he  use  his  diligence  to 
keep  him  up  safe,  if  he  escape  and  do  harm,  the  owner 
is  liable  for  damages.'  ...  In  these  latter  author- 
ities, the  point  under  consideration  was  damages  to  the 
the  person,  and  whaf  was  decided  was,  that  wh^en  it 
was  known  that  hurt  to  the  person  was  the  natural  con- 
sequence  of  the  animal  being  loose,  the  owner  should 
be  responsible  in  damages  for  such  hurt,  though  when 
it  was  not  known  to  be  so  the  owner  was  not  responsi- 
ble for  such  damages ;  but  where  the  damage  is,  like 
eating  grass,  or  other  ordinary  ingredients  in  damage 
feasant,  the  natural  consequence  of  the  escape,  the 
rule  as  to  keeping  in  the  animal  is  the  same."  Id.  281. 
In  affirming  the  judgment  of  the  exchequer  chamber, 
in  the  house  of  lords,  the  lord  chancellor  quoted  the 
first  passage  above  cited  from  the  opinion  of  Black- 
BURK",  J.,  together  with  the  context,  and  said,  "In  that 
opinion,  I  must  say,  I  entirely  concur/'  3  Law  Hep. 
App.  Cas.  340. 

Thus,  it  is  apparent  from  the  language  used  and  the 
illustrations  cited,  that  knowledge  of  the  dangerous 
character  or  mischievous  propensities  of  the  thing  or 
animal  introduced,  on  the  part  of  the  party  introducing 
it,  is  an  essential  element  in  the  cause  of  action.  The 
"  natural  consequences  "  of  the  escape  must  be  known, 
but  the  ordinary  natural  consequences  of  the  escape 
of  a  tame  beast,  as  the  eating  and  trampling  down  of 
grain,  grass,  herbage,  &c.,  the  damage  from  flooding 
with  water,  filth,  &c.,  are  matters  of  universal  knowl- 
edge, of  which  everybody  is  presumed  to  be  cognizant, 
and  of  which  everybody  is  bound  to  take  notice.  Since 
a  party  is  bound  to  know  those  things,  the  law  pre- 
sumes that  he  does  know  them,  and  holds  him  re- 
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sponsible  without  special  allegation  or  proof  of  knowl- 
edge. But  all  tame  animals  are  not  vicious — the  gor- 
ing of  a  man  is  not  the  ordinary  consequence  of  an  es- 
cape of  a  tame  beast.  When  such  a  beast  is  vicious 
and  liable  to  attack  and  gore  people,  or  do  other  like 
kinds  of  mischief,  it  is  an  exception  to  the  general  rule, 
and  all  mankind  are  not  presumed  to  know  his  vicious 
propensities ;  hence,  in  order  to  render  the  owner  lia- 
ble for  such  mischiefs  done  upon  an  escape,  it  is  neces- 
sary to  specially  bring  home  to  him  knowledge  of  his 
vicious  tendency.  When  this  knowledge  is  brought 
home  to  him,  he  is  presumed  to  know  the  ordinary 
consequences  of  the  escape  of  such  animal,  and  is  lia* 
ble  for  his  vicious  acts,  as  in  other  cases  of  Icncywledge. 
V^'  I  know  of  no  caseW^which  this  doctrine  has  been  held, 
unless  knowledge  of  the  propensities  or  character  of 
the  thing  working  the  injury  must  be  presumed  by  the 
law  from  its  generally  known  character,  or  knowledge 
was  specially  brought  home  to  the  party  dealing  with 
it. 

Knowledge,  therefore,  in  eome  form,  must  be  an  es- 
sential element  in  the  cause  of  action.  There  is  some 
reason  for  holding  that  a  party  who  introduces  into  his 
premises  a  substance  known  to  him,  or  which  he  is 
bound  to  know  from  the  present  universal  knowledge 
of  mankind,  to  be  dangerous  to  his  neighbor,  shall  do 
so  at  his  own  peril,  and  be  responsible  for  the  conse- 
quences. He  deals  with  the  article  with  full  knowledge 
of  his  peril,  and  knowingly  assumes  the  risk.  Should 
he  suffer,  it  would  be  in  consequence  of  his  own  folly, 
if  not  his  fkult.  But  why  should  a  person  innocently 
ignorant  of  the  qualities  of  a  dangerous  thing  uncon- 
sciously brought  upon  his  premises  in  the  pursuit  of  a 
lawful  calling,  not  only  be  compelled  to  sustain  the 
damage  suffered  himself,  but,  also,  that  suffered  by  his 
neighbor  from  an  accident  resulting  therefrom  without 
his  &ult.    Upon  what  sound  reason  can  such  a  doc- 
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trine  be  sustained  t  To  carry  the  role  to  that  extent 
would  be  to  make  every  man  an  insurer  of  his  neigh- 
bor against  the  consequences  of  all  his  acts,  however 
faultless  they  may  be.  In  my  judgment,  the  law  is  not 
so  rigorous  and  unreasonable. 

But  it  is  not  clear,  that,  even  as  to  things  universally 
known  to  be  dangerous,  the  doctrine  laid  down  can  be 
sustained  in  the  broad  language  sometimes  used  in  dis- 
cussing a  given  state  of  facts.  Fire,  for  instance,  is  an 
element  known  to  aU  men  to  be  dangerous,  yet  there 
are  numerous  cases  where  fires  purposely  set  in  a 
party' sown  grounds  have  spread  to,' and  damaged  his 
neighbor's  premises,  as  for  example,  in  clearing  lands, 
in  which  the  party  setting  the  fire  has  been  held  not  to 
be  liable,  unless  there  was  negligence.  So  in  the  case  of 
water,  it  was  held  that  when  one  builds  on  his  own 
land  a  mill-dam,  on  a  proper  model,  and  the  work  is 
faithfully  done,  he  is  not  liable  to  an  action,  though  it 
breaks,  and  his  neighbor' s  dam  and  mill  are  thereby 
destroyed.  Livingston  «.  Adams,  8  Cow.  176.  To  the 
same  effect  are  Hoflman  t?.  Tuolumne  Water  Co.,  10 
Cal.  413,  and  Campbell  x.  B.  R.  &  A.  W.  &  M.  Co.,  85 
Id.  683.  These  were  not  cases  that  could  be  referred 
to  nis  Tnajor.  I  can  perceive  no  good  ground  for  dis- 
tinction as  to  the  question  of  liability,  between  thus  ac- 
cumulating upon  one' s  own  land  water  in  a  natural 
stream  largely  beyond  the  natural  quantity,  and  intro- 
ducing it  from  abroad.  See,  also,  as  to  bursting  of 
water  pipes,  Blyth  v.  Birm.  Water  Co.,  11  Exch.  781. 
These  are  but  examples  of  a  very  large  number  of  cases 
of  like  character.  Why  were  not  the  defendants  in 
these  instances  responsible  for  all  damages  resulting  to 
their  neighbors,  if  a  party  introducing  or  dealing  with 
a  dangerous  article,  thing,  or  element  upon  his  own 
premises  is  liable  at  all  events,  and  under  all  circum- 
stances, without  reference  to  any  negligence  or  any 
fault  on  his  part  %    And  in  these  cases  the  parties  had 
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knowledge  of  the  dangerous  character  of  the  matters 
with  which  they  were  dealing.  If  I  am  right  in  the  views 
thus  far  suggested,  the  first  proposition  upon  which  the 
liability  of  defendants  for  the  injuries  to  the  premises 
occupied  by  Bell  and  the  Union  Club  is  rested,  is  un- 
tenable. 

There  must  then  have  been  knowledge  on  the  part  of 
defendants  of  the  dangerous  character  of  the  explosive 
substance  introduced  upon  the  premises  occupied  by 
them,  or  there  must  have  been  what  the"  law  deems 
negligence  on  their  part,  or  there  is  no  liability. 

Upon  the  question  of  knowledge,  I  am  satisfied  from 
the  evidence,  and  I  so  find  the  facts  to  be,  tliat  nitro- 
glyceiine,  at  the  time  of  the  explosion  in  question,  had 
not  become  so  generally  known  to  the  world,  commer- 
cial or  otherwise,  as  to  be  a  part  of  the  ordinary  knowl- 
edge of  the  people,  even  in  intelligent  communities. 
It  had  hardly  yet  emerged  from  the  domain  of  strictly 
scientific  research.  It  is  true,  that,  at  the  time,  it  had 
recently,  to  a  very  limited  extent,  been  introduced  to 
the  knowledge  of  miners  and  others  in  Europe ;  but 
only  to  a  limited  extent.  At  the  very  time,  efforts  were 
being  made  by  a  single  person  to  introduce  it  into  this 
country  for  blasting  purposes.  A  short  time  (but  a 
few  weeks)  before,  an  eflfbrt  had  been  made — and  the 
first  effort  of  the  kind — ^by  one  house,  to  whom  a  con- 
signment had  been  made,  to  bring  it  into  notice  in 
this  State  ;  but  it  does  not  appear  that  it  had  been  in- 
troduced into  public  use  in  other  parts  of  the  United 
States.  The  knowledge  of  the  article,  both  of  its  name 
and  its  properties,  was  confined,  comparatively  speak- 
ing, to  a  very  few.  Of  course,  it  is  impossible  to  ascer- 
tain, even  approximately,  the  exact  extent  to  which  it 
had  become  known  ;  but  from  the  general  tenor  of  the 
evidence,  I  think  it  might  be  safely  assumed  that  not 
one  in  a  thousand  in  the  United  States,  or  California, 
would  have  known  anything  about  the  substance  or  its 
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properties,  had  it  been  mentioned  by  its  common  name, 
glonoin  oil,  or  nitro-glycerine.  However  that  may  be, 
it  is  very  evident  that  it  was  known  ontside  the  labora- 
tory of  the  chemist  to  a  very  limited  extent^  and  not 
sufficiently  to  be  recognized  as  a  part  of  the  common 
knowledge  of  the  country,  even  in  intelligent  circles. 
It  was  new — I  might  say,  almost  entirely  unknown — to 
commerce.  It  had  not  obtained  such  notoriety  that  or- 
dinary people,  or  commercial  men,  can  be  presumed  to 
be  cognizant  of  its  properties.  As  an  illustration  of 
the  state  of  knowledge,  even  among  scientific  men  and 
chemists,  of  several  professors  of  that  science  in  our 
colleges  and  university,  examined  as  experts  on  behalf 
of  the  respective  parties,  not  one  had  heard  of  nitro- 
glycerine, as  an  article  of  commerce  or  of  practical 
utility,  or  outside  the  domain  of  science,  prior  to  the 
explosion  in  question  in  1866.  One  professor,  who  ap- 
peared to  be  well  informed  in  his  profession,  and  as  to 
the  article  in  question^  could  not  say  that  it  had  before 
that  time  been  brought  to  his  attention,  even  as  a  mat- 
ter of  scientific  interest.  Another,  who  had  formerly 
been  a  professor  of  chemistry  in  the  Normal  College, 
in  Swansea,  Wales,  and  who  has  for  several  years 
been,  and  now  is,  the  analytical  chemist  of  the  San 
Francisco  Eefining  and  Assaying  Office,  and  professor 
of  chemistry  in  the  Toland  Medical  College,  also  in  the 
City  College,  was  so  littie  familiar  with  nitro-glycerine 
and  its  properties,  that  after  the  explosion,  when  some 
of  the  chips,  saturated  with  some  of  the  substance 
which  leaked  from  the  case  on  the  wharf,  were  taken 
to  him  for  analysis,  he  did  not  know  what  it  was. 
Even  after  he  had  proceeded  some  time  with  the  anal- 
ysis, applying  various  tests,  and  after  an  accidental  ex- 
plosion had  taken  place  in  the  course  of  the  process  of 
analysis,  the  name  of  the  article  did  not  suggest 
itself  to  him  till  he  had  consulted  his  toxicological 
works,  and  found  that  a  substance  apparently  having 
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the  same  properties,  was  called  nitro-glvcerine ;  yet  he 
had  years  before  experimented  with  it  in  the  laboratory 
as  a  matter  of  scientific  interest,  but  the  fact  had  passed 
from  his  recollection.  In  point  of  fact,  attention  ap- 
pears froih  the  evidence  to  have  been  but  little  directed 
towards  the  substance,  even  in  the  scientific  world  at 
large,  until  called  to  it  by  the  explosion  in  question,  the 
one  at  AspinwaU  about  the  same  time,  and  one  or  two 
others  occurring  at  a  later  date.  Since  then  it  has  been 
the  subject  of  extensive  experiments,  which  have 
brought  to  light  much  of  the  present  prevailing  partic- 
ular knowledge  with  reference  to  its  properties. 

With  so  little  general  knowledge  of  the  substance, 
at  the  time  of  the  accident,  outside  the  laboratory, 
even  among  chemists  and  scientific  men,  who  usually 
take  a  special  interest  in  such  substances,  and  who  arv 
more  likely  to  notice  the  progress  of  their  introduction 
into  the  practical  affairs  of  life,  it  could  scarcely  be  ex- 
pected that  the  public  generally,  engaged  in  the  ordi- 
nary  pursuits  of  agriculture,  manufactures,  and  com- 
merce, would  be  informed  upon  the  subject ;  and,  I  am 
satisfied  from  the  evidence,  that  the  substance  and  its 
properties  were,  at  the  time  of  the  shipment  and  ex- 
plosion, almost  wholly  unknown  to  the  public  and  to 
commerce ;  and  further,  that  while  the  state  of  public 
knowledge  was  not  such  that  the  defendants  were 
bound,  or  could  be  presumed  in  law,  to  know  the  ex- 
istence or  properties  of  the  substance,  I  am  also  satis- 
fied that  they  did  not  in  fact,  nor  did  any  of  their 
employees  engaged  in  handling  the  case  in  question, 
have  any  knowledge  on  the  subject ;  that  the  package 
was  received  and  handled  by  the  defendants  and  all  in 
their  employ,  up  to  tlie  time  of  the  explosion,  in  utter 
ignorance  of  its  contents,  or  the  dangerous  properties 
of  the  substance  itself,  had  the  contents  been  known ; 
and  that  they  had  no  ground  to  suspect  its  dangerous 
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character — ^nothing  to  put  them  upon  inqnirj,  as  pm- 
dent  men,  as  to  what  it  was. 

I  do  not  perceiye  that  the  fact  of  the  arrival  of  the 
case  on  the  sailing  day  of  the  steamer,  and  after  its  de- 
parture, or  that  it  was  not  strapped  or  marked,  as  re- 
quired by  the  regulations  of  the  defendants,  has  any- 
thing in  it  to  snggest  to  an  ordinarily  prudent  man, 
engaged  in  the  business  of  a  common  carrier,  that  the 
case  contained  anything  dangerous.  It  was,  at  most, 
simply  indicative  that  the  party  presenting  it  was  not 
acquainted  with  the  requirements  of  the  company, 
which  was,  doubtless,  no  uncommon  thing  with  those 
who  were  not  in  the  habit  of  making  frequent  ship- 
ments. When  the  defendants'  servant  was  requested 
to  strap  the  case,  he  obtained  a  wooden  hoop  from  a 
pile  kept  for  the  purpose,  and  the  proper  implements  at 
hand,  and  strapped  it,  driving  nails  into  the  box  with 
as  much  unconcern  as  if  it  had  been  a  case  of  boots 
and  shoes.  He  evidently  had  no  sugcion  that  it  was 
liable  to  explode  from  the  effects  of  liiS  blows,  or  that 
it  was  in  any  resj)ect  dangerous ;  and  the  fact  that 
hoops  and  implements  were  kept  at  hand  for  such  pur- 
poses, indicates  that  this  want  of  conformity  to  the 
regulations  of  the  defendants  was  by  no  means  singular 
— ^that  such  exigencies  were  anticipated  and  provided 
for.  The  box  appeared  in  aU  other  respects  in  good 
condition  and  suitable  for  shipment — as  much  so  as  the 
thousands  of  others  of  a  similar  apparent  character 
shipped  by  the  same  steamer.  There  was,  then,  in  fact, 
no  kiaowledge,  and  nothing  that  should  necessarily  ex- 
cite the  suspicions  of  a  prudent  man  engaged  in  that 
business,  and  constantly  receiving  for  carriage  boxes  of 
merchandise  of  similar  appearance.  Indeed,  I  think  it 
would  have  been  very  remarkable,  if  one  receiving  and 
handling  so  many  similar  cases,  upon  the  facts  dis- 
closed by  the  evidence,  had  suspected  that  it  contained 
anything  of  a  dangerous  character. 
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It  is  insistedy  farther,  by  the  plaintiff's  counsel, 
that  it  was  the  daty  of  the  defendants  to  acquaint 
themselves  with  the  character  of  the  merchandise  deliv- 
ered to  them  to  be  carried,  and  being  bound  to  do  so, 
they  are  chargeable  with  knowledge  in  fact ;  or  that,  at 
least,  a  failure  to  acqaint  themselves  with  the  character 
of  the  article  to  be  carried  is,  of  itself,  such  negligence 
as  will  render  them  liable.  In  my  judgment,  neither 
proposition  is  tenable.  The  numerous  authorities  cited 
to  sustain  these  propositions,  are  cases  where  parties 
had  sent  valuable  packages  or  valuable  articles  in 
trunks  as  baggage,  or  frail  goods  requiring  great  care 
in  handling,  and  cases  of  a  similar  character,  and  the 
party  sending  had  either  neglected,  or  upon  request  de- 
clined to  inform  the  carrier  of  the  character  or  value  of 
the  articles  contained  in  such  packages  or  trunks.  The 
questions  arose  between  the  party  sending  and  the  car- 
rier, in  actions  to  recover  for  the  loss  or  damage  sus- 
tained in  carrying.  In  none  of  these  cases,  which  have 
&llen  under  my  notice,  has  it  been  held  that  the  carrier 
had  an  absolute  right  to  know  the  contents  of  pack- 
ages or  baggage  thus  sent ;  but  the  consequence  im- 
posed on  a  failure  of  the  owner  to  give  the  information 
'when  requested,  or  upon  giving  false  information,  is, 
that  he  shall  not  recover  the  extraordinary  value  of  the 
articles  lost,  or  for  damage  to  articles  requiring  extra- 
ordinary care  to  prevent  breakage  or  injury.  I  know 
of  no  case,  in  which  it  has  been  held,  that  a  carrier  has 
an  absolute  right  to  know  the  contents  of  a  package 
tendered  to  him  to  be  carried,  or  that  imposes  upon 
him  a  duty  to  make  inquiry  as  to  the  contents  of  every 
package,  without  regard  to  circumstances  exciting  sus- 
picion. In  fact,  the  practice  is  usually  otherwise,  and 
bills  of  lading  given  to  shippers  by  common  carriers, 
often,  if  not  usually,  contain  the  clause,  "  contents  un- 
known,"    AhhoU  Shipp.  339. 

The  ordinary  bill  of  lading  of  the  Pacific  Mail  Steam- 
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ship  Company,  which  brought  the  case  in  question  for 
defendants  (a  copy  of  which  was  introduced  in  evi- 
dence), contains  the  clause,  "contents  unknown."  If 
the  inquiry  were  made,  there  is  no  certainty  that  the 
contents  of  a  package  would  be  correctly  given.    In  aU 

•  probability,  the  servant  delivering  jyackages  seldom 
knows  the  contents  himself.  The  only  way  to  obtain 
evidence  would  be  to  open  the  package,  and  examine 
it.  The  carrier,  certainly,  would  have  no  right  to  open 
every  package  tendered  for  carriage.  And  I  apprehend 
a  carrier  would  have  no  right  to  decline  a  package,  on 
the  ground  that  the  owner  refused  to  disclose  the  con- 
tents, unless  there  was  some  ground  to  suspect  that  it 
contained  something  dangerous,  hurtful,  offensive,  or 
otherwise  of  a  character  not  proper  to  be  carried.  In 
Couch  V.  L.  &  N.  W.  R.  Co.  11  Com.  B.  255,  which  was 

^  an  action  for  a  refusal  to  carry  certain  goods,  the  fifty- 
seventh  plea  to  the  first  ten  counts  expressly  set  up  as 
a  defense,  that  defendants  requested  the  plaintiff  to  in- 
form them  of  the  contents  of  the  package  tendered  to  be 
carried  ;  that  the  plaintiff  refused  to  give  the  informa- 
tion, and  that  defendants  refused  to  carry  it  on  that 
ground.  Id.  260.  The  court  held  the  plea  bad.  Jeb- 
vis,  Ch.  J.,  said  :  "  I  am  of  opinion  that  the  fifty -eer- 
enth  plea  is  a  bad  plea.  No  authority  has  been  cited 
to  show  that  a  carrier  is  in  all  cases  entitled  to  know 
the  nature  of  the  goods  contained  in  the  packages 
which  are  tendered  him  to  be  carried  ;  and  there  seems 
to  be  no  good  reason  why  he  should  be."  .  .  "This 
plea  founds  itself  upon  the  broad  and  general  propo- 
sition, that  whatever  be  the  nature  or  quality  of  a  pack- 
age delivered  to  a  carrier,  he  is  not  bound  to  receive  it  un- 
less informed  of  the  description  of  its  contents.  That  pro- 
position involves  consequences  so  highly  inconvenient 
as,  in  my  judgment,  to  require  authority  to  sustain  it. 
None  has  been  shown."  Id.  291-2.  And  Maule,  J., 
says :  "To  say  that  the  company  may  in  all  cases  in- 
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sist  upon  being  informed  of  the  nature  and  contents  of 
every  package  tendered  to  them,  as  a  condition  of  their 
accepting  it,  seems  to  me  to  be  a  proposition  perfectly 
untenable.  Id.  295.  Cress  well  and  Williams,  JJ., 
express  individually  the  same  views.  Id.  297.  If  the 
owner  is  not  bound  to  state  the  contents  of  a  package 
under  all  circumstances,  it  follows  that  the  carrier  is 
not  bound  to  ask  the  contents  under  all  circumstances. 
He  is  only  bound  to  make  inquiries,  when  he  is  entitled 
to  have  them  answered,  or  when  he  has  ground  to  sus- 
pect that  there  is  something  wrong  about  goods  ten- 
dered for  carriage.  Says  Lord  Campbell,  Oh.  J.,  in  Brass 
V.  Maitland,  6  Mlis  &  Bl.  2  Q.  B.  482 :  *'  It  would  be 
strange  to  suppose  that  a  master  or  mate,  having  no  rea- 
son to  suspect  that  goods  offered  to  him  for  a  general 
ship  may  not  be  safely  stowed  away  in  the  hold,  must 
ask  every  shipper  the  contents  of  every  package."  If 
the  carrier  has  reason  to  believe  that  the  package  con- 
tains anything  dangerous,  or  not  proper  to  be  carried, 
he,  doubtless,  may  refuse  to  carry  it,  unless  the  con- 
tents are  disclosed,  or  he  is  satisfied  as  to  its  character. 
He  may,  at  least  in  England,  for  a  statute  upon  the 
subject  expressly  authorizes  him  to  do  so  ;  but  if  he 
refuses  to  carry  on  that  ground,  he  must  allege  and 
prove  the  reasonable  ground,  or  he  will  fail  in  his  de- 
fense.   14  Com.  B.  291-2. 

It  is,  however,  the  duty  of  the  shipper,  at  least,  if 
he  himself  has  knowledge,  to  give  notice  of  the  danger- 
ous character  of  any  package  delivered  to  a  carrier, 
whei-e  the  party  receiving  it  may  not,  upon  inspection, 
be  reasonably  presumed  to  know  its  character.  There 
is  an  implied  undertaking  that  it  is  not  dangerous. 
Brass  n.  Maitland,  6  Com.  B.  470 ;  Farrant  v.  Barnes, 
11  Id.  561 ;  Shearrrban  <fe  Re^.  Negligence^  §  693 ; 
Pierce  v.  Winsor,  2  Cliff.  27.  But  even  in  that  class  of 
cases  where  the  action  is  between  the  ship-owner  and 
the  shipper,  growing  out  of  the  contract  of  carriage, 
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CoMPTONy  J.,  eaid,  in  Brass  v.  Maitland,  supra^  the 
count  under  consideration  "  clearly  .falls  within  the 
principle  of  the  case  of  Williams  v.  East  India  Co., 
3  Bastj  192.  In  that  case  Lord  Ellenbobough  re- 
marks, in  giving  judgment  of  the  court,  on  page  200 : 
'  In  order  to  make  the  putting  on  board  wrongful,  the 
defendants  must  be  cognizant  of  the  dangerous  quali- 
ties of  the  article  put  on  board ;'  "  and,  492 :  ''  It  seems 
very  difficult  to  hold  that  the  shipper  can  be  liable  for 
not  communicating  what  he  does  not  know."  After 
suggesting  some  illustrations,  he  says:  ^' Again;  sup- 
pose that  there  is  a  new  ai-ticle  of  commerce,  which 
neither  shippers  nor  ship-owners  know  to  be  danger- 
ous ;  is  the  innocent  shipper  to  be  liable  ?  Lord  El- 
lenbobough's  dictum,  in  Williams  7),  East  India  Co., 
3  Edst,  192,  above  referred  to,  would  tend  to  show  that 
knowledge  of  the  party  shipping  is  an  essential  ingre- 
dient." Id.  491-2.  And  these  views  seem  to  be  ap- 
proved by  the  court,  in  Hutchinson  v.  Guion,  3  Com. 
B.  N.  S.  163.  Perhaps  this  is  the  true  legal  principle 
between  the  shipper  and  carrier,  when  the  shipper  has 
no  means  of  knowledge  or  ground  for  suspicion^  as 
well  as  none  in  fact;  but  otherwise  the  doctrine,  I 
think,  can  hardly  be  maintained  in  the  broad  terms  in 
which  it  is  stated  by  the  learned  judge.  But  in  either 
view,  the  reasoning  applies  with  much  greater  force,  as 
between  the  carrier  who  receives  the  package  without 
knowledge,  or  possible  means  of  knowledge,  or  reason 
to  suspect  its  dangerous  character,  in  the  due  and  ordi- 
nary course  of  his  business,  to  carry  for  another,  and  a 
stranger  who  happens  to  be  injured  by  it,  through  a 
faultless  accident  occurring  in  the  ordinary  course  of 
transit.' 

Bat  whatever  the  true  rule  may  be  as  between  the 
shipper  and  carrier,  it  seems  reasonable  that  there 
should  be  no  liability  as  between  the  carrier  and  the 
stranger,  when  both  are  equally  innocent.    As  between 
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camera  and  strangers,  between  whom  no  privity  exists, 
the  carrier  cannqt  be  held  to  the  same  rigid  rules  of 
responsibility  as  those  which  apply  to  the  dealings  be- 
tween the  shipper  and  carrier.  While  a  man  is 
5  0  bound  tomse  his  own  as  not  to  injure  his  neighbor,  this 
maxim  d!oes  not  make  him  an  insurer  of  his  neighbor's 
property  against  all  accidents  that  may  happen  through 
his  acts,  but  only  requires  of  him  reasonable  care  and 
precaution. 

I  might  as  well  here  refer  to  Pierce  7).  Winsor,  su- 
prUj  cited  by  plaintiff's  counsel  as  a  strong  case  in 
their  favor.  That  was  a  case  between  the  ship-owner 
and  a  party  who  had  chartered  a  ship  for  a  voyage, 
and  then  put  her  up  as  a  general  ship.  The  ship  was 
at  the  sole  use  and  disposal  of  the  charterer,  and  it  was 
stipulated .  that  their  own  stevedores  should  be  em- 
ployed by  the  owners.  Some  mastic  put  on  board  in 
casks  escaped,  ran  together  among  other  goods  and 
hardened,  damaging  said  goods.  The  owner,  having 
paid  to  the  owners  the  damages  to  the  other  goods, 
sued  the  charterer.  This  case,  however,  does  not  ap- 
pear to  be  inconsistent  with  the  views  of  Compton,  J., 
in  Brass  v,  Maitland,  with  the  limitations  before  sug- 
gested in  this  opinion.  Neither  the  owner  nor  shipper 
had  actual  knowledge  of  the  liability  of  the  mastic  to 
do  injury.  Both  being  equally  ignorant  in  fact,  the  li- 
ability was  put  upon  the  ground,  that,  although  the 
ship-owners  and  their  employees  had  no  reasonable 
means  during  the  lading  to  ascertain  the  quality  of  the 
goods,  or  narrowly  examine  the  sufficiency  of  the  pack- 
ing, the  shippers  had  such  means  ;  and  that  it  seemed 
expedient,  that  although  in  fact  ignorant,  the  loss 
should  fall  on  them  rather  than  on  the  owners— oil  the 
party  having  the  means  of  knowledge,  rather  on  the 
one  who  had  them  not.  The  case  does  not  appear  to 
me  against  the  defendants  in  the  case  at  hand.  On  the 
contrary,  it  recognizes  the  principle  adopted  in  this 
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opinion :  that  the  carrier,  in  receiving  goods  for  trans- 
portation, independent  of  any  snspicions  circumstances, 
has  no  means  of  knowledge  of  the  contents  and  charac- 
ter of  packages  delivered  to  him  for  carriage. 

I  think,  therefore,  that  the  defendants,  without  any 
ground  of  suspicion  as  to  the  character  of  the  contents 
of  the  case  in  question,  had  no  means  of  knowing  their 
dangerous  qualities,  and  were  not,  as  to  the  plaintifT— 
a  stranger  to  the  contract  for  carriage — Abound  in  law  at 
their  peril  to  know  their  character.  That  they  did  not 
in  £Eict  know,  and  that  they  had  no  reason  to  suspect 
the  dangerous  character  of  the  package,  I  am  satined 
from  the  evidence,  and  so  find  the  facts  in  the  case 
to  be. 

For  similar  reasons,  there  was  no  negligence,  under 
the  circumstances,  in  not  inquiring  as  to  the  contents 
of  the  package.  The  defendants  were  acting  in  the  or- 
dinary course  of  their  business.  It  was  a  culpable  vio- 
lation of  duty  on  the  part  of  the  owner  to  deliver  a 
dangerous  article,  exhibiting  no  external  indications  of 
its  real  character,  without  informing  them  as  to  the 
danger.  In  the  exercise  of  his  lawful  rights,  every  man 
has  a  right  to  act  on  the  hypothesis  that  every  other 
person  will  perform  his  duty  and  obey  the  law ;  and  in 
the  absence  of  any  reasonable  ground  to  think  other- 
wise, it  is  not  negligence  to  assume  that  he  is  not  ex- 
posed to  a  danger,  which  can  only  come  to  him  through 
a  disregard  of  law  on  the  part  of  some  other  person. 
Fetter  v.  New  York  &  Harlem  E.  R.  Co.,  2  Keyes^ 
154 ;  Earhart  n.  Youngblood,  17  Pa.  332 ;  Deyo  v. 
New  York  Central  R.  R.  Co.,  34  N.  Y.  10-11 ;  Curtis 
t>.  Mills,  5  Carr.  &  P.  489. 

At  this  time  there  were  regularly  carried  to  Califor- 
nia, by  defendants,  by  each  steamer,  besides  those  car- 
ried to  Panama,  Central  and  South  American  ports, 
from  four  to  six  thousand  packages  of  a  similar  gen- 
eral external  appearance.  It  would  be  unreasonable  in 
11—15 
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the  extreme,  to  exi)ect  them  to  know  or  make  in- 
qniries  as  to  the  contents  of  each  package.  It  is  not 
the  habit  of  ordinarily  prudent  men  engaged  in  the  bus- 
iness of  common  carriers  to  do  so.  No  reasonable  man 
would  take  such  extraordinary  precautions,  and  the 
law  imposes  upon  carriers  no  such  extreme  degree  of 
care.  In  Shearman  &  Redf.  on  Negligence^  §  6,  the 
rule  of  law  is  well  stated,  as  follows :  "  The  law  makes 
no  unreasonable  demands.  It  does  not  require  from 
any  man  superhuman  wisdom  or  foresight.  Therefore, 
no  one  is  guilty  of  culpable  negligence,  by  reason  of 
foiling  to  take  precautions  which  no  other  man  would 
take  under  the  like  cii-cumstances.  If  one  uses  every 
precaution  which  the  present  state  of  science  affords, 
and  which  a  reasonable  man  would  use  under  the  cir- 
cumstances, he  is  not  held  responsible  for  omitting 
other  precautions  which  are  conceivable,  even  though, 
if  he  had  used  them,  the  injury  would  certainly  have 
been  avoided."  "In  determining  what  is  negligence, 
regard  is  to  be  had  to  the  growth  of  science,  and  the  im- 
provement in  the  arts  which  takes  place  from  genera- 
tion to  generation;  and  many  acts  or  omissions  are 
now  evidence  of  gross  carelessness,  which  a  few  years 
ago  would  not'have  been  culpable  at  all ;  as  many  acts 
are  now  consistent  with  great  care  and  skill,  which  in 
a  few  years  will  be  considered  the  height  of  impru- 
dence." {Id.  %  7).  Having,  then,  no  absolute  right 
to  know  the  contents  of  packages  delivered  for  car- 
riage, and  there  being  no  reasonable  ground  to  believe 
that  the  case  in  question  contained  anything  dan- 
gerous ;  and  it  not  being  the  practice  of  ordinarily  pru- 
dent men  engaged  in  the  business  of  carriers  to  ascer- 
tain the  character  of  all  goods  carried ;  and  having  a 
right  to  rely  upon  the  presumption  that  no  breach  of 
duty  would  be  committed  by  the  shipper,  by  delivering 
a  highly  dangerous  package  without  giving  notice  of 
its  character ;  there  was  no  negligence  on  tiie  part  of 
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the  defendants  in  omitting  to  ascertain  the  contents  of 
the  case  in  question. 

And  for  similar  reasons,  there  was  no  culpable  neg- 
ligence on  the  part  of  defendants  in  opening  the  case 
with  a  mallet  and  chisel,  in  the  mode  pursued  in  this 
instance,  for  the  purpose  of  ascertaining  the  extent  of 
the  damages.  This  was  the  ordinary  mode  of  opening 
boxes  of  an  apparently  like  character.  It  was  opened 
in  the  presence  of  a  representative  of  both  the  steam- 
ship company  and  the  express  company,  in  the  reg- 
ular course  of  business,  when  it  is  found  that  a  package 
has  been  damaged,  in  order  to  ascertain  both  the  extent 
and  character  of  the  damage,  and  which  party  is  re- 
sponsible. The  parties  engaged  were  wholly  ignorant 
of  the  character  of  the  substance  with  which  they  were 
dealing.  At  that  time  there  was  no  oil  known  to  com- 
merce, or  commonly  known  to  be  an  article  of  practical 
utility,  or  known  to  defendants  or  their  employees, 
which  would  explode  by  percussion  or  concussion. 
The  oil  which  leaked  out  had  the  general  appearance 
of  sweet  or  salad  oil,  which,  as  also  any  other  oil 
known  to  commerce,  would  have  been  perfectly  in* 
noxious  under  similar  treatment.  The  box  was  manip- 
ulated in  the  presence  of  Mr.  Knight,  the  second  in 
authority  in  the  management  of  defendants'  business 
on  the  Pacific  coast,  and  of  two  others  of  the  principal 
clerks  of  the  two  companies,  and  other  employees  act- 
ing under  their  direction.  They,  as  well  as  those  who 
received  the  package  in  New  York,  who  unloaded  the 
package  from  the  ship,  those  who  tumbled  it  about  on 
the  wharf,  and  carted  it  to  the  premises  in  question 
on  a  dray,  acted  in  all  respects  as  men  ordinarily 
would  act,  who  are  unconscious  of  danger,  and  as  no 
man  of  common  sense,  having  reason  to  apprehend 
danger,  would  have  acted.  They  forfeited  their  lives  as 
the  penalty  of  their  faultless  ignorance.  Yet  they  ^ 
acted  afl  any  other  men  of  ordinary  prudence,  or  even 
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of  extreme  prudence,  with  tlie  same  knowledge,  or 
njeans  of  knowledge,  or  want  of  reason  to  apprehend 
danger,  would  have  acted — ^as  any  man  of  prudence 
would  have  acted  under  the  same  circumstances.  It 
would  not  have  been  negligent  to  have  opened  the  case 
of  silver  ware,  having  a  somewhat  similar  appearance, 
which  was  also  saturated  with  oil,  as  the  result  shows, 
from  the  leaking  case,  and  which  was  sent  up  with  the 
latter  for  a  similar  examination,  or,  so  far  as  is  known, 
any  of  the  other  four  or  five  thousand  packages  re- 
ceived by  the  same  steamer.  Yet  there  was  no  more 
ground  for  believing  this  package  to  be  dangerous  than 
any  of  the  others.  That  it  was  not  legal'  negligence  to 
thus  handle  the  package,  under  the  circumstances,  is 
recognized  by  the  case  of  Pierce  v,  Winsor,  ah-eady 
noticed,  cited  by  plain tiflF.  Says  Clifford,  J.:  "The 
stowage  of  the  mate  was  made  in  the  usual  way,  and  it 
is  not  disputed  it  would  have  been  proper,  if  the  ar- 
ticle had  been  what  it  was  supposed  to  be  when  it  was 
received  and  laden  on  board-  Want  of  greater  care 
in  that  behalf  is  not  a  faulty  becattse  the  master  had 
7io  knowledge,  or  means  of  knowledge,  that  the  article 
required  any  extra  care  or  attention  beyond  what  is 
usual  in  respect  to  other  goods. ^^    2  Cliff.  27. 

These  observations  precisely  fit  the  circumstances 
under  consideration. 

This  being  the  case,  there  was,  in  my  judgment,  no 
negligence  under  the  circumstances — ^nothing  that  the 
law  deems  negligence,  and  there  was  no  liability  to 
strangers  for  the  consequences  of  the  unfortunate  acci- 
dent. If  defendants  are  liable  under  the  circumstances, 
I  do  not  perceive  why  they  would  not  have  been  liable 
if  they  had  made  careful  inquiry,  and  had  been  sol- 
emnly assured  that  the  case  contained  olive  or  sweet 
oil,  or  some  other  harmless  merchandise,  and  had  re- 
lied on  that  assurance.  To  hold  them  liable  upon  the 
case  supposed  would  be  unreasonable,  and  abhorrent  to 
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all  ideas  of  justice.  I  think  that^  while  the  defendants 
will  be  obliged  to  bear.the  loss  sustained  by  themselves, 
resulting  from  the  deplorable  accident,  except  so  far  as 
they  may  have  a  remedy  against  the  guilty  shipper,  the 
plaintiff,  also,  wUl  be  compelled  to  submit  to  the  loss 
sustained  by  him  from  the  same  lamentable  cause.  It 
is  one  of  those  misfortunes  whicli  are  liable  to  pccur  in 
human  affairs,  wherein  those  upon  whom  the  conse- 
quences chance  to  fall  must  be  the  ones  to  suffer,  un- 
less they  can  find  a  remedy  against  those  who  are  really 
culpable. 

The  plaintiff  also  insists,  ^r^^y— that  the  accident 
is  of  a  class  where  the  event  itself  makes  out  a  prima 
facie  case  of  negligence,  and  throws  the  burden  of 
proving  due  care  and  circumspection  on  the  defend- 
ants ;  and  secondly — ^that  every  man  is  presumed  to  do 
his  duty  and  conform  to  the  Leiw  :  that  under  this  rule 
it  must  be  presumed  that  the  shipper  in  this  instance 
performed  his  duty,  and  informed  defendants  of  the 
dangerous  character  of  the  article,  and  that,  although 
it  required  the  proof  of  a  negative,  the  burden  of  show- 
ing want  of  knowledge  was  thrown  upon  them. 

I  am  not  prepared  to  admit  the  correctness  of  at 
least  the  first  proposition,  whatever  may  be  the  rule  as 
to  the  second.  But  under  the  view  I  take  of  the  evi- 
dence, it  is  wholly  unnecessary  to  controvert  either  po- 
sition ;  for,  conceding  them  to  be  correct,  in  my  judg- 
ment the  evidence  on  both  points  clearly  overthrows 
the  assumed  presumption  in  favor  of  the  plaintiff,  and 
shows  that  there  was  no  negligence  on  the  part  of  the 
defendants,  or  their  servants,  and  that  the  dangerous 
character  of  the  package  was  not  communicated  to 
them,  and  that  there  was  nothing  to  excite  even  the 
suspicion  of  a  reasonable  man.  The  package  was  re- 
ceived when  accepted  by  the  freight-measurer,  CLeary, 
and  the  tally  clerk,  Middlebrook,  in  the  mode  stated  in 
the  findings,  and  from  that  time  it  went  into  the  great 
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mass  of  freight,  and  no  farther  8})ecial  notice  was  taken 
of  it.  The  receipt  given  by  Middlebrook,  although  but 
a  temporary  receipt,  was  the  original  receipt,  from  which 
all  subsequent  ones  were  made  up.  .  The  general  re- 
ceipt, way  bill,  and  bill  of  lading  clerks  made  out  their 
papers  from  this,  without  seeing  or  inspecting,  or 
having  any  opportunity  to  inspect  the  merchandise. 
This  receipt  was  their  only  guide.  And  proof  of  all 
that  took  place  at  the  time  of  the  delivery  was  given. 

It  is  sometimes  necessary  to  prove  a  negative,  al- 
though  from  the  nature  of  things  this  is  usually  diffi- 
cult, and  for  this  reason  plenary  proof  of  a  negative  is 
not  always  expected,  or  required.  1  Oreenl.  JSv.  §  78 ; 
Kohler  v.  Wells,  26  Cal.  611-12.  But  in  this  case,  the 
proof  on  those  points  is,  to  my  mind,  fuU  and  entirely 
satisfactory. 

Fully  impressed  with  the  importance  of  this  case, 
both  in  view  of  the  large  amount  of  damages  claimed, 
and  of  the  important  principle  involved  applicable 
to  many  other  actions,  which,  I  am  informed,  are 
pending  in  this  State  and  elsewhere,  arising  out  of  the 
same  and  other  similar  accidents,  I  have  given  to  it 
such  thought  and  attention  as  my  onerous  duties  have 
allowed  me  to  bestow ;  and  the  conclusion  to  which  my 
mind  is  brought  is,  that  the  defendants  are  liable  for 
the  injuries  to  the  premises  demised  to  and  occupied  by 
themselves,  but  are  not  liable  for  the  injuries  resulting 
to  the  premises  occupied  by  Bell  and  the  Union  Club. 
This  is  the  first  case  decided,  so  far  as  I  am  informed, 
arising  out  of  these  accidents,  involving  the  points  now 
determined.  And  no  case  involving  the  exact  point 
has  been  brought  to  my  attention.  Should  it  turn  out 
that  my  conclusion  is  wrong,  I  am  glad  to  know  that 
there  is  a  tribunal  which  can  and  will  correct  my  er- 
ror. I  have  taken  care  to  frame  the  findings  in  such 
a  way  that,  if  I  have  erred  in  my  legal  conclusions  in 
either  branch  of  the  case,  the  api)ellate  court  will  have 
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the  means  of  correcting  the  error  by  directing  the 
proper  judgment  upon  the  facts  found,  without  order- 
ing a  new  laial. 

As  to  the  premises  occupied  by  Wells,  Fargo,  &  Co., 
the  statute  provides  that,  in  an  action  for  waste,  "there 
may  be  judgment  for  triple  damages."  Ptclc.  Act^  § 
360.  As  I  understand  this  provision,  it  leaves  the* 
question  as  to  whether  the  damage  shall  be  tripled  to 
the  sound  discretion  of  the  court,  to  be  determined  ac- 
cording to  the  greater  or  less  aggravating  character  of 
the  circumstances.  There  are  no  circumstances  in  this 
case  to  justify  inflicting  damages  beyond  the  actual 
amount  sustained.  In  point  of  fact,  the  defendants  re- 
paired a  large  portion  of  the  premises  to  the  satisfac- 
tion of  the  plaintiff,  and  paid  the  expenses  themselves, 
and  supposed  they  had  done  so  as  to  the  whole  ;  but  it 
turns  out  in  the  evidence  that  a  small  portion  of  the 
expense  of  repairs,  which,  from  the  nature  of  the  case, 
could  not  well  be  made  except  in  connection  with  re- 
pairs made  to  other  premises  which  defendants,  accord- 
ing to  the  view  taken,  are  not  liable  to  repair,  have  been 
overlpoked,  and  accordingly  not  been  paid.  For  this 
amount  the  plaintiff  must  have  judgment. 

Let  judgment  be  entered  for  the  plaintiff  for  the 
sum  of  one  thousand  seven  hundred  and  eighty-seven 
dollars  and  sixty-two  cents,  and  interest  at  ten  per 
cent,  per  annum,  from  August  1,  1866,  in  gold  coin, 
and  costs  of  suit. 

Judgment  accordingly. 
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MANUFACTURERS'  NATIONAL    BANK   v. 

BAACK. 

Oircuit  CotiTf,  Second  Circuit;  Southern  District  of 

New  Tork^  Jam/uary  T.^  1871. 

National  Banks.— Poweb  to  Sub. 

A  national  bank,  ^TfftP'^tffJ  <^$  located  in  one  State,  may  bring  an  ac- 
tion in  the  circuit  court  sitCing  within  another  State,  against  a 
citizen  of  the  latter  State. 

For  the  purpose  of  sustaining  such  a  power  to  sue,  it  maybe  presumed 
that  the  individual  members  of  the  national  bank  are  citizens  of  the 
State  wherein  the  bank  is  located,  within  the  meaning  of  Art  HL 
S  2  of  the  Constitution,  and  section  4  of  the  Judiciary  Act  of  1789. 

Application  for  an  injunction  and  receiver. 

TVancis  0.  Barlow^  for  the  motion. 

C.  A.  Seward  and  P.  C.  Tcdman^  opposed. 

Blatohpord,  J. — ^The  biU  in  this  case  describes  the 
plaintiffs  as  *^The  Manufacturers'  National  Bank  of 
Chicago,  niinois,  a  banking  corporation,  incorporated 
and  existing  under  and  by  virtue  of  an  act  of  the  Con- 
gress of  the  United  States,  entitled  "An  Act  to  provide 
a  national  currency  secured  by  a  pledge  of  United 
States  bonds,  and  to  provide  for  the  circulation  and 
redemption  thereof,  approved  June  3, 1864,  and  having 
capacity  to  sue  by  the  above  title,  and  a  citizen  of  the 
State  of  Illinois,  and  located  and  residing  and  doing 
business  in  the  city  of  Chicago,  in  said  State.''  It 
describes  the  defendants  as  citizens  of  the  State  of  New 
York.  The  allegations  of  the  bill  as  to  the  incorpora- 
tion and  location  of  the  plaintiffs  are  admitted  by 
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stipulation.  The  plaintiffs  move  for  an  injunction, 
and  the  appointment  of  a  receiver  in  the  case  ;  and  the 
question  arises  whether,  on  the  allegations  of  the  bill 
thus  admitted,  with  the  fact  that  the  allegation  of  the 
bill  as  to  the  citizenship  of  the  defendants  is  not  de- 
nied by  the  answers,  this  court  has  jurisdiction  of  the 
suit 

The  eighth  section  of  the  act  of  June  3,  1864,  13 
Stat,  at  L.  101,  under  which  the  plaintiffs  are  incor- 
porated, provides,  that  every  association  formed  pur- 
suant to  the  provisions  of  the  act  shall  be  a  body  cor- 
porate, and  may  have  a  corporate  seal,  and  shall  have 
succession  by  the  name  designated  in  its  organization 
certificate,  and  may,  by  such  name,  "  sue  and  be  sued, 
complain  and  defend,  in  any  court  of  law  and  equity, 
as  fully  as  natural  persons."  The  effect  of  this  pro- 
vision is  not  to  give  to  the  corporation  the  right  to  sue, 
or  the  capacity  to  be  sued,  in  every  court  within  the 
United  States,  whether  State  or  Federal,  or  to  give  to 
every  such  court  jurisdiction  over  every  suit  which 
may  be  brought  in  it,  wherein  the  corporation  is  plain- 
tiff or  defendant.  Its  only  proper  effect  •is  to  provide 
that  the  corporation,  when  it  has  come  or  been  brought 
as  a  suitor  into  a  court  which  has  jurisdiction  of  the 
suit,  shall  stand  in  court,  in  all  respects,  in  the  same 
position,  as  regards  its  own  rights,  or  the  rights  of 
others  against  it,  as  to  the  subject  matter  of  the  suit, 
in  which  a  natural  person  who  is  a  suitor  in  such  vourt 
can  stand.  The  question  as  to  the  proper  court  in 
which  the  suit  is  to  be  brought,  in  respect  of  jurisdic- 
tion, is  left  to  be  determined  by  other  provisions  of  law. 
If  84  natural  person  had  brought  this  suit  in  this  court 
against  the  defendants,  as  citizens  of  New  York,  he 
would  have  been  obliged  to  aver  himself  to  be  a  citizen 
of  some  State  other  than  New  York, — ^the  bill  being 
what  is  known  as  a  creditor's  bill,  founded  on  a  judg- 
ment at  law  and  praying  for  equitable  relief.    There- 
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fore,  so  far  as  the  provisions  of  section  8  of  the  act 
are  concerned,  the  plaintiffs  mnst  show,  by  the  aver 
ments  of  their  bill,  jurisdiction  of  this  suit  by  this 
court,  by  showing  proper  citizenship  in  the  parties. 

There  is  no  other  provision  of  the  act  which  can 
be  cited  as  giving  to  this  court  jurisdiction  of  this 
suit.  Section  57,  even  if,  under  the  dictum  of  Mr. 
Justice  SwAYNE,  in  Kennedy  v.  Gibson,  8  Wall. 
498,  506,  it  be  held  to  refer  to  suits  by  national 
banks  as  well  as  to  suits  against  them,  relates  only  to 
suits  to  be  brought  in  courts  of  the  United  States  held 
within  the  district  in  which  the  bank  is  established, 
and  does  not  affect  the  question  of  the  jurisdiction  of 
this  court  in  this  suit.  Such  jurisdiction,  in  order  to 
be  sustained,  must,  therefore,  appear,  by  the  averments 
of  the  bill,  to  be  brought  within  that  provision  of  the 
section  11  of  the  Judiciary  Act  of  September  24, 
1789,  1  Stai.  ai  L.  78,  which  gives  to  this  court 
original  cognizance  of  all  suits  of  a  civil  nature  in 
equity,  where  the  matter  in  dispute  exceeds,  exclusive 
of  costs,  the  sum  or  value  of  five  hundred  dollars,  and 
the  suit  is  between  a  citizen  of  the  State  where  the  suit 
is  brought  and  a  citizen  of  another  State. 

The  averment  in  the  bill  that  the  plaintiff  corpora- 
tion is  a  citizen  of  the  State  of  Illinois,  is,  in  and  of 
itself,  not  sufficient  to  show  jurisdiction,  as  a  corpora- 
tion cannot  be  a  citizen  of  a  State,  in  the  sense  in  which 
that  word  is  used  in  the  Constitution  of  the  United 
States.  Lafayette  Ins.  Co.  t>.  French,  18  How.  404; 
Covington  Drawbridge  Co.  x.  Shepherd,  20  Id.  2^^  233, 
234.  The  substance  of  the  averments  in  the  bill  in  re- 
gard to  the  status  of  the  plaintiffs  is,  that  they  are  a 
banking  corporation,  incorporated  under  the  act  of 
Congress  named ;  that  their  members  are  authorized  to 
sue  by  the  title  given  to  the  corporation ;  that  the  cor- 
poration is  located  and  does  business  at  Chicago,  in  the 
State  of  Illinois ;  and  that^  therefore,  the  real  plaintiffs, 
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the  members  of  the  corporation,  must  be  regarded,  on 
such  averments,  as  citizens  of  the  State  of  Illinois. 

The  various  decisions  of  the  supreme  court,  in  cases 
of  suits  in  the  Federal  courts  hy  and  against  corpora- 
tions created  by  the  laws  of  the  States,  where  the  juris- 
diction depended  on  the  citizenship  of  the  parties  to  the 
suit,  are  reviewed  in  the  opinion  given  by  that  court,  in 
the  case  of  Ohio  &  Mississippi  R.  R.  Co.  v.  Wheeler, 
1  Blacky  286.  The  law  is  there  stated  to  be  settled,  that 
where  a  corporation  is  created  by  the  laws  of  a  State, 
the  legal  presumption  is  that  its  members  are  citizens 
of  such  State ;  that  a  suit  by  or  against  such  corpora- 
tion, in  its  corporate  name,  must  be  presumed  to  be  a 
suit  by  or  against  citizens  of  the  State  which  created 
the  corporation ;  and  that  no  averment  or  evidence  to 
the  contrary  is  admissible,  for  the  purpose  of  with- 
drawing the  suit  from  the  jurisdiction  of  a  court  of  the 
United  States.  In  the  case  of  Cowles  v.  Mercer  County, 
7  Wall.  118,  121,  the  rule  is  thus  stated :  "A  corpora- 
tion created  by  the  laws  of  a  State,  and  having  its  place 
of  business  within  that  State,  must,  for  the  purposes  of 
suit,  be  regarded  as  a  citizen,  within  the  meaning  of  the 
Constitution  giving  jurisdiction  founded  upon  citizen- 
ship.*' This  rule,  however,  does  not,  ex  vi  termini^ 
cover  the  case  of  a  corporation  created  by  act  of 
Congress. 

The  argument  urged  against  a  jurisdiction  in  this 
case  drawn  from  citizenship,  is  that,  as  the  corporation 
is  created  by  the  United  States,  the  only  legal  presump- 
tion that  can  be  drawn  is,  that  its  members  are  citizens 
of  the  United  States ;  and  that  there  is  no  presumption 
that  they  are  citizens  of  the  State  in  which  the  corpora-^ 
tion  is  located.. 

With  a  view  to  the  consideration  of  the  question 
raised,  it  will  be  necessary  to  examine  the  statutory 
provisions  in  respect  to  the  location  of  banking  as- 
sociations.   Section  6  of  the  act  of  1864  provides,  that 


986  Secokd  Circuit  ;  New  Tobk, 

ICaimfactaren'  National  Bank  «.  Baack.   • 

th^  organization  certificate  of  every  association  for 
carrying  on  the  business  of  banking,  formed  under 
the  act  (and  which,  by  the  execution  of  such  certi- 
ficate, becomes,  under  section  8,  a  body  corporate), 
shall  specify  the  place  where  the  operations  of  discount 
and  deposit  of  the  association  are  to  be  carried  on,  de- 
signating the  State,  Territory,  or  district,  and  also  the 
particular  county  and  city,  town,  or  village.  Section 
44  provides,  that  any  bank  incorporated  or  organ- 
ized under  a  law  of  a  State  may,  by  authority  of  such 
act  of  Congress,  become  a  national  association  un- 
der the  provisions  of  such  act,  by  the  name  prescribed 
in  an  organization  certificate,  such  as  is  required  by 
such  act,  to  be  executed  by  a  majority  of  its  directors, 
•the  certificate  declaring  that  the  owners  of  two-thirds 
of  the  capital  stock  have  authorized  the  directors  to 
make  such  certificate,  and  "  to  change  and  convert  the 
said  bank  or  banking  institution  into  a  national  asso- 
ciation under  this  act,"  and  that,  on  a  compliance  with 
certain  provisions  prescribed  in  that  section,  the  asso- 
ciation shall  be  held  and  regarded  as  an  association  un- 
der the  act.  There  is,  therefore,  no  difference,  in  regard 
to  its  status,  between  an  association  formed  under  the 
act,  and  one  .converted  into  a  national  association  under 
the  act.  In  each  case,  it  must  be  regarded  as  hold- 
ing its  corporate  existence  under  and  by  virtue  of  the 
act.  . 

What,  then,  are  the  consequences  of  the  fixing  of 
place  provided  for  in  section  6?  Section  8  provides, 
that  the  usual  business  of  the  association  shall  be  trans- 
acted at  an  office  or  banking-house  "located'*  at  the 
place  specified  in  its  organization  certificate.  Section  9 
provides,  that  at  least  three-fourths  of  the  directors  shall 
have  resided  in  the  State  in  which  the  association  is 
"  located  "  one  year  next  preceding  their  election  as  di- 
rectors, and  be  residents  of  the  same  during  their  con- 
tinuance in  office.    Sections  10, 15,  18  and  42  speak  of 
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the  association  as  being  " located*'  in  a  city,  town,  or 
county.  Section  30  speaks  of  the  laws  of  the  State 
where  the  bank  is  "located."  Section  34  speaks  of 
the  place  where  the  association  is  "established."  Sec- 
tion 41  speaks  of  taxes  imposed  "  by  or  under  State  au- 
thority, at  the  place  where  such  bank  is  located."  The 
word  "  place,"  in  this  section  41,  is  declared  by  the  act 
of  February  10,  1868,  15  Stat  at  L.  34,  to  mean  "the 
State  within  which  the  bank  is  located."  This  act  of 
1868  also  provides,  that  the  legislature  of  each  State 
may  determine  and  direct  the  manner  and  place  of  tax- 
ing all  the  shares  of  the  national  banks  "located" 
within  said  State,  aQd  that  the  shares  of  any  national 
bank,  owned  by  non-residents  of  any  State,  shall  be 
taxed  in  the  city  or  town  where  such  bank  is  "located." 
Section  60  of  the  act  of  1864  provides,  that  an  associa- 
tion may  apply  to  the  "nearest"  circuit,  or  district,  or 
territorial  court  of  the  United  States,  in  certain  cases, 
to  enjoin  the  comptroller  of  the  currency.  Section  67 
provides,  that  suits,  actions,  and  proceedings  against 
any  association  under  the  act,  may  be  had  in  any  cir- 
cuit, district,  or  territorial  court  of  the  United  States, 
held  within  the  district  in  which  the  association  may  be 
"established,"  or  in  any  State,  county,  or  municipal 
court  in  the  county  or  city  in  which  the  association  is 
"located,"  having  jurisdiction  in  similar  cases,  pro- 
vided that  all  proceedings  to  enjoin  the  comptroller 
under  the  act  shall  be  had  in  a  circuit,  district,  or  ter- 
ritorial court  of  the  United  States  held  in  the  district  in 
which  the  association  is  "  located." 

Section  21  of  the  act  of  1864,  as  amended  by  the  act 
of  March  3,  1865,  13  Stat,  at  L.  498,  provides,  that  of 
the  three  hundred  millions  of  dollars  of  circulating 
notes  authorized  to  be  issued,  one  hundred  and  fifty 
millions  of  dollars  shall  be  apportioned  to  associations 
in  the  States,  in  the  District  of  Columbia,  and  in  the 
Territories,    according  to   representative   population, 
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and  that  the  remainder  shall  be  apportioned  by  the 
secretary  of  the  treasury  among  associations  formed  in 
the  several  States,  in  the  District  of  Columbia,  and  in 
the  Territories,  having  due  regard  to  the  existing  bank- 
ing capital,  resources,  and  business  of  such  States,  dis- 
tricts, and  Territories,  The  act  of  July  12,  1870,  16 
Stat  at  L.  251,  §  1,  provides,  that  fifty-four  millions 
of  dollars,  in  notes  for  circulation,  may  be  issued  to 
national  banking  associations,  in  addition  to  the  three 
hundred  millions  of  dollars,  and  shall  be  furnished  to 
banking  associations  organized  or  to  be  organized  in 
those  States  and  Territories  having  less  than  their  pro- 
portion under  the  apportionment  contemplated  by  the 
act  of  1865,  before  referred  to ;  and  that  a  new  appor- 
tionment of  such  increased  circulation  shall  be  made  as 
soon  as  practicable,  based  upon  the  census  of  1870. 
Section  6  of  the  act  of  1870  provides  for  *  *  a  more  equit- 
able distribution"  of  the  national  banking  currency, 
by  withdrawing  circulating  notes  from  banking  associ- 
ations organized  in  States  having  a  circulation  exceed- 
ing that  provided  for  by  the  act  of  1865,  and  issuing  a 
like  amount  of  notes  to  banking  associations  organized 
in  States  and  Territories  having  less  than  their  propor- 
tion, the  intention  being,  as  declared  by  the  section, 
that  ^*the  circulation  so  withdrawn  shall  be  distributed 
among  the  States  and  Territories  having  less  than  their 
proportion,  so  as  to  equalize  the  saYne."  Section  7  of 
the  act  of  1870  provides  that,  after  January  12,  1871, 
any  banking  association  *' located"  in  any  State  hav- 
ing more  than  its  proportion  of  circulation,  may  be  re- 
moved to  any  State  having  less  than  its  proportion  of 
circulation,  .under  such  rules  and  regulations  as  the 
comptroller  of  the  currency,  with  the  approval  of  the 
secretary  of  the  treasury,  may  require. 

It  is  quite  apparent,  from  all  these  statutory  provis- 
ions, that  Congress  regards  a  national  banking  associ- 
ation as  being  "located"  at  the  place  specified, in  its 
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organization  certificate.  If  such  place  is  a  place'  in  a 
State,  the  association  is  located  in  that  State.  It  is,  in- 
deed, located  but  at  one  place  in  the  State ;  but,  when 
it  is  so  located,  it  is  regarded  as  located  in  the  State. 
The  requirement  that  at  least  three-fourths  of  the  di- 
rectors of  the  association  shall  be  residents,  during 
their  continuance  in  office,  in  the  State  in  which  the  as- 
sociation is  located,  especially  indicates  an  intention  on 
the  part  of  Congress  to  regard  the  association  as  be- 
longing to  such  State.  Three-fourths  of  the  legal  rep- 
resentatives of  the  unknown  associates  forming  the  cor- 
poration, with  which  representatives  any  person  deal- 
ing with  the  corporation  must  deal,  are  required  to 
reside  in  the  State  where  the  corporation  is  "located." 
The  reasons,  so  forcibly  stated  in  the  opinion  of  the 
court  in  the  case  of  Marshall  v,  Baltimore  &  Ohio  R. 
R.  Co.,  21  How.  314,  326-329,  why  a  grant  of  power, 
by  competent  authority,  to  certain  associated  persons 
to  act  by  representatives,  and  to  sue  and  be  sued  in  a 
collective  or  corporate  name,  should  not  be  allowed  to 
prejudice  any  right  of  those  dealing  with  such  persons, 
apply  as  fully  to  the  case  of  a  bank  created  by  Federal 
authority,  and  located  in  a  particular  State,  as  to  one 
created  by  State  authority  and  located  in  the  State 
which  created  it.  The  view  taken  by  the  court  in  that 
case  was,  that  the  persons  using  the  corporate  name 
of  a  corporation  created  by  a  State  may  be  justly 
presumed  to  be  resident  in  the  State  which  is  the 
necessary  habitat  of  the  corporation;  that  the  pre- 
sumption arising  from  the  habitat  of  a  corporation 
created  by  a  State  in  the  place  of  its  creation,  is  conclu- 
sive as  to  the  residence  or  citizenship  of  those  who  use 
the  corporate  name,  and  exercise  the  faculties  conferred 
by  it ;  tiiat  the  right  of  choosing  an  impartial  tribunal  is 
a  privilege  of  no  small  practical  importance,  and  more 
especially  in  cases  where  a  distant  plaintiJ9r  has  to  con- 
tend with  the  power  and  influence  of  great  numbers, 
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and  the  combined  wealth  wielded  by-  corporations  in 
almost  every  State ;  and  that  it  is  of  importance,  also, 
to  corporations  themselves,  that  they  should  enjoy  the 
same  privileges  in  other  Stately,  where  local  prejudices 
or  jealousy  might  injuriously  affect  them.  The  princi- 
ple has  been  settled  ever  since  the  case  of  Louisville  R, 
R.  Co.  V,  Letson,  2  How.  497,  that  where  a  corporation 
is  created  by  the  laws  of  a  State,  the  legal  presumption 
is  that  its  members  are  citizens  of  such  State.  Where 
a  corporation  is  created  by  competent  authority — au- 
thority as  competent,,  within  a  given  State,  to  create 
such  corporation,  and  to  locate  it  in  such  State,  as  is 
the  State  itself— and  a  location  and  habitat  within 
such  State,  and  not  elsewhere,  is  given  by  the  creating 
authority  to  such  corporation,  there  is  no  reason  why 
the  legal  presumption  should  not  be,  that  the  mem- 
bers of  such  corporation  are  citizens  of  such  State, 
within  the  meaning  of  section  IL  of  article  ni.  of 
the  Constitution,  and  of  section  11  of  the  Judic- 
iary Act  of  1789.  ,  The  presumption,  in  the  case  of  a 
corporation  created  by  a  State,  is  only  arrived  at  by 
presuming  the  members  of  the  corporation  to  be  citi- 
zens of  the  United  States  and  to  be  residents  in  the 
State,  and,  therefore,  under  the  decision  in  Gassies  i). 
Ballon,  6  Pet  761,  citizens  of  the  State.  The  members 
of  a  corporation  created  by  the  United  States,  and  lo- 
cated in  a  particular  State,  in  the*  manner  and  to  the 
extent  in  which  national  banking  associations  are  lo- 
cated in  particular  States,  may  as  properly  be  pre- 
sumed to  be  citizens  of  the  United  States  and  residents  in 
the  State  where  the  corporation  is  located,  so  as  there- 
by to  be  citizens  of  such  State,  as  the  members  of  a 
corporation  created  by  a  State  may  be  presumed  to  be 
citizens  of  the  United  States,  and  residents  in  the  State 
creating  it  and  and  in  which  it  is  located,  and,  there- 
fore, citizens  of  such  State. 

But  it  is  urged,  that  the  legislation  of  Congress 
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shows  an  intention  not  to  confer  npon  national  banking 

associations  the  right  to  sne  in  the  Federal  courts.   The 

first  national  banking  law  was  passed  February  25, 

1863,  12  ^Ait.  at  L.  665,  and  was  repealed  by  section 

62  of  the  act  of  June  3,  1864,     Section  59  of  the  act  of 

1863  provided,  that  *' suits,  actions,  and  proceedings  by 

and  against  any  association  under  this  act  may  be  had 

in  any  circuit,  district,  or  territorial  court  of  the  United 

States  held  within  the  district  in  which  such  association 

may  be  established."    The  corresponding  section,  67, 

of  the  act  of  1864,  provides,  that  "suits,  actions,  and 

proceedings   against  any  association   under  this  act  ! 

may  be  had  in  any  circuit,  district,  or  territorial  court  | 

of  the  United  States  held  within  the  district  in  which  I 

i 

such  association  may  be  established,  or  in  any  State, 
county,  or  municipal  court  in  the  county  or  city  in 
which  said  association  is  located,  having  jurisdiction  in 
similar  cases."  It  is  urged  that  this  legislation  indicates 
an  intention  that  national  banking  associations  shall 
not  come  into  the  Federal  courts  as  plaintiffs,  although 
they  may  be  brought  into  those  courts  as  defendants. 
But,  independently  of  the  view  taken  of  section  67  of 
the  act  of  1864,  in  the  opinion  given  by  Mr.  Justice 
SwAYNE  in  the  case  of  Kennedy  Z).  Gibson  (before 
cited),  it  may  well  be  said,  that  the  object  of  such  sec- 
tion is  to  enable  a  suit  to  be  brought  against  a  bank  in 
any  Federal  court  held  in  the  district  where  the  bank 
is  established,  without  reference  to  the  citizenship  of 
the  plaintiff  in  the  suit.  Under  the  decision  in  the  case 
of  Osbom  t>.  Bank  of  the  United  States,  9  Wheai,  738, 
such  a  suit  is  a  case  arising  under  a  law  of  the  United 
States,  within  the  meaning  of  the  Constitution,  the  bank 
being  incorporated  by  a  law  of  the  United  States ;  and 
it  is  competent  for  Congress  to  confer  jurisdiction  over 
it  on  the  Federal  courts.  But  the  jurisdiction  is  ex- 
pressly confined,  by  section  57,  to  suits  brought  in  a 

Federal  court  held  in  the  district  where  the  association 
11—16 
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is  established.  Under  it,  however,  these  plaintiflfe,  a 
national  bank,  could  bring  a  suit  in  this  court  against 
a  national  bank  established  in  this  district.  The  sec- 
tion embraces  any  plaintiflF  who  Jias  capacity  to  sue  at 
all  in  any  court.  If  these  plaintiffs  can  sue  another  na- 
tional bank  in  this  court,  it  is  difficult  to  see  why 
they  should  not  be  allowed  to  sue  in  this  court  de- 
fendants who  are  citizens  of  New  York.  I  can  perceive 
no  evidence,  in  the  legislation  referred  to,  that  Con- 
gress intended  that  this  court  should  not  assume  the 
jurisdiction  invoked  in  this  suit. 

So,  too,  the  provision  in  section  2  of  the  act  of 
July  27,  1868,  15  Stat  at  L.  227,  withholding  firom 
banking  corporations  organized  under  a  law  of  the 
United  States  the  privilege  conferred  by  that  act  on  . 
other  corporations  organized  under  a  law  of  the  United 
States  of  removing  into  a  federal  court  certain  suits 
brought  against  it,  cannot  be  regarded  as  affecting  the 
question  of  original  jurisdiction  involved  in  this  case. 

I  am,  therefore,  satisfied,  that  the 'averments  of  the 
bill  are  sufficient  to  show  jurisdiction,  and  that  this 
court  has  jurisdiction  of  tMs  suit. 

On  the  merits,  the  plaintiffs  are  entitled  to  the  receiv- 
ership and  the  injunction  asked  for  in  their  notice  of 
motions,  so  far  as  concerns  the  property  specified  in 
the  first  and  second  clauses  of  such  notice ;  but,  inas- 
much as  such  property  exceeds  the  amount  of  the 
plaintiffs'  claim,  the  receiverships  and  iig  unction  will 
be  discharged  on  furnishing  to  the  plaintiffs  satis- 
factory security  for  the  payment  of  their  claim,  if  they 
shall  recover  in  the  suit. 

.    An   order  will  be  settled  on  notice,  embodying 
proper  provisions. 


.  ♦ 


District  of  Orbgon.  243 


Silyerman^s  Case. 


SILVERMAN'S   CASE. 
District  Court;  District  of  Oregon^  November  71, 1870. 

CONSTITUTIOKAL  LaW. — AcTS  OF  BaNKBUPTCY.— 

Pleadii^g. 

The  conetitutional  grant  of  power  to  Congress,  to  establish  uniform 
laws  on  the  subject  of  bankruptcy,  is  not  limited  to  passing  enact- 
ments similar  in  scope  and  operation  to  those  in  force  in  England, 
when  the  Constitution  was  adopted.  It  gives  Congress  plenary 
power  oyer  the  subject  of  bankruptcy ;  under  one  limitation  only, 
that  the  laws  passed  upon  that  subject  shall  be  uniform  tliroughout 
the  United  States. 

The  reasons  why  this  power  should  be  vested  in  the  national  govem- 
m  ent, — explained. 

Under  the  Constitution  any  and  all  uniform  legislation,  tending  to  pro- 
mote the  distribution  of  an  insolvent  d6btor's  assets  among  his  cred- 
itors, and  his  discharge  from  their  demands,  is  within  the  power  of 
Congress. 

The  wisdom  and  soundness  6f  the  policy  of  allowing  insolvent  debtors 
to  dictate  preferences  in  the  distribution  of  their  assets, — questioned. 

In  the  district  court,  sitting  as  a  court  of  bankruptcy,  pleadings 
must  be  special.  Hence,  a  mere  general  denial  of  the  intent  with 
which  an  act  relied  upon  as  an  act  of  bankruptcy  is  alleged  to  have 
been  done,  is  not  a  good  defense  to  the  charge :  but  the  respondent 
must  also  allege  and  prove  with  what  intent  he  did  such  act. 

When  the  unlawful  intent  is  the  necessary  consequence  of  the  act 
charged,  as  in  the  case  of  a  payment  of  one  creditor  by  an  insolvent 
debtor,  a  mere  denial  of  such  intent  is  no  answer  to  the  petition,  and 
judgment  m^y  be  given  against  the  respondent  as  upon  a  failure  to 

answer. 
Inasmuch  as  every  man  is  presumed  to  intend  the  necessary  consequen- 
ces of  fiis  acts,  a  debtor  who  has  paid  one  creditor  to  the  exclusion 
of  others,  cannot  be  heard  to  say  that  he  did  not  intend  to  give  such 
creditor  a  preference.  The  necessary  effect  of  such  payment  is,  to 
give  a  preference.  Judgment  may  be  given  against  a  respondent 
whose  answer  sets  up  no  other  matter  of  defense  than  the  denial  of 
the  intent,  as  upon  failure  to  answer. 
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Petition  in  involuntary  bankruptcy. 
Mr.  FecTiTieiTner^  for  the  petition, 
Mr.  Stouty  opposed. 

Deadt,  J. — On  December  7,  1870,  Livingston  and 
Levy,  doing  business  as  the  firm  of  Livingston  &  Co., 
at  San  Francisco,  filed  a  petition  in  bankruptcy  against 
Charles  A.  Silverman,  praying  that  he  jnight  be  ad- 
judged a  bankrupt. 

It  appears  from  the  i)etition  that  the  debt  due  from 
Silverman  to  the  petitioner  amounts  to  five  hundred 
and  thirty-one  dollars  and  fifty  cents,  for  goods  sold 
and  delivered  to  Silverman  in  February,  1869,  and  that 
Silverman  has  since  committed  the  following  acts  in 
bankruptcy : 

First  That  on  or  about  November  16, 1870,  Silver- 
man sold  and  transferred  his  property  to  certain  per- 
sons, to  wit :  an  undivided  one-fourth  of  the  property 
and  effects  of  the  Oregon  Dray  Co.,  with  intent  to 
thereby  hinder,  delay,  and  defraud  his  creditors ;  and 
with  the  intent  to  delay  and  defeat  the  bankrupt  act. 

Second.  That  on  or  about  November  16,  1870,  Sil- 
verman being  insolvent,  paid  Wasserman  &  Co.,  one  of 
his  creditors,  the  sum  of  one  hundred  dollars,  with  in- 
tent to  thereby  give  a  preference  to  Wasserman  &  Co. 

On  December  16,  1870,  Silverman  answered  the  peti- 
tion, denying  that  he  sold  his  property  or  made  the 
payment  to  Wasserman  &  Co.,  with  the  intent  in  the 
petition  alleged. 

On  the  same  day  the  petitioner  filed  a  motion  for 
judgment  on  the  pleadings,  upon  the  ground  that  the 
answer  of  Silverman  in  fact  admitted  the  acts  df  bank- 
ruptcy charged  in  the  petition ;  and  on  December  28 
the  motion  was  argued  and  submitted. 

Upon  the  argument,  counsel  for  the  debtor  confi- 
dently asserted  that  Congress  had  no  power  to  pass  a 
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bankrupt  law  applicable  to  other  persons  than  traders, 
and  that  an  insolvent  person  had  a  natural  light  to  dis- 
pose of  his  effects  as  he  chose,  and  by  such  disposition 
to  prefer  one  creditor  to  another.  Counsel  cited  no  au- 
thority in  support  of  the  objection  to  the  constitution- 
ality of  the  act,  but  maintained  generally  that  the 
power  of  Congress  in  the  premises  was  limited  to  the 
passing  of 'such  bankrupt  acts  as  were  in  force  in  Eng- 
land at  the  time  of  the  formation  and  adoption  of  the 
Constitution,  and  that  these  did  not  apply  to  any  one 
except  traders. 

The  Constitution,  Art.  I,  §  8,  provides :  "  The  Con- 
gress shall  have  power  ...  to  establish  .  .  .  uniform 
laws  on  the  subject  of  bankruptcies  throughout  the 
United  States." 

K  language  means  anything,  this  is  something  more 
than  the  power  to  re-enact  the  particular  bankrupt  act 
then  in  force  in  Great  Britain.  It  is  a  grant  of  plenary 
power  over  the  "  subject  of  bankruptcies."  Now  the 
subject  of  bankruptcies  includes  the  distribution  of  the 
property  of  the  fraudulent  or  insolvent  debtor  among 
his  creditors,  and  the  discharge  of  the  debtor  from  his 
contracts  and  legal  liabilities,  as  well  as  all  the  interme- 
diate and  incidental  matters  tending  to  the  accomplish- 
ment or  promotion  of  these  two  principal  ends.  Con- 
gress is  given  full  power  over  this  subject^  with  the 
one  qualification,  that  its  laws  thereon  shall  be  uniform 
throughout  the  United  States.  Whether  these  laws 
shall  apply  to  all  fraudulent  or  insolvent  debtors  or 
only  to  such  as  are  engaged  in  trade,  is  committed  by 
the  Constitution  to  the  wisdom  and  discretion  of  the 
law-making  power.  This  may  be  illustrated  by  refer- 
ence to  the  clause  in  the  section  above  quoted  whereby 
the  Constitution  gives  Congress  power  **to  establish 
post-oflBces  and  post-roads." 

Is  this  to  be  considered  a  plenary  grant  of  power 
over  the  subject  of  the  collection,  conveyance,  and  der 
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livery  of  all  such  letters,  newspapers,  and  other  things, 
as  in  the  progress  of  society  it  may  be  found  useful  and 
convenient  to  transmit  from  place  to  place  by  public 
post ;  or  does  it  merely  authorize  Congress  to  establish 
and  maintain  such  a  meagre  and  primitive  postal  sys- 
tem as  was  then  established  in  Great  Britain  by  act  of 
Parliament?  It  seems  to  me  it  is  only  necessary  to 
state  the  latter  conclusion  or  proposition,  to  show  its 
absurdity. 

If  the  power  to  establish  post-offices  and  post-roads 
is  not  full  power  over  the  subject,  to  be  exercised  from 
time  to  time,  according  to  the  varying  demands  and  ne- 
cessities of  society,  then  it  is  clear,  upon  the  argument 
against  the  Bankrupt  Act,  that  carrying  the  mail  by 
steam,  carrying  it  by  railway,  transmitting  books 
through  it,  and  dispatching  it  daily,  are  all  unconsti- 
tutional, for  the  system  in  force  in  England  at  the 
adoption  of  the  Constitution  provided  for  none  of 
these  things. 

In  JRe  Klein,  decided  in  the  circuit  court  for  the  dis- 
trict of  Missouri,  and  reported  in  1  Bow.  277,  Mr.  Jus- 
tice Catron  held  the  Bankrupt  Act  of  1841,  which  was 
not  restricted  to  traders,  to  be  constitutional.  In  that 
case,  the  objection  to  the  act  was  two-fold:  First 
That  it  allowed  the  debtor  to  avail  himself  of  the  ben- 
efit of  the  act  upon  his  own  petition;  and,  Second. 
That  it  was  not  restricted  to  traders — contrary  in  both 
particulars  to  the  provisions  of  the  English  act.  In 
considering  these  objections,  the  learned  judge  said : 

"  If  the  power  conferred  on  Congress  carries  with  it 
these  restrictions,  then  the  district  court  properly  re- 
fused to  discharge  the  applicant,  Klein,  because  the  act 
of  Congress  was  unconstitutional  in  his  case.  But  other 
and  controlling  considerations  enter  into  the  construc- 
tion of  the  power ;  it  is  general  and  unlimited  ;  it  gives 
the  unrestricted  authority  to  Congress  over  the  whole 
subject,  as  the  Parliament  of  Great  Britain  had  it,  and 
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as  the  sovereign  States  of  this  Union  had  it  before  the 
time  when  the  Constitution  was  adopted 

* '  The  district  conrt  relied  confidently  on  the  ground, 
that  Congress  can  pass  no  law  violating  contracts ;  and 
that  the  clause  of  the  Constitution  conferred  no  such 
authority,  because  the  English  bankrupt  laws,  by  which 
the  power  is  supposed  to  be  restricted,  only  permitted 
the  contract  to  be  annulled  at  the  election  of  four  parts 
in  five  of  the  creditors  in  number  and  value ;  and  there- 
fore, they  annulled  it  by  a  new  contract.  This  argu- 
ment proceeds  on  the  assumption,  that  a  proceeding  in 
bankruptcy  can  only  be  had  at  the  election  of  and  for 
the  benefit  of  creditors ;  and  that  every  material  step  is 
their  joint  act ;  to  which  the  debtor  is  compelled  to  sub- 
mit. For  the  present  it  will  only  be  necessary  to  say, 
that  one  prominent  reason  why  the  power  is  given  to 
Congress,  was  to  secure  to  the  people  of  the  United 
States,  as  one  people,  a  uniform  law,  by  which  a  debtor 
might  be  discharged  from  the  obligation  of  his  con- 
tracts, and  his  future  acquisitions  exempted  from  his 
previous  engagements;  that  the  rights  of  debtor  and 
creditor  equally  entered  into  the  minds  of  the  framers 
of  the  Constitution.  The  great  object  was  to  deprive 
the  States  of  the  dangerous  power  to  abolish  debts. 
Pew  provisions  in  the  Constitution  have  had  more  ben- 
eficial consequences  than  this,  and  the  kindred  inhibi- 
tion on  the  States,  that  they  should  pass  no  law  impair- 
ing the  obligations  of  contihcts. 

"  The  inhabitants  of  States  producing  largely,  must 
be  creditors ;  the  inhabitants  of  those  that  are  consum- 
ers, will  be  debtors.  Bankrupt  laws  of  the  latter  States 
might  ruin  the  producers  and  creditors.  They  having 
no  interest  or  power  in  the  government  of  the  consum- 
ing States,  and  it  being  the  interest  of  the  latter  to  annul 
the  debts  of  non-residents,  no  remedy  would  exist  for 
the  grossest  oppression.  No  laws  of  relief  would  b© 
more  effectual  in  time  of  pressure  by  foreign  creditors, 
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nor  more  likely  to  be  adopted.  If  one  State  adopted 
sucli  a  measure,  it  would  furfush  a  fair  occasion  for 
others  to  do  the  same,  on  the  plausible  pretext  of  self- 
defense;  others  would  be  forced  into  a  similar  bad 
policy,  until  discredit  and  ruin  would  overspread  the 
entire  land,  by  an  extinction  of  all  debts,  and  a  conse- 
quent prostration  of  morals,  public  and  private,  on  the 
subject  of  contracts.  This  evil  had,  to  a  certain  extent, 
occurred,  and  was  fresh  in  the  minds  of  the  framers  of 
the  Constitution ;  and  no  doubt  it  would  again  occur  in 
some  of  the  States  but  for  the  provisions  under  consid- 
eration standing  in  the  way  of  abrogating  the  private 
contracts  of  non-residents. 

*'  But  if  Congress  passed  the  law,  it  must  be  uniform 
throughout  the  United  States ;  then  the  entire  people 
are  equally  represented,  and  have  the  power  to  protect 
themselves  against  hasty  and  mistaken  legislation,  by 
its  repeal,  if  found  oppressive  in  practice 

*'  In  considering  the  question  before  me,  I  have  not 
pretended  to  give  a  definition ;  but  purposely  avoided 
any  attempt  to  define  the  mere  word  bankruptcy. 
It  is  employed  in  the  Constitution  in  the  plural,  and  as 
a  part  of  an  expression — "  the  subject  of  bankruptcies." 
The  ideas  attached  to  the  word  in  this  connection  are 
numerous  and  complicated  ;  they  form  a  subject  of  ex- 
tensive and  complicated  legislation ;  of  this  subject 
Congress  has  general  jurisdiction,  and  the  true  inquiry 
is — ^to  what  limits  is  that  jurilfediction  restricted  i  I  hold, 
it  extends  to  all  cases  where  the  law  causes  to  be  dis- 
tributed the  property  of  the  debtor  among  his  cred- 
itors ;  this  is  its  least  limit ;  its  greatest  is  the  discharge 
of  a  debtor  from  his  contracts.  And  all  intermediate 
legislation,  affecting  substance  and  form,  but  tending 
to  further  the  great  end  of  the  subject— distribution 
and  discharge — ^are  in  the  competency  and  discretion 
of  Congress. 

"  With  the  policy  of  a  law  letting  in  all  classefr-- 
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others  as  well  as  traders — ^and  permitting  the  bankrupt 
to  come  in  voluntarily,  and  be  discharged  without  the 
consent  of  his  creditors,  the  courts  have  no  concern ;  it 
belongs  to  the  law-makers. 

The  natural  right  of  an  insolvent  to  dispose  of  his 
property  as  he  chooses,  is  not  exactly  pertinent  to  the 
question  before  the  court;  but  as  counsel  seem  dis- 
posed to  attach  some  importance  to  the  claim,  and  made 
it  the  basis  of  an  indirect  attack  upon  the  justice  and 
policy  of  the  act,  if  not  its  constitutionality,  it  may  be 
well  to  inquire  if  there  is  any  such  right.  Whence 
comes  the  property  of  an  insolvent  ?  A  moment' s  re- 
flection will  satisfy  any  one  that  it  represents  in  whole 
or  in  part  the  credit  given  to  the  insolvent  by  his  cred- 
itors, and  therefore,  in  good  morals,  belongs  to  them, 
and  not  him.  Strictly  and  truthfully  speaking,  an  in- 
solvent has  no  property,  and  therefore,  he  has  no  nat- 
ural right  to  dispose  of  the  property  in  his  possession 
otherwise  than  with  the  consent  of  the  real  owners — 
his  creditors. 

I  know  that,  after  a  series  of  conflicting  decisions,  it 
was  established  at  common  law,  that  a  debtor  in  failing 
circumstances  might  prefer  a  creditor.  But  the  doc- 
trine and  practice  were  never  regarded  as  consonant 
with  good  morals,  and  by  the  intervention  of  the  legis- 
lature in  the  enactment  of  bankrupt  and  insolvent 
laws,  the  contrary  rule  has  J)een  generally  established. 
In  Cunningham  v.  Freeborn,  11  Wend.  256,  Mr.  Justice 
Nelsok,  upon  this  subject,  and  the  kindred  one  of 
voluntary  assignments,  says : 

"  The  root  of  the  vice  in  all  these  cases  of  voluntary 
assignments  by  failing  debtors  lies  in  the  principle  of 
preference.  It  affords  the  pretense  for  putting  the 
property  into  the  possession  of  a  friendly  trustee,  and 
thereby  may  substantially  secure  to  the  debtor  the  con- 
trol of  it  for  a  long  time  after  the  law  presumes  it  to 
have  passed  from  him,  and  when  his  own  possession 
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would  be  incompatible  with,  its  security.  In  Estuick 
D.  Cailland,  4  Term,  424,  Lord  Kenton  said,  that  *  it 
was  neither  illegal  or  immoral  to  prefer  one  kind  of 
creditors  to  another.'  The  soundness  of  this  proposi- 
tion loses  some  of  its  weight,  when  advanced  in  a  case 
one  would  be  apt  to  select  above  all  others  to  illustrate 
the  reverse ;  but  I  can  well  imagine  one  that  would  jus- 
tify it.  As  a  general  proposition,  however,  the  experi- 
ence and  observation  of  mankind  must  bear  witness 
against  it ;  and  no  one  knew  better  than  his  lordship, 
and  those  familar  with  courts  of  justice,  how  frequently 
the  principle  is  perverted  and  made  subservient  to  the 
gratification  of  vindictive  feelings  and  the  foulest  in- 
gratitude, as  weU  as  injustice  towards  honest  and  con- 
fiding creditors." 

The  answer  of  the  debtor  impliedly  admits  the  in- 
debtedness and  insolvency  as  alleged  in  the  petition,  as 
well  as  the  debtor' s  property  and  the  payment  of  one 
of  his  creditors,  and  simply  denies  that  such  sale  or 
payment  was  made  with  the  intent  to  defraud  or  pre- 
fer.   . 

Counsel  for  petitioner,  assuming  that  these  denials, 
or  some  of  them,  are  mere  traverses  of  conclusions  of 
law  from  the  facts  admitted,  asks  that  they  be  disre- 
garded, and  that  judgment  be  given  against  the  debtor 
notwithstanding,  in  accordance  with  the  prayer  of  the 
petition. 

It  is  a  well  settled  rule  of  pleading  that  a  traverse  or 
denial  must  not  be  taken  on  a  mere  matter  or  conclusion 
of  law,  for  the  effect  would  be  to  submit  the  question 
of  law  to  the  jury  rather  than  the  court.  But  when 
the  conclusion  is  a  mixed  one  of  law  and  fact,  then  it  is 
clearly  traversable,  and  the  issue  raised  thereby  triable 
by  a  jury  under  the  directions  of  the  court  as  to  the 
law.  1  CTiiUy  PL  645 ;  2  JSstee  PI.  660.  But  under 
Rule  36  of  this  court,  which  provides  that  "  all  plead- 
ings and  allegations  of  fact  shall  be  special  and  veri- 
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fled,"  a  simple  denial  of  the  intent  alleged  in  the  peti- 
tion is  not,  in  any  case,  a  sufficient  defense  thereto. 

If  the  debtor,  notwithstanding  the  admitted  circum- 
stances, did  not  sell  his  property,  or  make  the  payment 
complained  of,  with  the  intent  alleged  by  the  petitioner, 
he  should  state  with  what  other  intent  he  did  make 
such  sale  or  payment.  By  this  means  the  petitioner 
will  be  apprised  of  what  the  particular  defense  is,  and 
come  prepared  to  meet  it  at  the  trial,  or  if  he  thinks  it 
insufficient  in  law  he  may  demur  to  it.  In  this  way 
much  unnecessary  trouble,  vexation,  delay,  and  expense 
is  saved  to  both  parties.  For  instance,  if  such  were  the 
fact,  the  debtor  might  allege  in  his  answer  that  he  sold 
his  property  as  in  the  petition  alleged,  for  the  purpose 
and  with  the  intent  of  investing  the  proceeds  in  real 
property  in  Portland,  or  for  the  purpose  of  loaning  the 
sum  on  note  and  mortgage,  or  investing  it  in  the  public 
funds,  as  he  might  lawfully  do,  and  not  with  the  intent 
to  thereby  hinder,  delay,  and  defraud  his  creditors,  as 
alleged  in  said  petition. 

The  sale  of  his  property  by  a  debtor  is  not  neces- 
sarily an  act  of  bankruptcy.  It  depends  upon  the  in- 
tent with  which  it  is  done,  and  as  this  intent  is  not  a 
mere  conclusion  of  law,  but  of  law  and  fact  com- 
pounded, it  may  be  traversed  or  denied,  and  the  matter 
tried  by  a  jury  under  the  direction  of  the  court  as  to 
the  law.  Yet  it  is  probable  that  the  act  should  be  so 
construed  as  to  hold  any  disposition  of  a  debtor's  prop- 
erty to  be,  prima  faoie^  fraudulent,  and  contrary  to  the 
acl^  and  thereby  put  the  burden  of  proof  upon  the 
debtor  to  show  that  the  same  was  done  with  a  lawful 
intent,  and  is  therefore  not  an  act  of  bankrupty.  Such, . 
at  least,  se^ms  to  be  the  necessary  effect  of  the  provis- 
ion in  section  41,  which  in  terms  declares,  that  upon 
the  trial  of  a  petition  in  involuntary  bankruptcy  the 
debtor  shall  be  adjudged  a  bankrupt,  unless  he  proves 
the  facts  set  forth  in  the  petition  not  to  be  true. 
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But,  as  has  been  shown,  nnder  the  mles  of  this  conrt 
a  mere  general  denial  of  the  intent  with  which  Silver- 
man is  alleged  tohave  sold  his  prox)erty  is  not  a  suffi- 
cient plea,  but  the  same  must  not  only  traverse  the  in- 
tent alleged,  but  must  state  with  what  other  intent  it 
was  in  fact  done.  Still  I  think  that  when  the  act  is  in- 
different—  not  necessarily  unlawful,  contrary  to  the 
statute — that  a  general  denial  of  the  unlawful  intent 
alleged  is  sufficient  to  raise  an  issue  and  prevent  the 
petitioner  from  having  judgment  on  the  pleadings  as 
for  want  of  an  answer.  The  defect  in  the  answer  should 
be  taken  advantage  of  by  demurrer.  But  if  the  parlies 
choose  to  go  to  trial  upon  such  a  plea,  proof  of  a  lawful 
intent  can  be  made  under  it. 

So  far,  then,  as  the  first  act  of  bankruptcy  alleged  is 
concerned,  the  motion  must  be  denied. 

As  to  the  payment  of  the  one  hundred  dollars  to  the 
creditor  of  Silverman,  I  am  satisfied,  upon  the  facts  ad- 
mitted, that  he  must  be  conclusively  presumed  to  have 
intended  to  give  such  creditor  a  preference.  The  neces- 
sary effect  of  such  payment  is  to  give  a  preference.  I 
cannot  conceive  of  any  circumstances  under  which  an 
insolvent  debtor  can  make  a  payment  to  one  of  his 
creditors  without  intending  to  thereby  prefer  such  cred- 
itor, unless  it  be  when  the  debtor  is  ignorant  at  the 
time  of  his  insolvency.  In  this  case  the  debtor  admits 
that  he  was  insolvent  at  the  time  he  made  this  pay- 
ment, and  there  is  no  pretense  that  he  was  not  aware  of 
it.  Indeed,  he  is  presumed  to  know  it  until  the  con- 
trary appears.  Under  these  circumstances,  a  mere  de- 
nial of  the  intent  to  give  a  preference  is  a  traverse  of  a 
conclusive  presumption  of  law,  and  therefore  frivolous 
and  immaterial. 

In  Cunningham  v.  Freeborn,  cited  above,  it  was  al- 
leged in  the  bill  that  a  certain  voluntary  assignment 
was  made  with  a  fraudulent  intent.  The  answer  of  the 
defendant  admitted  the  assignment,  but  denied  the  in- 
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tent.  The  case  was  heard  on  bill  and  answer,  and  in 
the  course  of  the  opinion,  the  conrt  held  that  the  ad- 
mission of  facts  which  are  per  se  fpandulent  in  judg- 
ment of  law,  * '  are  as  much  so  and  as  conclusive  upon 
the  defendant  as  if  he  had  in  express  terms  admitted 
a  fraudulent  intent  in  his  answer ;  and,  in  such  case, 
any  subsequent  disclaimer  of  such  intent  will  not  avail 
him.'' 

In  He  Drummond,  1  Bankr.  Reg.  11,  it  was  held  that 
a  payment  by  an  insolvent  debtor  to  one  of  his  credi- 
tors  necessarily  gave  such  creditor  a  preference,  and 
that  the  debtor,  being  presumed  to  know  the  conse- 
quence of  such  act,  was  conclusively  presumed  to  have 
intended  it. 

In  Driggs  t.  Moore,  1  Abb.  U.  S.  440,  there  was  a 
similar  ruling.  The  syllabus  states  the  conclusion  of 
the  court,  in  these  words :  *'  If,  from  the  circumstances 
under  which  the  mortgage  was  given,  it  must  neces- 
sarily have  operated  as  a  preference,  the  creditor  will 
not  be  heard  to  say,  in  support  of  the  transaction,  that 
the  debtor  did  nofintend  to  create  one." 

In  Campbell  v.  Trader's  Bank,  3  Bankr.  Reg.  124, 
H.  &  E.,  being  insolvent,  gave  their  note,  with  a  war- 
rant to  confess  judgment  thereon,  in  settlement  of  a 
debt  due  the  Trader's  Bank.  Drummond,  J.,  held,  that 
H.  &  E.  must  have  intended  to  give  a  preference  to  the 
bank.  In  the  course  of  the  opinion  he  says  :  '*  It  is  to 
no  purpose  that  a  man  says,  when  he  is  insolvent,  and 
signs  a  note  and  warrant  of  attorney,  and  gives  it  to  his 
Creditor,  the  effect  of  which  is  to  enable  a  creditor  to 
enter  up  judgment,  and  issue  execution,  and  levy  on 
his  property,  that  he  did  not  intend  to  give  a  prefer- 
ence. Actions  in  this,  as  in  so  many  other  cases,  speak 
louder  than  words ;  and  the  conclusion  necessarily  fol- 
lows, from  such  a  state  of  facts,  that  he  does  intend  to 
do  what  is  the  reasonable  consequence  of  what  he 
does,  or,  according  to  the  oft-repeated  statement  of  the 
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books,  a  man  is  supposed  to  know  what  is  the  necessary 
consequence  of  his  own  acts." 

In  Re  Smith,  3  BanJcr.  Beg.  98,  among  other 
things,  the  petition  alleged  that  Smith,  being  insol- 
vent, made  a  voluntary  general  assignment  of  his  prop- 
erty for  the  benefit  of  all  his  creditors,  with  the  intent 
to  defraud  or  delay  the  operation  of  the  Bankrupt  Act, 
and  to  prevent  his  property  from  being  distributed  ac- 
cording to  the  provisions  of  'said  act.  In  answer  to  this 
allegation,  the  respondent  pleaded,  that  such  assign- 
ment was  made  without  preference,  for  the  sole  purpose 
of  having  his  creditors  share  equally  his  property,  in 
proportion  to  their  debts,  and  not  with  the  intent  al- 
leged in  the  petition.  The  petitioner  moved  for  judg- 
ment on  the  pleadings,  and  the  motion  was  allowed. 
Hall,  J.,  in  the  course  of  his  opinion,  after  demon- 
strating that  such  an  assignment,  if  upheld,  would 
necessarily  and  absolutely  defeat  the  operation  of  the 
Bankrupt  Act,  says  :  "There can  be  no  possible  doubt 
that  the  execution  of  the  general  assignment,  under  the 
circumstances  of  this  case,  was  an  act  of  bankruptcy ; 
and  the  only  question  upon  which  there  can  be  the 
slightest  doubt  is,  whether,  in  the  absence  of  any  rebut- 
ting proof— and  even  in  the  absence  of  a  replication  to 
the  respondent's  answer — the  denial  of  the  intei\tion 
imputed  to  him,  and  which  is  necessary  to  constitute 
the  act  of  bankruptcy,  must  not  prevent  an  adjudica- 
tion until  the  question  of  intention  has  been  submitted 
to  a  jury." 

Every  person  of  a  sound  mind  is  presumed  to  in- 
tend the  necessary,  natural,  or  legal  consequences  of  his 
deliberate  act  This  legal  presumption  may  be  either 
conclusive  or  disputable,  depending  upon  the  nature 
of  the  act  and  the  character  of  the  intention.  And 
when,  by  law,  the  consequence  must  necessarily  follow 
the  act  done,  the  presumption  is  ordinarily  conclusive, 
and  cannot  be  rebutted  by  any  evidence  of  want  of  such 
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intention.  See,  also,  Re  Sutherland,  1  Barikr.  Reg. 
140,  decided  in  this  court. 

In  opposition  to  these  cases,  no  authority  is  cited  by 
counsel  for  respondent.  He  rests  his  case  upon  the 
narrow  ground,  that  because  the  intent  to  prefer  is  a 
necessary  ingredient  in  the  act  of  bankruptcy,  it  may 
be  denied,  and  tried  as  an  issue  of  fact.  But  this  as- 
sumes that  the  presumption  which  the  law  makes  from 
the  facts  admitted — namely,  that  a  preference  was  in- 
tended— i^  only  a  disputable  presumption,  and  may 
therefore  be  controverted.  If,  however,  the  preference 
is  a  necessary  consequence  pf  the  payment,  the  law 
cohclusively  presumes  the  intent  to  prefer.  This  posi- 
tion is  correct  beyond  a  doubt,  upon  both  reason  and 
authority.  Now,  that  the  giving  of  a  preference  is  a 
necessary  consequence  of  the  payment  by  an  insolvent 
debtor  of  one  of  his  creditors,  is  self-evident.  Argu- 
ment cannot  make  the  matter  plainer  tha;a  the  state- 
ment of  the  proposition.  The  creditor  is  preferred, 
because  he  has  received  his  debt  and  his  fellow  cred- 
itors have  not.  The  debtor,  being  insolvent,  has  not  the 
means  to  pay  them,  and  by  paying  one  in  full,*  he  has 
defirauded  the  others  of  their  just  proportion  of  his  es- 
tate. Other  motives  may  also  have  actuated  the  debtor, 
but  that  makes  the  payment  none  the  less  a  preference. 
Indeed,  he  may  expect  to  become  able  in  time  to  pay  all 
his  creditors  in  fuU,  and  may  intend  to  do  so  as  soon  as 
he  can,  )put  this  does  not  affect  the  question.  The  cred- 
itor whose  debt  is  paid  is  nevertheless  preferred  over 
his  fellows.  He  has  his  money,  but  they  must  depend 
tipon  the  often  double  uncertainty  of  whether  their 
debtor  will  in  time  become  both  able  and  willing  to  pay 
their  debts  in  full. 

Notwithstanding  the  length  of  this  opinion,  I  cannot 
omit  to  notice  the  oft-repeated  declaration  of  counsel  for 
respondent  that  proceedings  in  bankruptcy  are  quasi 
criminal,  and  must  be  strictly  construed  in  favor  of  the 
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respondent.  K  any  part  of  the  act  Bhonld  be  so  con- 
strued, it  is  section  39,  whicli  provides  for  involuntary 
adjudication. 

In  He  Locke,  2  Bankr.  Beg.  123,  Lovtell,  J.,  in 
speaking  of  this  section,  says : — "  It  is  highly  remedialy 
and  should  be  constrilied  liberally  in  favor  of  creditors, 
because  its  scope  and  purpose  are  to  oblige  insolvent 
traders  to  take  advan^ge  of  the  act,  and  thus  insure 
an  equal  distribution  of  their  estate  under  its  care- 
fully framed  provisions." 

In  He  MuUer,  3  Bankr.  Beg.  86,  decided  in  this 
court,  in  reply  to  a  similar  argument  from  counsel 
against  the  operations  of  the  act,  the  court  said : 
''In  my  judgment,  this  view  of  the  matter  is  not  sup- 
ported by  reason  or  authority.  The  act  does  not  at- 
tempt to  punish  the  bankrupt,  but  to  distribute  his 
property  fairly  and  impartially  between  his  creditors, 
to  whom  injustice  it  belongs.  It  is  remedialy  and  seeks 
to  protect  the  honest  creditor  from  being  overreached 
and  defirauded  by  the  unscrupulous.  It  is  intended  to 
relieve  the  honest  but  unfortunate  debtor  from  the.  bur- 
den of  fiabilities  which  he  cannot  discharge,  and  allow 
him  to  commence  the  business  of  life  anew.  The  power 
to  pass  laws  on  'the  subject  of  bankruptcies'  is  one 
of  the  express  grants  of  power  to  the  national  govern- 
ment ;  and  history  teaches  that  the  want  of  a  uniform 
law  on  this  subject  throughout  the  States,  was  one  of 
the  prominent  causes  which  led  to  the  assembling  of 
the  constitutional  convention  and  consequent  forma- 
tion and  adoption  of  the  Federal  Constitution. 

' '  Such  a  statute  is  not  to  be  construed  strictly  as  if 
it  was  an  obscure  or  special  penal  enactment,  and  this 
was  the  sixteenth  instead  of  the  nineteenth  century. 
The  act  establishes  a  system^  and  regulates,  in  all  their 
details,  the  relative  rights  and  duties  of  debtor  and  cred- 
itor. Such  an  act  must  be  construed — ^as  indeed 
should  all  public  acts — 'according  to  the  fair  import 
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of  its  terms,  with,  a  view  to  effect  its  objects  and  to  pro- 
mote justice/ "  . 

The  petitioner  is  entiled  to  judgment  declaring  the 
respondent  a  bankrupt,  on  the  ground  of  having  paid 
Wasserman  &  Co.,  with  intent  to  give  them  a  prefer- 
ence. 

Order  accordingly. 
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T.,  1870. 

Collision. — Requisites  of  Libel. 

A  libel  for  collieioii  must  state  the  facts  constituting  the  fauH  in  navi-* 
gation  on  the  ground  of  which  damages  are  claimed  against  the  res- 
sel  libeled.  A  mere  general  allegation  that  ^  she  was  so  carelessly, 
negligently,  unskillfully,  and  recklessly  navigated  that/'  &c.,  is  not 
sufficient.  i 

Exceptions  to  libel. 

The  libel  in  this  case  was  filed  by  George  W.  Allen 
and  WeUs  Bort^  against  the  bark  H.  P.  Baldwin,  to 
recover  damages  for  a  collision. 

The  claimants  filed  exceptions  to  the  libel,  for  in- 
sufficiency in  the  statement  of  the  cause  of  the  collision. 

Moore  &  OriffiUj  for  libelant 

NefUBberry^  Pondy  A  Braum^  for  claimanta. 
n— 17 
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Long  YEAR,  J. — ^The  libelant's  vessel,  the  sctooner 
Marquette,  was  bound  on  a  voyage  from  Oswego  to 
Chicago,  and  when  in  the  Straits  of  Mackinaw,  was 
collided  with  by  the  bark  H.  P.  Baldwin.    The  man- 
ner and  cause  of  the  collision  are  stated  in  the  third  ar- 
ticle of  the  libel,  in  the  following  language  :    '*  Third. 
That  when  the  said  schooner  had  so  far  proceeded  on 
her  said  voyage,  as  to  have  reached  the  Straits  of 
Mackinaw,  and  were  off  and  a  little  above  "  Old  Mack- 
inaw," so  called,  and  while  running  on  the  wind  upon 
the  port  tack,   with  her  proper  watch,  officers,  and 
crew  properly  placed  and  vigilantly  attentive  to  the 
care  and  safe  navigation  of  their  said  schooner,  with 
the  proper  signal  lights  properly  placed  and  brightly 
burning,  the  bark  H.  P.  Baldwin,  in  passing  up  by 
the  starboard  side,  was  so  carelessly,  negligently,  un- 
skilfully, and  recklessly  navigated  by  those  in  charge 
of  her  that  she  was  made  to  run  into,  upon,  and  col- 
lide with  the   said  schooner,   the  said  bark  striking 
the  said  schooner  on  the  starboard  side,"  &c.    There 
are  no  other  allegations  in  the  libel  as  to  the  manner 
and  cause  of  the  collision.    Articles  4  and  6  were  al- 
luded to  on  the  argument  as  throwing  further  light 
upon  this  subject.     But  article  4  is  confined  to  a  state- 
ment of  what  efforts  were  made  by  the  master  and  crew 
of  the  schooner  to  avoid  the  collision,  and  states,  by 
way  of  fixing  the  period  in  the  occurrences  which  re- 
sulted in  the  collision  when  such  efforts  were  made, 
that   they  were    made   ^^as    soon  as  the  said  bark 
headed  towards  and  for  the  said  schooner."    And  ar- 
ticle 6  is  the  usual  general  allegation  that  the  bark 
was  solely  in  fault. 

Is  the  allegation  above  quoted  then,  that  the  bark 
**  was  so  carelessly,. negligently,  unskillfolly,  and  reck- 
lessly navigated,"  as  the  cause  of  collision,  a  sufficient 
allegation } 

There  does  not  seem  to  be  any  well  defined  rule 


Easteen  District  of  Michigan.  259 

The  H.  P.  Baldwin. 

laid  down  in  the  books  as  to  the  degreee  of  certainty^ 
requisite  in  stating  the  cause  of  collision.  Mr.  Parsons 
says:  '^How  these  things  should  be  stated,  we  can 
better  indicate  by  the  forms  we  give  in  the  appendix 
than  in  any  other  way ;  saying  now  only  that  the  de- 
mand of  the  libelant  should  be  so  clearly  stated  that 
the  respondent  may  know,  without  any  doubt,  what 
claims  he  must  repel.  The  fects  should  be  stated,  also, 
that  they  may  be  understood  by  all  interested  in  know- 
ing them,  and  the  judge  be  able  to  see  judicially,  that 
they  bring  the  case  within  his  jurisdiction,  and  within 
the  law  of  his  court."  2  Pars.  Shipp.  &  Adm.  380. 
On  an  examination  of  the  precedents  to  which  we  are 
refen-ed  by  Mr.  Parsons,  and  also  of  those  laid  down 
by  other  authors,  we  find  that  in  every  instance  of  a  li- 
bel for  collision  resulting  from  carelessness,  &c.,  it  is 
stated  wherein  the  carelessness,  negligence,  unskillful- 
ness,  or  recklessness  consisted.  I  believe  this  to  be  the 
only  correct,  practicable,  and  safe  rule.  To  state  that 
the  navigation  of  the  colliding  vessel  was  careless,  neg- 
ligent, unskillful,  or  reckless,  without  stating  wherein 
the  carelessness,  &c.,  consisted,  is  stating  a  mere  con- 
clusion. The  facts  should  be  stated  so  that  the  court 
may  be  able  to  see  judicially  that  carelessness,  &c.,  ex- 
isted, and  contributed  to,  or  was  the  cause  of  the  col- 
lision. I  cannot  see,  in  the  application  of  this  rule,  any 
of  the  hardships  contemplated  by  counsel  for  libelant  in 
this  case.  It  is  true,  the  libelant  cannot  be  presumed 
always  to  know  and  be  able  to  state  in  hitf  libel  just 
what  orders  were  given  on  the  colliding  vessel,  or  all 
that  was  done  upon  it  that  resulted  in  the  manoeuvers 
which  brought  about  the  collision,  but  he  can  state 
what  those  manoeuvers  were,  for  if  he  has  the  necessary 
lookout,  they  can  be  and  are  always  seen  and  known 
on  board  his  own  vessel.  If  the  manoeuvers  of  the  col- 
liding vessel  were  such  as  to  bring  about  the  result 
when  it  was  within  the  power,  or  it  was  the  duty,  of 
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the  colliding  vessel  to  avoid  the  other,  then  it  is  suffi- 
cient to  state  what  such  manceuvers  were,  accompany- 
ing such  statements,  of  course,  with  a  statement  of  the 
position,  course,  &c.,  of  the  respective  vessels  at  the 
time  such  manoeuvers  occurred,  by  which  the  court 
may  be  able  to  see  what  was  the  necessary  result  of 
such  manoeuvers.  I  say  such  statement  would  be  suf- 
ficient, because,  if  such  mancBUvers  were  in  violation  of 
the  duty  of  the  colliding  vessel  under  the  circumstan- 
ces of  the  case,  then  they  necessarily  constitute,  in  and 
of  themselves,  careless,  negligent,  unskillful,  and  reck- 
less navigation.  For  instance,  in  this  case,  if  the  col- 
liding vessel,  when  in  dangerous  proximity  to  the  libel- 
ant's  vessel,  suddenly  changed  her  course,  and  the  col- 
lision was  thereby  brought  about,  it  would  be  sufficient 
to  state  that  fact ;  or,  if  the  two  vessels  were  crossing, 
and  so  were  within  article  12  of  the  collision  act,  13 
Stat  at  L.  60,  or,  if  the  colliding  vessel  was  overtaking 
the  other,  and  so  was  within  article  17  of  said  act ;  and 
if  in  either  of  these  cases  the  colliding  vessel  failed  to 
observe  the  requirements  of  those  articles,  it  would  be 
sufficient  to  state  these  facts,  for  then  the  carelessness, 
&c.,  complained  of  would  clearly  appear  from  the  facts 
stated. 

I  think  the  libel  in  this  case  falls  far  short  of  the 
necessary  requisites  as  above  indicated,  in  its  statement 
of  the  cause  of  the  collision.  We  might  infer  several 
things  from  the  statemeilts  which  are  contained  in  the 
libel ;  but  this  is  not  sufficient  in  a  matter  of  pleading. 
The  facts  must  be  clearly  and  positively  stated,  and  not 
be  teft  to  inference,  nor  alleged  by  way  of  reference  or 
recital  merely. 

The  exceptions  are  sustained,  and  the  libelant  will 
be  granted  leave  to  amend  his  libel. 

Order  accordingly. 
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WARE  V.  ST.  PAUL  WATER  COMPANY. 

Circuit  Court^  Eiffhth  Circuit ;  District  of  Minne- 
sota^ October  T.y  1870. 

Injuries  to  the  Pebson.— Right  of  Action  fob 

Negligence. — ^Damages. 

The  liability  of  a  person  or  corporation  employing  a  contractor  to 
COD  struct  a  public  work,  for  personal  injuries  sustained  by  a  third 
person,  through  unskillful  or  improper  means  of  performance,  is  not 
limited  to  cases  where  an  incompetent  or  unsuitable  person  has  been 
employed  as  contractor. 

If  a  work  of  a  kind  in  the  ordinary  doing  of  which  a  nuisance  occurs, 
being  lawfully  undertaken,  has  been  negligently  or  improperly  pros- 
ecuted ;  or  if  it  was  ordered  without  lawful  authority,  however 
prosecuted;  a  third  person^  who  has  sustained  injuries  thereby, 
without  fault  on  his  own  part,  may  tecover  from  the  employer,  not- 
withstanding the  performance  was  intrusted  to  a  contractor  instead 
of  to  hired  laborers. 

Trial  of  an  action  by  a  jury. 

The  defendants,  the  St.  Panl  Water  Company,  were 
anthorized  by  their  charter,  and  by  an  ordinance  of 
the  city  of  St.  Paul,  to  construct  an  aqueduct,  and 
works  connected  therewith,  in  the  streets  of  the  city, 
for  the  purpose  of  supplying  the  inhabitants  with 
water.  They  engaged  with  a  contractor  for  the  per- 
formance of  portions  of  the  work.  The  plaintiff,  while 
driving  upon  a  street  in  which  the  contractor  and  his 
workmen  were  blasting,  and  were  using  a  steam  drill 
for  making  trenches  for  pipes,  was  thrown  from  his 
wagon,  and  injured.  To  recover  damages  for  the  in- 
juries, he  brought  this  action ;   claiming  that  they 
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were  attributable  to  the  negligent  manner  in  whicli  the 
work  was  prosecuted. 

Nelson/ J.,  charged  the  jury  as  follows : — ^This  ac- 
tion is  brought  against  the  defendant  to  recoYer  dam-  * 
ages  for  an  injury  to  the  plaintiff  on  one  of  the  streets 
of  the  city  of  St.  Paul.  There  is  no  doubt  about  the 
fact  of  the  injury  having  been  suffered  by  the  plaintiff ; 
both  bones  of  his  leg  below  the  knee  were  broken.  The 
right  of  action  is  claimed  upon  the  principle,  which  is 
pretty  well  setded  in  this  country,  at  least  by  the  Fed- 
eral courts,  that  where  **a  person  (a  company  or  cor- 
poration included),  is  engaged  in  a  work,  in  the  ordi- 
nary doing  of  which  a  nuisance  necessarily  occurs,  the 
person  is  liable  for  any  injury  that  may  result  to  third 
parties  from  carelessness  and  negligence,  though  the 
work  may  be  done  by  a  contractor."  City  of  Chicago 
V.  Bobbins,  2  Black,  418 ;  4  Wall.  658 ;  9  Am.  Law 
Beg.  No.  9. 

Although  the  plaintiff  might  have  sustained  an  ac- 
tion against  the  city  of  St.  Paul,  it  is  his  right  to  seek 
his  remedy  against  the  party  who  created  the  nuisance, 
and  the  case  is  not  altered  from  this  fact. 

The  defendant  claims  that  it  cannot  be  held  liable 
for  any  negligence  of  the  contractor  or  his  employees, 
unless  it  appears  that  an  unskillful  and  improper  per- 
son was  employed  as  contractor.  While  we  admit  that 
such  a  rule  of  law  might  apply  in  some  cases,  we  are 
of  the  opinion  that  this  case  is  not  of  that  class. 

Early  in  the  history  of  cases  of  this  character  it  was 
the  well-established  law,  that  the  "owner  of  land  was 
liable,  at  aU  events,  for  the  negligence  of  employees. in 
doing  work,  whether  there  was  an  intermediate  con- 
tractor or  not.  Subsequent  decisions  restricted  the  ap- 
plication of  this  rule  of  law,  until  at  last  it  was  held, 
by  very  able  and  learned  judges,  that  the  relation  of 
principal  and  agent,  master  and  servant,  must  be  estab- 
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lished  in  all  cases,  before  any  responsibility  conld  be 
fixed  upon  the  person  who  authorized  the  work.  The 
principle,  however,  upon  which  this  suit  is  sought  to 
be  maintained,  soon  became  an  exception  to  this  rule. 
The  plaintiff  must  satisfy  you,  if  the  work  was  a  law- 
fal  undertaking,  that  there  was  reasonable  care  and 
prudence  on  his  part,  as  weU  as  negligence  on  the  part 
of  the  defendant.  If  tjie  work  was  not  authorized  to 
be  done,  he  would  be  required  to  show  reasonable  care 
for  his  personal  safety  only. 

The  defendant  in  this  case,  by  its  charter,  as  well  as 
by  an-  ordinance  of  the  city  council,  was  authorized  to 
prosecute  this  work,  in  excavating,  and  lajing  water 
pipes  through  the  streets.  It  was  a  public  improve- 
ment necessary  to  be  done,  and  though  the  streets  were 
more  or  less  obstructed  in  digging  trenches  and  operat- 
ing steam  drills  in  the  rock  underlying  the  street,  still 
the  public  must  yield  the  enjoyment  of  a  free  and  unob- 
structed passage,  for  such  reasonable  time  as  might  be 
required  to  perfect  the  work.  The  defendant,  however, 
cannot  relieve  itself  from  the  duty  of  exercising  care 
and  diligence  for  the  protection  of  the  public,  because 
the  improvement  was  a  necessity.  It  is  said  ^'necessity 
justifies  actions  that  would  otherwise  be  nuisances ; 
yet  unless  prudence  and  care  is  exercised,  they  become 
nuisances,  and  can  be  abated." 

It  is  no  argument  against  the  prosecution  of  this 
work,  that  it  was  a  hazardous  undertaking,  and  re- 
quired the  use  of  dangerous  implements  and  material 
in  its  prosecution.  But,  the  more  hazardous  the  work 
and  the  more  dangerous  the  machine  used,  the  greater 
the  duty  of  the  defendant  to  exercise  extraordinary 
precaution. 

There  was  some  evidence  which  tended  to  show  that 
the  plaintiff,  when  driving  rapidly  down  the  street  in 
which  pipe  was  being  laid^  suddenly  urged  his  horse 
with  the  whip,  and  turned  the  comer  into  a  side  street, 
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after  jiassing  all  of  the  obstrnctions,  and  at  a  time  when 
the  steam  drill  was  not  in  operation,  and  work  was  vir- 
tnally  suspended,  and  in  so  doing  stmck  the  curb, 
which  overturned  the  wagon  and  produced  the  injury. 
If  you  believe  that  such  was  the  &ct,  and  that  th^  in- 
jury  did  not  result  from  the  want  of  care  on  the  part 
of  title  defendant,  why  there  is  an  end  of  the  case,  and 
the  plaintiff  cannot  recover.  And  if,  rejecting  this 
theory,  you  are  satisfied  that  at  the  time  of,  and  pre- 
ceeding  the  injury,  the  persons  engaged  in  doing  the 
work  and  having  charge  thereof,  exercised  the  care  and 
precaution  to  prevent  injury  to  others,  which  ordina- 
rily prudent  persons  would  exercise  under  like  circum- 
stances, why  then  the  plaintiff  cannot  recover.  Or,  if 
you  are  satisfied  that  the  plaintiff  did  not  use  all  the 
care  to  prevent  injury,  which  ordinarily  prudent  per- 
sons would  use  under  like  circumstances,  and  his 
neglect  to  use  such  care  contributed  in  any  degree  to 
bring  the  injury  on  himself,  then  the  defendant  is  en- 
titled to  a  verdict.  Or,  if  you  believe  there  was  culpa- 
ble negligence  on  the  part  of  the  the  plaintiff,  as  well  as 
on  the  part  of  the  defendant,  the  defendant  should 
have  a  verdict. 

But  if  you  believe  that  the  negligence  of  those  do- 
'  ing  the  work  was  the  cause  of  the  injury,  and  that  the 
plaintiff  was  exercising  all  reasonable  care  for  his  per- 
sonal safety,  you  will  bring  in  a  verdict  for  the  de- 
fendant. These  questions  of  fact  are  for  your  deter- 
mination, and  you  must  decide  them  according  to 
your  best  judgment. 

If  you  think  that  the  plaintiff  is  entitled  to  recover, 
you  will  next  consider  what  amount  of  damages  is  due 
him.  The  following  general  rule,  which,  I  believe,  is 
settied,  will  govern  your  action.  The  party  aggrieved 
is  entitted  to  recover  not  only  actual  expenses,  includ- 
ing medical,  but  also  a  reasonable  compensation  for 
mental  and  bodily  suffering,  loss  of  time,  and  for  any 
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permanent  or  incurable  injury  inflicted.    Tlie  damages 
must  be  strictly  compensatoiy. 

The  jury  found  for  the  plaintiff. 


UNITED  STATES  ex  rel  EGBERTS  v.  JAILER  OF 

^  PAYETTE  COUNTY. 

Circuit  Courts  Sixth  Circuit;  District  of  Kentucky^ 

October  T.,  1867. 

Habeas  Corpus. — ^Powers  of  Deputy  Marshal. — 

Homicide. 

ft 

Where  the  return  to  a  Tnrit  of  habeas  corpus  showed  that  the  petitioner 
was  held  in  custody  under  a  commitment  regular  on  its  face,  and 
made  by  a  competent  court,  for  an  act  charged  as  an  offense  against 
the  State  law,  but  the  petitioner  alleged  that  he  was  really  held  for 
an  act  done  under  authority  of  the  United  States,  the  court,  in  view 
of  the  case  inyolving  a  question  between  the  State  and  the  national 
govemment,  adjoumod  the  hearing,  and  required  the  petitioner's 
counsel  to  giye  notice  of  the  adjourned  day  to  the  State  district- 
attorney  for  the  county. 

Reasons  recommending  this  practice, — explained. 

Upon  a  habeas  corpus  issued  under  section  7  of  the  act  of  Marcl^  2, 
1838,  4  Stat,  at  L,  634,  whether  the  petitioner  is  held  under  State  or 
Federal  process  is  immaterial.  If  he  is  confined  ^^  for  an  act  done  in 
pursuance' of  a  law  of  the  United  States  or  of  a  process  of  any  judge 
or  court  thereof,"  he  is  entitled  to  a  discharge. 

A  United  States  marshal  has  power  to  appoint  a  special  bailiff  to  exe- 
cute a  particular  process.  8o  held^  where  the  appointment  in  ques- 
tion was  made  within  a  State,  the  laws  of  which  conferred  that 
power  upon  sherifb. 

The  duty  and  proper  mode  of  proceeding,  by  a  marshal  or  sheriff,  or 
deputy  of  either,  in  making  an  arrest  under  a  warrant,-— explained. 
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The  rule  is  now  settled  that  the  habeM  corpus  act  of  March  2,  1833, 
gives  relief  to  one  in  State  custody,  not  only  when  he  is  held  under 
a  law  of  the  State  which  seeks  expressly  to  punish  him  for  execute 
ing  a  law  or  process  of  the  United  States,  but  also  when  he  is  in 
such  custody  under  a  general  law  of  the  State  which  applies  to  all 
persons  equally,  where  it  appears  he  is  justified  for  the  act  done  be- 
cause it  was  done  in  pursuance  of  a  law  of  the  United  States. 

Where  an  officer,  lawfully  engaged  in  the  attempt  to  execute  process 
commanding  an  arrest,  is  resisted  by  the  party  to  be  arrested,  in 
such  manner  that  he  is  obliged  to  take  the  life  of  the  latter  in  self- 
defense,  he  is  justified  by  his  process  in  so  doing. 

Hearing  upon  a  writ  of  Jidbeas  corpus. 

Benjamin  H.  BristotOj  United  States  attorney,  for 
the  petitioner 

L.  ff.  NoblCj  opposed. 

Ballaed,  J. — ^Upon  November  9  last,  a  petition 
was  presented  to  this  court  on  behalf  of  James  Rob- 
erts, setting  forth,  in  substance,  that  he  was  confined 
in  the  jail  of  Fayette  county,  for  some  alleged  offense 
against  the  laws  of  the  State  of  Kentucky,  but  in  fact, 
for  an  act  done  in  pursuance  of  a  law  of  the  United 
States,  and  of  a  process  of  a  judge  thereof,  and  praying 
for  a  writ  of  ha  beas  corpus j  to  be  directed  to  the  jailer 
of  Fayette  county.  The  writ  was  issued,  returnable 
forthwith.  Within  a  reasonable  time  after  the  service 
of  the  writ,  the  jailer  of  Fayette  county  produced  in 
court  the  prisoner,  together  with  his  return,  in  which 
he  stated,  in  substance,  that  he  held  the  prisoner  by 
virtue  of  an  order  of  commitment  made  by  the  Mercer 
circuit  court. 

On  behalf  of  the  prisoner,  it  was  conceded  that  this 
commitment  to  prison  was  entirely  regular  on  its  face ; 
that  the  order  of  commitment  was  made  by  a  court  of 
competent  jurisdiction,  and  on  account  of  an  alleged 
offense  against  the  laws  of  Kentucky ;  but  it  was  in- 
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sisted,  and  offered  to  be  proven  in  his  behalf,  that 
thongh  lie  was  imprisoned  for  an  alleged  offense  against 
the  State  of  Kentucky,  his  imprisonment  was  really  for 
an  act  done  nnder  the  authority  of  the  United  States. 

Although  all  the  parties  were  before  the  couit  which 
the  writ  and  the  fonn  of  proceedings  contemplated, 
and  although  it  appeared  that  the  prisoner  was  prob- 
ably entitled  to  his  discharge,  I  did  not  think  it  proper, 
in  view  of  the  importance  of  the  case — involving,  as  it 
does,  the  grave  question  of  a  conflict  of  jurisdiction  be- 
tween the  State  and  National  courts — ^to  make  a  final 
disposition  of  it.  I  therefore  continued  the  further 
hearing  of  the  case  until  November  30,  and  required 
the  district-attorney,  who  appeared  for  the  petitioner, 
to  give  written  notice  of  the  time,  place,  and  nature  of 
such  hearing  to  the  commonwealth's  attorney  for  the 
county  of  Mercer,  that  being  the  county  in  wliich  th^ 
offense  with  which  the  prisoner  is  charged  is  alleged  to 
have  been  committed, 

I  do  not  find  that  this  practice  has  been  adopted  in 
like  cases  in  any  other  court  of  the  United  States.  In 
all  the  cases  which  I  have  examined,  the  court  has  pro- 
ceeded to  a  final  hearing  and  decision  on  the  return  of 
the  writ,  without  notice  to  any  State  officer  other  than 
the  person  to  whom  the  writ  was  directed.  I  cannot 
but  think,  however,  that  the  practice  which  this  court 
has  here  adopted  is  better  adapted  to  guard  against 
abuse  of  the  Federal  process,  and  to  secure  that  full 
and  impartial  hearing  which  is  essential  to  the  due  ad- 
ministration of  justice.  It  is  certainly  a  delicate  mat- 
ter for  this  court,  although  acting  within  the  undoubted 
scope  of  its  jurisdiction,  to  take  from  a  State  officer  a 
I)erson  committed  to  him  by  a  State  court,  charged  with 
an  offense  against  State  laws.  The  great  respect  I  have 
for  State  authority,  the  appreciation  I  have  of  the  im- 
portance of  a  faithful  enforcement  of  the  criminal  laws 
of  the  State,  and  the  reluctance  I  feel  to  exercise  any 
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authority  which  may  interfere  with  the  regular  admin- 
istration  of  justice  by  the  courts  of  the  State,  haye  in- 
duced me  to  adopt  a  practice,  which,  whilst  it  sub* 
stantially  protects  the  liberty  of  the  citizen,  in  case  he 
shows  himself  entitled  to  such  protejstion,  at  the  same 
time  manifests  no  undue  disposition  to  interfere  with 
State  authority,  and  tends  to  secure  that  fall  hearing 
which  I  think  should,  if  possible,  always  be  had  when 
the  question  to  be  decided  relates  to  a  conflict  of  juris- 
diction between  the  National  and  State  courts.  I  hare 
no  disposition  to  shrink  from  the  performance  of  any 
duty  enjoined  on  me  by  the  Constitution  and  laws  of 
the  United  States ;  but  I  will  not  and  cannot  interfere 
with  the  administration  of  the  State  laws,  except  when 
my  duty  is  plain  and  my  path  clear. 

On  the  day  designated  in  the  order,  the  learned  at- 
torney for  the  commonwealth  in  the  fifth  circuit,  which 
includes  the  county  of  Mercer,  appeared,  and  both  he 
and  the  prisoner  produced  evidence. 

By  the  attorney  for  the  commonwealth  it  was  shown, 
that  on  November  6,  1867,  a  warrant,  purporting  to  be 
founded  on  the  oath  of  N.  C.  Cull,  was  issued  by  the 
presiding  judge  of  Mercer  county,  for  the  arrest  of  the 
relator,  charging  him  with  the  crime  of  murder ;  that 
on  November  7,  the  sJEime'  judge  committed  the  relator 
to  the  jail  of  Mercer  county,  there  to  be  safely  kept 
until  the  9th,  when  he  was  to  be  delivered  to  the  sheriff, 
to  be  brought  before  him  for  examination  ;  that  on  No- 
vember 8,  the  relator  was,  by  order  of  the  circuit  court 
for  Mercer,  transferred  to  the  jail  of  Fayette  county, 
the  jail  of  Mercer  county  being  ascertained  to  be  inse- 
cure ;  that  before  this  order  of  transfer  was  made,  the 
grand  jury  impanneled  in  the  circuit  court  for  Mercer 
county  had  investigated  the  charge  against  the  pris- 
oner, and  had  agreed  to  return  an  indictment ;  and  that 
they  did,  on  November  14,  return  into  court  an  indict- 
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ment  charging  him  with  the  crime  of  murdering  one 
J.  J.  Cull. 

On  behalf  of  the  prisoner,  it  was  shown,  that  on  Oc- 
tober 16,  1867,  a  process,  purporting  to  be  founded  on 
information  given  under  oath,  was  issued  by  a  commis- 
sioner of  the  United  States,  commanding  the  arrest  of 
Joshua  J.  CqU,  charging  him  with  certain  crimes  under 
the  internal  revenue  laws ;  that  the  process  was  imme- 
diately placed  in  the  hands  of  a  deputy  marshal,  who 
failed  to  execute  it  because  he  could  not  find  the  ac- 
cused, though  he  visited  his  residence  and  ipade 
diligent  search  for  him;  that  the  process  was  then 
placed  in  the  hands  of  another  deputy,  who  likewise 
failed  to  execute  it,  though  he  also  made  dilligent 
eflTort ;  that  this  deputy  reported  to  the  marshal  that, 
in  his  opinion,  the  process  could  not  be  executed  with- 
out the  observance  of  unusual  eflfbrt  and  secrecy,  and 
that  he  had  been  credibly  informed  by  the  wife  of  the 
accused,  and  perhaps  others,  that  the  accused  would 
forcibly  resist  its  execution ;  that  the  marshal,  on  Octo- 
ber 30,  by  writing  on  the  back  of  the  warrant,  appoint- 
ed A.  W.  Fogle  special  bailiff,  and  placed  said  war- 
rant in  his  hands  for  execution,  informing  him  at  the 
same  time  of  the  necessity  of  observing  proper  secrecy, 
as  the  accused  was  todeavoring  to  evade  arrest,  and 
enjoined  him  to  take  with  him  assistance,  as  the  ac- 
cused would,  if  found,  probably  resist  arrest. 

It  was  also  shown,  that  Cull  knew  the  marshal  of  the 
United  States  had  a  process  for  his  arrest ;  that  on  No- 
vember 4,  the  deputy  required  the  relator  to  assist  him 
in  the  execution  of  said  process ;  that  in  the  evening 
of  the  same  day  the  two  proceeded  to  the  residence  of 
Cull,  arriving  there  about  eleven  o'clock  at  night ;  that 
the  deputy,  Fogle,  sent  the  relator  to  the  back  door  of 
the  house  and  went  himself  to  the  ^ont  door ;  that  this 
prexsaution  was  adopted  to  prevent  the  escape  of  the 
accused ;  that  the  deputy  knocked  loudly  at  the  front 
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door  several  times  before  he  received  any  response; 
that  in  reply  to  his  inquiries  from  within,  "Who  in 
the  hell 's  there  f '— "  What  in  the  heU  do  you  want  f ' 
he  said,  "Mr.  Cull,  I  want  to  see  you;  I  have  business 
with  you ;"  that  in  reply  to  the  further  inquiry,  "  Who 
are  you  ?"  he  said  he  was  an  officer,  and  must  and 
would  see  him ;  that  after  a  few  moments  of  silence, 
which  the  deputy  understood  Cull  was  employing  in 
the  preparation  to  open  the  door,  he  heard  a  noise  at 
the  back  door, .  and  his  assistant,  the  relator,  crying 
loudly,  "Don't  shoot!  don't  shoot!"  that  he  immedi- 
ately ran  to  the  comer  of  the  house,  and  saw  Roberts 
coming  toward  him,  still  crying  "Don't  shoot!  don't 
shoot !"  that  Cull  was  advancing  on  Roberts,  and  fired 
twice  in  close  succession  at  him  near  the  back  door ; 
that  Roberts  continued  to  retire  and  Cull  to  advance  ; 
and  that  CuU,  after  having  advanced  fifteen  or  twenty* 
steps  from  the  back  door,  and  after  Roberts  had  re- 
treated so  as  to  be  near  the  bailiff,  again  fired  twice, 
but  whether  at  Roberts  or  the  deputy  does  not  appear ; 
that  Roberts  fired  instantly  at  Cull  once,  and  he  and 
the  deputy  then  retired  and  returned  to  Harrodsburg, 
a  distance  of  ten  miles,  by  separate  roads,  and  that  the 
deputy  did  not  know  till  next  morning  that  Cull  was 
killed,  or  that  Roberts  was  not  killed.  It  appears  from 
other  evidence  that  this  shot  by  Roberts  pVoved  fatal ; 
that  Cull  was  killed,  and  that  when  his  bodv  was  found 
he  held  in  his  right  hand,  clenched  tightly,  a  pistol, 
commonly  known  as  a  "revolver,"  of  which  four  bar- 
rels were  empty,  and  two  loaded. 

I  attach  no  importance  to  the  testimony  of  Mrs. 
Cull,  who  says  she  did  not  hear  the  person  who 
knocked  at  the  front  door  say  he  was  an  officer ;  nor  to 
the  testimony  of  Mrs.  Funk,  who  says  she  was  stand- 
ing in  her  front  door,  about  seventy-five  yards  from 
Cull's,  and  that  she  did  not  hear  the  remark ;  because 
the  former  was  too  much  frightened  at  the  time,  and 
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immediately  afterwards,  to  remember  what  occurred, 
and  the  latter  was  too  far  off  to  hear  what  was  said. 
This  lady,  however,  did  hear  a  voice  which  was  not 
familiar  to  her,  crying  ^' Don't  shoot!  don't  shoot!" 
She  also  heard  what  she  took  to  be  one  shot  near  Cull's 
ba€k  door,  and  she  saw  two  shots  fired  as  the  parties 
approached  the  front  of  the  house,  which  she  thought 
proceeded  from  the  parties  nearest  the  front. 

I  have  stated  thus  minutely  all  the  material  facts 
proven,  in  order  that  the  basis  of  my  opinion  and  de- 
cision may  fully  appear. 

It  is  hardly  necessary  to  say,  tjiat  the  writ  issued  in 
this  case  was  not  issued  under  section  14  of  the  judi- 
ciary act  of  1789,  1  Stat,  at  L.  81.  This  statute  au- 
thorizes the  judges  of  the  United  States  to  issue  writs 
of  habeas  corpus  only  in  behalf  of  persons  who  "are 
in  custody  under  or  by  color  of  authority  of  the  United 
States,  or  are  committed  for  trial  before  some  court  of 
the  same,  or  are  necessary  to  be  brought  into  court  to 
testify."  To  a  writ  issued  under  this  statute,  unless  it 
issue  simply  to  bring  the  party  into  court  to  testify,  a 
return,  showing  that  he  is  held  under  State  authority 
to  answer  to  an  offense  against  State  laws,  would  be 
conclusive,  and  would  oust  this  court  of  all  authority 
to  proceed  further.  The  writ  was  here  issued  under  and 
by  virtue  of  the  authority  conferred  by  section  7  of  the 
act  of  March  2, 1833,  4  Stat,  at  L.  684. 

This  section  provides  "That  either  of  the  justices 
of  the  supreme  court,  or  a  judge  of  any  district  court 
of  the  United  States,  in  addition  to  the  authority  al- 
.ready  conferred  by  law,  shall  have  power  to  grant 
writs  of  habeas  corpus  in  all  cases  of  a  prisoner  or  pris- 
oners in  jail  or  confinement,  where  he  or  they  shall  be 
committed  or  confined,  on  or  by  any  authority  or  law, 
for  any  act  done  or  omitted  to  be  done  in  pursuance  of 
a  law  of  the  United  States,  or  any  order,  process,  or  de- 
cree of  any  judge  or  court  thereof,  anything  in  any  act 
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of  Congress  to  the  contrary  notwithstanding."  It  mat- 
ters not  that  the  person  is  in  confinement  under  the  au- 
thority of  a  State,  or  of  a  law  of  the  State.  If  he  is  con- 
fined ^^  for  an  act  done  in  pursuance  of  a  law  of  the 
United  States,  or  of  a  process  of  any  judge  or  court 
thereof,"  he  is  entitled,  under  this  statute,  to  his  writ 
of  habeas  corpus^* 3Jid  to  his  discharge. 

But  the  learned  attorney  for  the  commonwealth, 
frankly  admitting  that  he  is  surprised  at  the  extent  to 
which  he  finds,  on  examination,  the  courts  of  the  Uni- 
ted States  have  exercised  their  authority  under  this  act, 
still  insists  that  the  relator,  in  this  instance,  should  not 
be  discharged,  because : — 

First  He  questions  whether  there  was  any  au- 
thority in  the  marshal  of  the  United  States  to  appoint 
a  bailiff;  and  he  maintains  that,  if  there  was  not  such 
authority,  there  would  be  no  pretense  for  the  assertion 
that  the  relator  was  imprisoned  for  an  act  done  in  pur- 
suance of  a  law  of  the  United  States,  or  of  a  process 
of  a  judge  or  court  of  the  same. 

I  say  the  learned  attorney  only  questioned  the  au- 
thority of  the  marshal  to  appoint  a  bailiff.  He  did  not 
seem  to  have  much  confidence  in  the  force  of  the  ob- 
jection, nor  did  he  very  earnestly  insist  upon  it.  In  my 
opinion,  there  is  not  the  slightest  ground  to  doubt  that 
the  marshal  does  possess  this  authority. 

The  authority  to  appoint  a  special  bailiff  to  execute 
a  particular  process,  is  recognized  by  all  the  authori- 
.ties  as  appertaining  to  the  sheriff.  Watson  SheriffSj 
35 ;  TomZin  Law  Diet  title  Bailiff ;  Hunt  7>.  Burrel, 
6  Johns.  137 ;  Sergeant  of  Court  of  Appeals  ?>.^  George, 
5  Litt.  199. 

There  are  several  acts  of  Congress  which  expressly 
recognize  this  authority  as  belonging  to  the  marshal. 

It  has  been  exercised  by  the  marshal  of  this  district 
without  question,  as  far  as  I  know,  since  the  establish- 
ment of  the  court ;  and  such,  I  understand,  is  the  com- 
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mon  practice  throughout  the  United  States.  Conk. 
Treat  338.  But  what  is  entirely  conclusive  of  the 
question,  section  7  of  the  act  of  Congress  approved 
July  29, 1861,  12  Stat,  at  L.  282,  provides,  "That  the 
marshals  of  the  several  districts  of  the  United  States 
.  •.  .  .  shall  have  the  same  powers,  in  executing  the 
laws  of  the  United  States,  as  sheriffs  ....  in  the  sev- 
eral States  have  by  law  in  executing  the  laws  of  the 
respective  States;"  and  the  laws  of  this  State  ex- 
pressly provide,  that  "a  sheriff  may,  by  writing,  em- 
power any  person  to  execute  an  original  or  mesne 
process."     2  Mev.  Stat  340. 

The  learned  attorney  insists,  secondly — that  the 
bailiff  did  not,  in  this  case,  proceed  properly ;  that  he 
ought  to  have  informed  Cull  that  he  had  a  warrant  for 
his  arrest ;  and  that,  as  Cull  was  not  so  informed,  he 
had  the  right  to  attack  and  drive  off  the  bailiff  and  his 
assistant,  and  they  are  not  justified  for  resisting  him. 

I  have  already  said,  that  Gull  knew  there  was  a 
process  in  the  hands  of  the  marshal  for  his  arrest ;  and 
I  think  he  had  reasonable  ground  to  believe,  and  did 
believe,  when  the  person  that  knocked  at  the  front  door 
announced  that  he  was  an  officer,  and  wanted  to  see 
him  on  business,  that  this  person  had  process  for  his 
arrest.  The  witness,  Mrs.  Funk,  says,  that  when  the 
buggy,  with  two  gentlemen  in  it,  passed  her  door,  she 
immediately  suspected,  from  the  unusual  hour  of  the 
night,  that  they  were  officers,  who  had  come  to  arrest 
Mr.  Cull;  that  she  therefore  remained  at  her  door 
watjphing  the  buggy  till  it  stopped  near  Cull' s  house  ; 
and  then,  her  suspicions  being  confirmed,  she  remained 
at  the  door  until  after  the  shooting,  as  hereinbefore 
detailed. 

Ordinarily,  "it  is  the  duty  of  one  seeking  to  arrest 

another,  to  make  his  purpose  known,  unless,  what  will 

probably  answer  instead  of  any  express  announcement, 

the  circumstances  are  such  as  to  render  the  purpose 
11—18 
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obvious."  1  Bish.  Crim.  Pro.  §  616 ;  Rex  «.  Davis,  7 
Carr.  &  P.  785. 

Indeed,  it  has  been  expressly  laid  down,  even  in  re- 
pect  to  an  arrest  by  a  private  person  without  warrant, 
that  where  the  circumstances  are  such  as  to  make  the 
intention  to  apprehend  plain  to  the  mind  of  him  who  is 
to  be  apprehended,  he  need  not  be  told  this,  and  the 
arrest  will  be  legal,  and  the  resistance  of  the  arrested 
person  illegal,  the  same  as  if  the  purpose  had  been  in 
words  announced.  1  Bish.  Crim.  Pro.  §  615 ;  citing 
Rex  V.  Howarth,  1  Moody ^  207  ;  Rex  v.  Payne,  Id.  37  ; 
Pew's  Case,  Oro.  Car.  183,  637,  538  :  9  Co.  65  b.  The 
foregoing  relates  particularly  to  the  duty  of  a  person 
about  to  make  an  arrest  when  in  the  actual^  visible 
presence  of  the  party  to  be  apprehended ;  but  when 
not  in  tMs  position,  the  authorities  state,  "  it  is  his  duty 
to  proceed  with  secrecy  to  find  him  out,  and  actually 
arrest  the  party,  not  only  in  order  to  secure  him,  but 
also  to  subject  him  and  all  other  persons  to  the  conse- 
quences of  escape  or  rescue.  Chitty  Crim.  Law^  47, 
48 ;  1  Bish.  Crim.  Pro.  §  663.  The  bailiff,  then,  accord- 
ing to  these  authorities,  proceeded  with  entire  regu- 
larity.  It  was  the  duty  of  Cull  to  respond  to  the  knock 
at  the  door  by  opening  it,  especially  when  informed 
that  the  person  knocking  was  an  officer.-  If  he  then 
did  not  recognize  the  person  as  an  officer,  he  had  a 
right,  if  the  person  either  arrested  or  announced  that 
he  would  arrest  him,  to  demand  his  warrant. 

I  suppose,  that  in  all  cases  where  an  arrest  is  made 
by  virtue  of  a  warrant,  the  warrant  being  demanded^ 
should  be  produced,  but  it  is  to  be  considered  that  the 
arrest,  the  explanations,  and  the  reading  of  the  warrant, 
when  demanded,  ^'  are  obviously  successive  steps.  They 
cannot  all  occur  at  the  same  instant  of  time."  In  the 
case  of  a  known  officer  the  explanation  must  follow  the 
arrest,  and  the  exhibition  and  perusal  of  the  warrant 
must  come  after  the  authority  of  the  officer  has  been 
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acknowledged  and  his  power  over  his  prisoner  ac- 
quiesced in.  Commonwealth  v,  Cooley,  6  Oray^  360, 
a56,  357 ;  State  v.  Townsend,  5  Harr.  487,  488 ;  Ar- 
nold «.  Stephens,  10  Wend.  514. 

If  the  officer  is  not  known  as  such,  he  should  show 
his  authority  or  warrant  before  making  the  arrest. 
Here  it  is  probable  that  Cull  knew,  or  had  good  rea- 
,  son  to  believe,  the  person  knocking  at  his  door  was  an 
officer  having  a  warrant  for  his  arrest ;  but  whether  he 
did  or  not,  that  person  really  had  such  warrant, 
and  Cull,  so  far  from  demanding  it,  gave  him  no  op-^ 
portunity  to  show  or  read  it,  but  endeavored  to  escape 
by  his  back  door,  and  there  making,  immediately, 
without  asking  any  explanation,  a  violent,  and  what, 
was  intended  to  be  a  deadly  assault  on  the  assistant  of 
the  bailiff  stationed  there.  If  Cull  had  accomplished 
his  purpose,  if  he  had  killed  Roberts,  there  is  no  doubt 
he  would  have  been  guilty  of  murder,  for,  though  he, 
perhaps,  did  not  know  Roberts,  or  that  he  was  an 
officer,  he  was  in  fact  one,  or  in  the  attitude  of  one, 
and  the  law  furnished  Cull  not  the  slightest  excuse  for 
deliberately  arming  himself  and  commencing  a  deadly 
assault  without  demanding  any  explanation. 

The  learned  attorney  for  the  commonwealth  sug- 
gests, that,  in  the  present  disordered  condition  of  things 
in  that  portion  of  this  State  in  which  Cull  resided, 
Cull  had  a  right  to  suppose  that  Fogle  and  his  assis- 
tant were  robbers,  "regulators,''  or  "jayhawkers," 
and  not  officers  ;  and  therefore  he  might  be  excused  for 
firing  upon  them  without  demanding  any  explanation. 
But,  wretched  as  I  have  reason  to  believe  is  the  state  of 
society  in  certain  portions  of  this  State,  insecure  as  I 
know  both  life  and  property  are,  I  am  not  willing  to 
admit  that  our  condition  is  so  bad,  or  that  we  have  so 
far  degenerated  into  a  state  of  barbarism,  that  any  court 
or  jury  will  hold  that  one  may  lawfully  kill  another 
person^  who  simply  knocks  at  his  door  in  the  night 
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and  announces  that  lie  is  an  officer  and  wishes  to  see 
him,  and  that  too,  without  asking  any  explanation.  I 
say  I  cannot  admit  this,  but  whatever  juries  might  do 
in  the  case  supposed,  under  their  unlimited  power  to 
acquit,  sitting  here  as  a  judge,  sworn  to  expound  the 
law  as  I  find  it  in  the  authorities,  I  confess  myself  as- 
tonished to  hear  it  gravely  contended,  that  a  homicide, 
committed  under  the  circumstances  supposed,  so  far 
from  shocking  aU  mankind  and  meeting  with  speedy 
punishment,  should  be  palliated  and  even  excused. 

Upon  the  whole,  my  conclusion  is  that  the  bailiff  and 
his  assistant,  up  to  the  time  of  the  attack  of  Cull  on 
them,  proceeded  with  entire  regularity,  and  that  there 
is  nothing  in  the  case  furnishing  the  least  excuse  or 
palliation  for  the  conduct  of  Cull. 

Thirdly,  and  lastly.  It  is  insisted  that  under  the 
true  construction  of  the  act  of  March  2,  1833,  the  Fed- 
eral court  can,  under  a  writ  of  habeas  corpus^  relieve  a 
party  only  when  it  appears  that  he  is  in  custody  under 
a  State  law  which  expressly  seeks  to  punish  him  for 
doing  what  a  law  or  process  of  the  United  States  re- 
quires him  to  do.  That,  here,  the  State  law  does  not 
make  it  criminal  to  execute  the  process  of  the  United 
States  or  to  enforce  their  revenue  laws,  but  simply  seeks 
to  punish  murder,  no  matter  by  whom  committed ;  that 
the  killing  was  done  in  this  State ;  that  the  offense  can 
be  inquired  of  only  in  the  State  tribunals ;  that  this 
court  has  no  jurisdiction  to  try  the  accused ;  that  un- 
der the  construction  of  the  ftcts  most  favorable  to  the 
relator  he  acted  in  self-defense,  but  that  this  is  a  matter 
which  this  court  cannot  pass  upon,  and  which  cannot 
be  lawfully  passed  upon  except  by  a  jury  of  the  vicin- 
age. 

I  think  there  is  great  plausibility  and  even  force  in 
every  branch  of  this  proposition.  True,  much  of  its 
force  is  due  to  the  ingenious  form  of  its  statement ;  but 
stripping  it  of  this,  and  getting  at  the  matter  really  con- 
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tained  in  it,  I  think  it  still  presents  questions  which  I 
should  find  difficulty  in  answering  if  I  had  no  aid  from 
judicial  decisions.  I  am,  therefore,  grateful  that 
neither  the  questions  of  the  construction  of  the  act  of 
1833,  nor  its  application  to  cases  similar  to  the  present 
one,  is  now,  for  the  first  time,  raised  in  a  court  of  the 
United  States. 

By  a  long  course  of  judicial  decisions  it  may  now 
be  considered  as  settled,  that  this  act  gives  relief  to  one 
in  State  custody,  not  only  when  he  is  held  under  a  law 
of  the  State  which,  seeks  expressly  to  punish  him  for 
executing  a  law  or  process  of  the  United  States,  but 
also  .when  he  is  in  such  custody  under  a  general  law  of 
the  State  which  applies  to  all  persons  equally,  where  it 
appears  he  is  justified  for  the  act  done,  because  it  was 
"  done  in  pursuance  of  a  law  of  the  United  States,  or 
of  a  process  of  a  court  or  judge  of  the  same."  Exp. 
Jenkins,  before  Mr.  Justice  Geiek,  2  WaU.  Jr.  C.  CI. 
621 ;  Eocp.  Jenkins,  before  Judge  Kane,  Id.  639 ;  Uni- 
ted States  ex  rel.  Garland  v.  Morris,  2  Am.  Law  Reg. 
348 ;  jErp.  Bobinson,  before  Mr.  Justice  MoLeak,  6 
McLean^  306 ;  Exp.  Marshal,  6  Id.  669 ;  JSrp.  Trotter, 
decided  by  this  court  in  1862.  The  decisions  in  the 
courts  of  the  United  States  are  absolutely  uniform  on 
this  subject,  and  I  find  no  opposing  opinion  of  any 
court  except  a  single  one  rendered  by  the  supreme 
court  of  Pennsylvania — ^Thomas  v.  Crossin,  3  Am.  Law 
Reg.  207.  But,  surely,  it  cannot  be  expected  that  I 
should  attach  much  importance  to,  much  less  follow,  a 
single  decision  of  a  State  court,  opposed,  as  it  is,  to 
numerous  decisions  in  the  courts  of  the  United  States, 
some  of  them  rendered  by  justices  of  the  supreme 
court. 

In  the  first  case  of  Jenkins  and  others,  it  appears, 
tliat  Jenkins  had  in  his  hands  a  warrant  for  the  arrest 
of  a  "fugitive  from  labor"  named  Thomas,  issued  un- 
der the  act  of  1860,  and  that  when  he  and  his  assistant 
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endeavored  to  arrest  the  fugitive  they  were  resisted  and 
had  a  violent  and  bloody  encounter.  A  warrant  was 
regularly  issued  by  a  justice  of  the  peace  of  the  State 
of  Pennsylvania  for  their  arrest,  on  the  chaige  of  "an 
assault  and  battery  with  intent  to  kill.'*  Under  this 
State  process  they  were  arrested  and  put  in  jail.  But 
they  were  discharged  by  Mr.  Justice  Grieb,  by  virtue 
of  a  writ  of  hdbens  corpuSy  issued  under  the  act  of 
1833,  the  judge  holding  that  the  deputy  Jenkins  and 
his  assistant  having  done  no  more  than  they  were  jus- 
tified in  doing  by  the  warrant,  they  were  imprisoned 
for  an  act  done  in  pursuance  of  a  law  of  the  United 
States  within  the  meaning  of  the  act  of  1833,  and  en- 
titled to  their  discharge,  though  they  were  in  State  cus- 
tody for  an  alleged  offense  against  the  general  laws  of 
the  State,  passed  to  punish  assaults  generally,  and  not 
at  all  to  restrict  or  oppose  the  enforcement  of  the  laws 
of  the  United  States. 

In  the  second  case  it  appears  they  were  imprisoned 
by  virtue  of  a  capias  sued  out  in  a  civil  action,  brought 
in  the  supreme  court  of  Pennsylvania,  by  Thomas, 
complaining  of  the  said  assault.  From  this  imprison- 
ment they  were  discharged  by  Judge  Kane,  upon  the 
same  ground  taken  in  the  first  case  by  Judge  Grieb. 

After  this,  they  were  indicted  in  Luzerne  county, 
Pennsylvania,  "for  riot,  assault  and  Ibattery,  and  as- 
sault with  intent  to  kill,''  and  were  arrested  and  im- 
prisoned under  a  bench  warrant,  founded  on  the  in- 
dictment ;  but  they  were  discharged  under  a  writ  of 
Jiaheas  corpus^  issued  upon  the  order  of  Judge  Kane, 
and  heard  before  him. 

I  think  it  is  impossible  to  distinguish  in  principle 
these  cases  from  the  one  now  before  me.  If  Mr.  Jus- 
tice Gbieb  and  Judge  Kane  had  jurisdiction  of  the 
cases  severally  before  them,  surely  I  have  jurisdiction 
in  the  present  case.  K  Roberts  was  not  irr  terms  di- 
rected by  the  process  under  Which  he  acted  to  kill  Cull, 
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neither  was  Jenkins  directed  by  his  warrant  to  beat  or 
wound  Thomas.  If  Roberts  was  in  State  custody  un- 
der a  warrant  issued  by  a  State  judge,  for  an  aUeged 
offense  against  the  State  laws,  so  was  Jenkins  when  he 
was  discharged  by  Judge  Gbeer.  Nay,  more,  when 
the  second  and  third  discharges  of  Jenkins  took  place, 
he  was  in  custody  under  process  issued  out  of  a  State 
court,  the  one  founded  on  a  civil  complaint,  and  the 
other  on  an  indictment  for  crime  ;  but  when  the  writ 
was  issued  in  this  case,  Roberts  had  not  been  indicted, 
he  had  only  been  committed  by  a  county  judge  to 
await  an  examination.  True,  the  warrant  under  which 
Jenkins  acted  was  issued  far  an  alleged  "  fugitive  from 
labor,"  under  the  fugitive  slave  act  of  1850,  and  the 
warrant  under  which  Roberts  acted  was  for  an  alleged 
criminal  oflFense,  under  the  revenue  laws  of  1866  and 
1867.  But  I  suppose  no  one  will  assert  that  the  rights  of 
masters  to  their  slaves  are  higher  than  the  rights  of  the 
government  to  its  revenue ;  or  that  the  person  of  an 
officer  when  seeking  to  arrest  a  fugitive  slave  is  more 
sacred  than  when  endeavoring  to  arrest  a  criminal. 

I  disclaim  all  right  and  power  to  discharge  the  re- 
lator on  any  such  ground  as  that  the  proof  shows  he 
acted  in  self-d^ense. 

A  jury  would  probably  acquit  him  on  such  ground, 
independent  of  the  process  under  which  he  acted ;  but 
I  have  nothing  to  do  with  such  an  inquiry.  It  belongs 
only  to  the  State  court.  I  have  only  to  inquire  whether 
what  he  did  was  done  in  pursuance  of  a  law  and  prrf- 
cess  of  the  United  States,  and  bo  justified^  not  excused^ 
by  that  law  and  process.  If  the  relator  is  to  be  dis- 
charged by  me,  it  is  not  because  he  is  excusable,  upon 
general  principles  of  law,  for  taking  the  life  of  his  as- 
sailant when  it  was  necessary  to  save  his  own,  but  be- 
cause he  was  authorized^  and  is  justified  by  the  law 
and  process  under  which  he  acted,  to  do  all  that  he  did. 
If  he  was  not  authorized,  and  is  not  justified  by  that 
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law  and  process  in  all  that  he  did,  he  is  not  imprisoned 
'^for  an  act  done  in  pursuance  of  a  law  of  the  United 
States,  or  of  the  process  of  a  court  or  judge  of  the 
same ;"  and  I  cannot  discharge  him,  but  must  remand 
him.  I  can  discharge  only  the  ofttcer  who  relies  on  the 
law  and  process  of  the  United  States  as  his  sole  author- 
ity and  complete  justification. 

The  question  then  arises,  was  the  prisoner  justified 
in  killing  Cull,  by  the  law  and  process  under  which  he 
acted  \  He  was  certainly  acting  under  a  lawful  process, 
which  (though  it  did  not  expressly  com'mand  the  kill- 
ing of  the  deceased),  did  command  his  arrest ;  and  the 
authorities  are  uniform  to  the  effect  that  if  one,  in  ex- 
ecuting such  a  process,  is  resisted,  and  is  obliged  to 
take  life,  as  in  self-defense,  he  will  be  justified. 

Bishop  says :  "In  misdemeanors  and  breaches  of 
the  peace,  as  well  as  in  cases  of  felony,  if  the  officer 
meet  with  resistance,  and  the  offender  is  killed  in  the 
struggle,  the  killing  will  be  justified.'*^  2  Bish.  Grim. 
Law,  3  ed.  §  633. 

Even  in  civQ  cases,  "If  resistance  be  made,  the 
person  having  authority  to  arrest  or  retake  may  repel 
force  with  force,  and  need  not  give  back ;  and  if  death 
unavoidably  ensue  in  the  struggle,  he  will  be  justi- 
ned:'    Id.  %  664. 

Mr.  East  says:  "It  may  be  premised,  generally, 

that  when  persons  having  authority  to  arrest, 

and  using  the  proper  means  for  that  purpose,  are  re- 
sisted in  so  doing,  and  the  party  resisted  killed  in  the 
struggle,  such  homicide  is  justifiable.^^  1  East  P.  G. 
296. 

Whartok  says:  "Homicide  in  self-defense,  or  se 
defendOy  .  .  is  .  .  excusable  rather  than  jusUfixxhle.^^ 
1  Whart.  Grim.  Law^  §  135.  "  It  is  justifiable,  not  only 
when  the  proper  officer  executes  a  criminal  in  strict 
conformity  with  his  sentence,  but  also  when  the  officer, 
in  the  legal  exercise  of  a  particular  duty,  kills  a  person 


Si3tTH  CiBciriT  ;  Kentucky/  281 

United  States  «b  rd.  Roberts  «.  Jailer  of  Fayette  County. 

who  resists,  or  prevents  him  from  executing  it."  Id. 
§§  936,  937.  "  Officers  of  the  law,  when  engaged  in  the 
I)erformance  of  their  duties,  are  invested  with  a  pecu- 
liar prerogative.  If  resisted  when  so  employed,  and 
the  party  resisting  be  killed  in  the  struggle,  such  hom- 
icide is  justifiahle.  And  on  the  other  hand,  if  the 
party  having  such  authority,  and  exercising  it  prop- 
erly, happen  to  be  killed,  it  will  be  murder,  in  all  who 
take  part  in  such  resistance,  though  there  be  no  malice. 
Id.  §  1030.  See,  also,  BisTi.  Grim.  Pro.  §  616 ;  Fost. 
273-308  ;  Hale  P.  C.  457.  Other  authorities  might  also 
be  cited,  but  it  is  not  necessary,  since,  as  I  have  already 
stated,  they  are  absolutely  uniform. 

Now,  the  facts  proven  do  incontestably  show,  that 
the  relator  was  lawfully  endeavoring  to  arrest  Cull  (for 
it  is  hardly  necessary  to  say  that  he  stands  in  the  same 
attitude  with  the  bailiff  himself) ;  that  he  was  proceed- 
ing properly ;  that  Cull  not  only  suddenly  set  upon 
and  violently  resisted  him,  but  actually  endeavored  to 
kill  him ;  that  he  forbore  to  exercise  his  full,  lawful 
right  of  immediately  pressing  forward  and  killing  his 
assailant,  if  necessary,  but  retreated,  imploring  the  as- 
sailant not  to  shoot;,  that  the  assailant  continued  to 
presd  forward,  and  he  to  retreat ;  and  that  not  until  he 
had  been  fired  at  four  times,  and  his  life  was  in  instant 
peril,  did  he  fire  and  kill  his  assailant.  No  one  will  be 
so  hardy  as  to  deny,  in  the  light  of  the  authorities 
cited,  that  the  facts  furnished  a  full  justification  for  the 
homicide.  The  justification  rests  not  on  the  mere  fact 
that  the  relator's  life  was  in  peril,  but  on  the  law  and 
process  under  which  he  was  acting,  and  on  which  he  is 
obliged  to  rely  to  make  out  his  justification.  But  if 
the  process  justified^  that  is,  authorized  the  homicide, 
then  it  is  clear  the  relator  is  imprisoned  for  an  act  done 
in  pursuance  of  a  law  of  the  United  States,  or  of  a 
process  of  a  court  or  judge  of  the  same,  and  must  be 
discharged. 
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It  is  accordingly  ordered,  that  the  prisoner  be  dis- 
charged. I  have  not  been  induced  to  arrive  at  this 
conclusion  by  any  apprehension  that  the  relator  would 
not,  if  remanded,  have  a  fair  trial  for  his  alleged  of- 
fense, in  the  county  of  Mercer.  I  have  profound  re- 
spect for  the  learning  and  integrity  of  the  judge  vrho 
presides  in  that  circuit,  and  the  argument  and  bearing 
of  the  able  attorney  for  the  commonwealth,  before  me, 
are  sufficient  assurance  of  his  fairness  and  honor.  If  I 
myseK  were  to  be  arraigned  for  any  alleged  offense,  I 
know  of  no  tribunal  before  which  I  could  be  tried  with 
fuller  assurance  that  enlightened  and  exact  justice 
would  be  done  me  than  in  that  in  which  these  gentlemen 
are  the  chief  officials.  I  discharge  the  relator  from  no 
apprehension  that  injustice  would  be  done  him  by  a 
trial  in  the  State  court,  but  because  he  has  a  right  to 
demand  his  discharge  at  my  hands  under  the  laws  of 
the  United  States,  which  I  am  bound  to  administer. 

To  avoid  misapprehension,  I  desire  to  say  that  this 
court  claims  no  general  supervisory  jurisdiction  over 
State  courts,  nor  any  general  power  to  interfere  with 
persons  or  property  in  their  custody,  except  in  a  few 
cases,  where  the  Constitution  and  acts  of  Congress  have 
given  such  jurisdiction  and  power  to  the  courts  of  the 
the  Union.  Ordinarily,  the  Federal  courts  have  no 
more  authority  to  interfere  with  persons  or  property  in 
custody  under  a  process  from  a  State  court,  than  the 
State  courts  have  to  interfere  with  persons  or  property 
in  custody  under  a  process  from  a  Federal  court.  The 
Federal  and  State  courts  have,  in  many  cases,  a  con- 
current jurisdiction  over  the  same  persons  and  things, 
and  the  rule  is  almost  universal,  that  the  officer  who 
first  gete  possession  under  process  from  his  court,  has 
the  preference.  Therefore,  the*  general  rule  is,  that  if 
a  person  be  imprisoned  under  a  criminal  or  civil  pro- 
cess of  one,  the  other  cannot  take  him  from  such  cus- 
tody for  any  purpose  whatever.    It  is  only  in  virtue  of 
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the  act  of  March  2,  1833,  supra^  that  I  have  the  right 
to  interfere  in  this  case.  This  act  expressly  empowers 
Federal  courts  and  judges  '^to  grant  writs  of  habeas 
corpus  in  all  cases  of  a  prisoner  .  .  in  confinement 
where  he  .  .  shall  be  confined  on  or  by  any  author- 
ity or  law  for  any  act  done  .  .  in  pursuance  of  a 
law  of  the  United  States,  or  any  .  .  process  of  any 
judge  or  court  of  the  same."  And  this  act,  by  the  ex- 
press provision  of  the  Constitution  of  the  United  States, 
is  the  "  supreme  law  of  the  land  •  .  anything  in  the 
Constitution  or  laws  of  any  State  to  the  contrary  not- 
withstanding." 

Petitioner  discharged. 


MATHEWS  V.  SPEINGER. 

Circuit  Courts  Fifth  Circuit ;  Southern  District  of 
Mississippi^  Special  January  T.^  1871. 

Emais^oipation. — ^Devise  to  Freed  Slaves. 

By  the  laws  of  Mississippi  and  Ohio,  as  they  existed  in  185S-*59,  where 
an  owner  of  slaves,  residing  in  Mississippi,  Toluntarily  carried  them 
to  Ohio  with  the  intent  that  they  should  thereby  become  free,  such 
slaves  became  free.  And  they  could  not  lose  that  fAatu*  by  return- 
ing, with  their  former  master,  to  Mississippi  for  temporary  purposes. 

A  devise  of  proceeds  of  real  property,  in  favor  of  negroes  formerly 
held  as  slaves,  but  who  have  been  emancipated,  is  vaUd.  Bo  hdd^ 
under  the  law  of  Mississippi,  in  reference  to  a  case  where  the  eman- 
cipation was  by  the  act  of  the  owner. 

One  who  is  entitled,  by  the  terms  of  a  will,  to  a  share  of  the  proceeds 
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of  land  sold,  as  legatee,  cannot  be  barred  of  his  rights  in  respect 
thereto,  by  an  abjudication  made  in  proceedings  to  which  he  is  not 
a  party. 

Hearing  upon  pleadings  and  proofs,  in  equity. 

The  suit  was  brought  by  Isaiah  J.  Mathews  and 
Caroline  J.  Mathews  against  Benjamin  Springer,  exe- 
cutor of  the  will  of  Robert  L.  Mathews,  and  others. 

W.  P.  Harris  and  Upton  Toung^  for  the  complain- 
ants. 

T.  A.  Marshall  and  /.  B.  CfhrismaUy  for  the  de- 
fendants. 

Hill,  J. — This  cause  is  now  submitted  upon  bill, 
answer,  exhibits,  and  proof,  from  which  the  following 
facts  appear,  and  upon  which  the  questions  to  be  de-  ^ 
termined  arise : 

Robert  L.  Mathews,  a  resident  of  Warren  county, 
in  this  State,  a  man  possessed  of  a  considerable  estate 
within  this  State,  both  personal  and  real,  was  in  the 
year  1858,  the  owner  of  a  slave  named  Harriet,  the 
mother  of  complainants,  who  were  then  his  slaves,  and 
whom  he  also  claimed  as  his  natural  children,  and 
whom  he  was  anxious  to  emancipate  and  set  fipee, 
Isaiah  being  then  about  seven,  and  Caroline  about  five 
years  of  age. 

Not  being  permitted  by  the  laws  of  this  State  to 
emancipate  them  here,  and  have  them  continue  their 
residence  here,  he  took  them  with  him  to  the  State  of 
Ohio ;  and  in  the  court  of  common  pleas  at  the  May 
term,  1858,  of  Hamilton  county,  in  said  State,  executed 
a  writing  by  which  he  declared  them  free  and  no  longer 
slaves,  and  procured  a  decree  of  said  court  declaring 
them  free  persons  of  color,  and  remained  with  them  in 
Ohio  for  some  weeks,  when  he  returned  with  them  to 
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Carroll  county,  in  this  State,  where  they  remained  un- 
til shortly  after  the  death  of  said  Mathews,  which  took 
place  early  in  1859 ;  when,  by  the  directions  of  Springer, 
one  of  the  executors  named  in  the  will  of  said  Math- 
ews, they  returned  to  the  State  of  Ohio,  where  they 
have  since  remained.  Said  Mathews  on  February  20, 
1869,  made  and  published  his  last  will  and  testament, 
and  on  March  26,  1859,  died  in  said  county  of  Carroll, 
in  this  State  ;  and  on  April  25,  1859,  said  last  will  and 
testament  was  duly  proved  and  admitted  of  record  in 
the  probate  court  of  Warren  county,  the  place  of  resi- 
dence of  said  testator  at  the  time  of  his  death. 

The  testator,  leaving  no  widow  or  legitimate  children 
as  the  natural  objects  of  his  bounty,  after  providing  in 
his  will  for  a  number  of  specific  legacies  to  his  collat- 
eral relatives  and  friends,  directed  that  his  executors 
should  sell  and  convert  the  residue  of  his  estate,  real 
and  personal,  into  cash,  and  dej>osit  the  same  in  the 
State  Bank  of  Louisana ;  that  complainants  should  be 
maintained  and  educated  out  of  said  funds  until  they 
were  twenty-one  years  of  age,  when  the  remainder 
should  be  divided  between  them,  the  said  Isaiah  Jeffer- 
son receiving  two-thirds,  ^nd  Carolhie  Josephine  one- 
third  ;  with  the  further  provision  that  if  anything  should 
happan  by  death  or  otherwise  that  his  said  children 
should  not  receive  said  bequest,  that  the  same  should 
go  to  said  bank  for  the  use  of  the  stockholders. 

In  June,  1860,  the  heirs  at  law  and  next  of  kin 
to  said  testator  filed  in  the  probate  court  of  Warren 
county  their  petition  against  said  Springer,  who  had 
qualified  as  such  executor,  and  had  proceeded  to  the 
execution  of  the  trusts  under  the  will,  and  also  against 
Downs  and  Johnson,  the  other  two  persons  nominated 
in  the  will  as  co-executors  with  said  Springer,  and 
against  the  said  bank,  and  naming  the  complainants  as 
defendants  thereto,  but  taking  no  other  steps  against 
them.    The  petition  alleged  that  complainants  were 
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slaves,  and  could  not  take  the  bequests  provided  for 
them  in  said  will,  and  that  the  bequest  to  the  bank  was 
void,  because  there  was  no  such  corporation  in  exist- 
ence, and  that  the  pretended  devise  and  bequest  to  the 
bank  was  intended,  not  for  the  benefit  of  the  bank,  but 
for  the  benefit  of  complainants,  and  that  this  provision 
in  the  will,  as  well  as  the  pretended  emancipation  of 
complainants,  were  both  attempted  frauds  on  the  laws 
of  the  State  of  Mississippi,  and  against  its  policy,  and 
void. 

To  this  petition  the  said  Springer  and  the  Louisiana 
State  Bank,  which  claimed  to  be  the  bank  intended  in 
the  said  will,  answered  the  allegations  in  the  same. 
The  court  dismissed  the  petition  as  to  complainants,  for 
the  alleged  reason  that  they  were  slaves,  and  could  not 
take  under  the  will ;  and  dismissed  the  same  as  to  said 
Downs  and  Johnson,  because  they  had  not  qualified 
as  executors ;  and  as  to  said  bank,  for  the  reasons 
charged ;  and  proceeded,  according  to  the  prayer  of 
the  petition,  to  declare  said  bequests  to  complainants 
and  to  the'  bank  void,  and  ordered  distribution  of  the 
estate,  after  the  payment  of  the  specific  legacies,  among 
the  petitioners. 

From  this  decree  said  Springer  and  the  bank  ap- 
pealed to  the  high  court  of  errors  and  appeals  of  the 
State,  where  the  decree  rendered  by  the  probate  court 
was  affirmed ;  and  proceedings  were  had  to  distribute 
the  personal  estate  according  to  said  decree.  Subse- 
quently, Springer  made  a  final  settlement,  so  far  as  he 
had  executed  the  trusts  under  the  will ;  and  the  de- 
fendant, Diggins,  was  appointed  administrator  de  bonis 
non^  with  said  will  annexed.  No  notice  of  complain- 
ants or  their  interest  was  taken  in  the  proceedings  in 
said  probate  court,  nor  were  they  in  any  way  brought 
before  it. 

Complainants,  by  their  next  Mend,  filed  this  bill  at 
December  term  of  this  court,  1868,  for  the  purpose  of 
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setting  up  and  enforcing  the  provisions  made  for  them 
in  said  will,  notwithstanding  the  proceedings  so  had  in 
the  said  probate  court,  and  so  affirmed  by  the  high 
court  of  errors  and  appeals,  alleging  that  their  father, 
the  said  R.  L.  Mathews,  took  them  to  the  State  of 
Ohio  with  the  purpose  of  emancipating  them,  and  that 
he  did  sb  emancipate  them,  and  with  the  purpose  that 
they  should  remain  citizens  of  that  State,  and  receive 
an  education,  and  the  advantages  of  free  persons. 
That  afterwards  he  returned  with  them  to  Mississippi, 
to  remain  a  short  time  only ;  and  in  a  short  time  they 
were  to  be  returned  to  the  State  of  Ohio  as  their  perma- 
nent home.  During  their  stay  in  Mississippi,  after  their 
emancipation,  they  occupied  the  position  of  citizens 
and  residents  of  Ohio,  as  far  as  they  were  capable  of 
doing  so,  and  were  only  in  Mississippi  temporarily. 
That  not  having  been  parties  to  the  proceedings  in  the 
probate  court  and  high  court  of  errors  and  appeals,  they 
were  not  affected  by  any  of  the  proceedings  therein ;  and 
that  they  are  now  entitled  to  all  the  provisions  in  their 
behalf  made  in  said  wiQ,  so  far  as  said  estate  can  be 
collected. 

To  this  bill,  said  Springer,  Diggius,  T.  A.  Marshal, 
and  H.  H.  Miller,  R.  S.  Buck,  Reason  Wooley  and 
wife  Elizabeth,  and  Hampton  H.  Griffith  and  wife 
Susan,  have  filed  their  answers,  admitting  the  execution 
of  the  will,  its  probate,  and  the  proceedings  had  under 
it,  as  first  above  stated,  but  denying  that  said  Robert 
L.  Mathews  took  complainants  to  Ohio  with  the  intention 
of  their  remaining  there ;  alleging  that  his  proceedings 
were  intended  as  a  fraud  and  evasion  of  the  laws  of  this 
State ;  and  that  complainants  were,  at  the  time  of  said 
Mathews'  death,  his  slaves  in  this  State,  and  a  part  of 
his  estate,  and  incapable  to  take  anything  under  his 
said  will ;  that  any  pretended  rights  they  may  claim 
under  said  will  are  concluded  against  them  by  said  pro- 
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ceedings  had  in  the  probate  court,  and  aflSrmed  hy  the 
high  court  of  errors  and  appeals  of  this  State. 

The  questions  to  be  determined  by  the  court  are : 

1.  Did  the  complainants  become  free  persons  of 
color  in  the  State  of  Ohio ;  and  if  so,  waa  Uieir  condi- 
tion changed  to  a  state  of  slavery  when  they  were 
brought  back  to  the  State  of  Mississippi,  anO.  at  the 
death  of  the  testator  ? 

2.  K  they  were  free  persons  of  color  at  the  death 
of  the  testator,  were  they  capable  of  taking  under  the 
provisions  in  their  favor  in  the  will « 

8.  If  free  persons  of  color,  and  capable  of  taking 
under  the  will,  are  they  now  precluded  from  the  pro- 
vision made  in  their  behalf,  by  reason  of  the  proceed- 
ings and'  decree  of  the  courts  above  referred  to  ? 

These  questions',  if  raised  in  this  court  before  the 
attempted  severance  of  this  and  other  States  from  the 
Union,  would  have  been  regarded  as  of  peculiar  in- 
terest. For  many  long  years  a  heated  sectional  contro- 
versy had  been  carried  on  between  the  people  of  the 
States  wh'ere  African  slavery  was  maintained,  and  of 
those  where  it  was  forbidden.  This  controversy  ex- 
isted before  the  formation  of  the  Federal  Union ;  and 
as  a  compromise,  and  to  avoid  more  serious  results, 
provision  was  made  in  the  Constitution  for  the  reclama- 
tion of  persons  held  to  servitude  in  one  State,  who 
might,  without  the  consent  of  those  entitled  to  their 
service,  flee  to  those  States  where  such  service  was 
forbidden. 

But  the  result  of  the  late  bloody  war  has  been  to 
emancipate  all  of  the  race,  so  long  the  bone  of  conten- 
tion between  the  slaveholding  and  the  non-slaveholding 
States ;  all  are  now  free,  and,  under  the  Constitution 
and  laws,  enjoy  equal  rights  as  citizens  of  the  United 
States,  and  of  the  several  States,  as  did  the  white  race 
before  this  change  in  the  condition  of  the  other  race ;  so 
that  we  approach  the  consideration  of  the  questions 
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presented  as  we  wotdd  any  other  question  involving 
only  pecuniary  rights  and  remedies. 

The  changed  condition  of  the  race  to  which  the 
complainants  belong,  has  nothing  to  do  with  the  ques- 
tions to  be  determined.  Their  rights,  if  any  they  have, 
are  to  be  determined  under  the  law  as  it  existed  at  the 
time  of  the  death  of  Colonel  Mathews,  the  tes- 
tator. If  they  were  incapable  from  their  condition 
on  account  of  race,  color,  or  condition  of  slavery, 
then  or  before  that  time  existing,  to  take  under  the  pro- 
visions made  for  them  in  the  will,  they  are  now  in- 
capable to  do  so ;  so  that  we  must,  in  considering  all 
the  questions  presented,  place  ourselves  back  at  the 
time  of  the  death  of  the  testator,  and  the  time  his  es- 
tate should  have  been  administered  and  the  trusts  in 
the  will  executed,  had  no  change  taken  place. 

The  first  question  for  determination  is,  did  the  com- 
plainants become  free  persons  of  color  in  the  State  of 
Ohio  in  consequence  of  their  having  been  taken  there 
by  the  testator,  who  was  then  their  owner,  and  the  pro- 
ceedings there  had  by  him  as  stated  i 

In  the  non-slaveholding  States  I  believe  it  has  al- 
ways been  held  that  when  a  slave  was  removed  to  their 
territory,  or  was  permitted  to  go  there  with  the  in- 
tention upon  the  part  of  the  owner  that  he  should  re- 
main, he  at  once  became  free ;  and  I  am  not  aware 
of  any  contrary  ruling  by  the  courts  of  any  of  the 
Southern  or  slaveholding  States ;  so  that  if  the  proof 
establishes  the  fact  that  it  was  the  intention  of  Colonel 
Mathews  that  they  should  remain  there  when  he  took 
them  into  that  State,  they  at  once,  without  more,  be- 
came ftee,  and  no  change  of  purpose  on  his  part,  or 
any  other  act  of  his  could  change  their  condition.  In 
the  case  of  Rankin  v.  Lydia,  11  A.  K.  Marsh.  813,  it  is 
held  that  no  law,  at  least  in  that  State,  could  bring 
into  slavery  one  over  whom  it  has  ceased  to  exist.    As 

stated  by  the  judge  who  delivered  the  opinion  of  the 
n— 19 
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court :  ^  ^'  It  would  be  a  construction  without  language 
to  be  construed,  implication  without  a  scrap  of  law, 
written  or  unwritten,  statutory,  or  common,  from  which 
the  inference  could  be  drawn,  to  revive  the  right  to  a 
slave  when  that  right  had  passed  over  tO  himself."  But 
we  are  left  in  no  doubt  as  to  their  then  condition 
according  to  the  law  of  Ohio,  as  exi>ounded  and  settled 
by  the  supreme  court  of  that  State  in  the  case  of  An- 
derson V.  Poindexter,  6  Ohio^  622,  in  which  it  is  held 
that  a  slave  being  permitted  by  the  owner  to  go  into 
Ohio,  no  matter  for  what  purpose,  thereby  became  free 
as  soon  as  he  entered  that  State.  This,  it  is  true,  is 
contrary  to  the  holding  of  the  courts  of  most  of  the 
Southern  States ;  with  perhaps  the  single  exception  of 
Louisiana,  the  Southern  States  claimed  and  their 
courts,  with  the  exception  mentioned,  held  that  the 
taking  of  a  slave  to  a  non-slaveholding  State,  with  the 
intention  of  only  a  temporary  sojourn  or  a  mere  transit 
through  the  State,  did  not  communicate  freedom  to  the 
slave.  But  conceding  that  the  complainants  were  taken 
to  Ohio  by  the  testator  with  the  intentfon  that  they 
should  be  free,  there  can  be  no  doubt  but  that  they 
became  free,  and  there  is  no  doubt  but  such  was  his 
intention  and  purpose.  And  it  may  as  well  be  said 
now  as  again,  that  the  preponderance  of  the  testimony 
is  that  he  intended  that  they  should  become  residents 
of  the  State  of  Ohio,  and  enjoy  all  the  rights  of  free 
persons  of  color  resident  within  that  State,  although  he 
would  have  greatly  preferred  that  during  their  minority 
they  should  have  remained  with  him  in  Mississippi,  if 
they  could  have  enjoyed  the  same  advantages  here. 
The  testimony  all  goes  to  show  that  he  was  a  man  of 
intelligence,  and  understood  the  laws  of  Mississippi 
upon  the  subject,  and  knew  that  they  could  not  be 
X>ermitted  to  remain  in  Mississippi  after  the  notice 
given  them  to  depart  from  the  State ;  he  further  knew 
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tliat  they  could  not  be  permitted  to  enjoy  the  benefits 
of  an  edacation  in  this  State. 

At  the  time  he  brought  them  back  to  Mississippi, 
they  were  too  young  to  be  at  school ;  they  were  also  too 
young  to  produce  any  of  the  evils  which  free  persons 
of  color  residing  in  the  State  were  supposed  to  exert  as 
an  evil  influence  on  the  slave  population  of  the  State. 
I  am,  therefore,  satisfied  that  the  complainants  did  be- 
come and  were  free  persons,  from  and  after  they  were 
so  taken  to  the  State  of  Ohio,  even  upon  the  view  en- 
tertained by  the  people  of  the  slaveholding  States,  and 
that  expressed  by  their  highest  tribunals,  and  were 
then  entitled  to  all  the  rights  appertaining  to  free  per- 
sons of  color  in  the  State  of  Ohio. 

The  next  branch  of  the  first  inquiry  is,  did  com- 
plainants lose  the  rights  so  conferred  upon  them,  by  be- 
ing brought  back  to  Mississippi  ?  It  is  contended  by  de- 
fendants' counsel  that  they  did,  and  the  case  of  Hinds 
0.  Brazealle  is  referred  to  as  authority  to  maintain  this 
position.  That  was  a  case  in  which  the  owner  had  car- 
ried a  slave  to  the  State  of  Ohio  and  executed  a  deed 
of  emancipation  with  an  intention  of  immediately  re- 
turning with  the  slave  to  the  State  of  Mississippi,  and 
had  done  so  to  avoid  the  laws  of  the  State  of  Mississippi, 
and  to  give  to  the  slave  so  intended  to  be  emancipated, 
the  rights  and  privileges  of  a  free  person  of  color  here, 
as  though  the  emancipation  had  token  place  here  ;  it 
was  held  to  be  a  fraud  upon  the  laws  of  this  State,  and, 
therefore,  void  in  this  State,  notwithstanding  the  act 
might  have  been  held  valid  in  the  State  of  Ohio ;  and 
that  to  allow  the  emancipation  of  slaves  to  remain  in 
this  State  was  contrary  to  the  declared  policy  of  the 
State,  as  shown  by  the  general  course  of  legislation  on 
the  subject.  The  case  reported  in  1  Rand.  ( Va.)  15, 
was  referred  to  in  that  case,  and  is  relied  upon  in  this. 
These  cases  would  be  applicable  in  this  case  were  the 
&ct8  similar,  but,  as  already  stated,  the  weight  of  the 
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evidence  is  tliat  the  testator  did  not  intend  to  letani 
with  them  to  this  State  when  he  took^  complainants  to 
Ohio.  The  will  itself^  made  but  a  short  time  afterwards, 
shows  that  he  did  not  intend  them  to  receive  or  enjoy 
the  property  here,  and  is  a  strong  circumstance  against 
his  intention  that  they  should  remain  here  for  any  con- 
siderable length  of  time.  The  estate  intended  for  them 
was  all  to  be  converted  into  money  and  deposited  in 
the  State  Bank  of  Louisana,  in  the  city  of  New  Orleans. 
The  complainants  were  to  be  supported  and  educated 
out  of  it.  These  educational  opportunities  could  not  be 
obtained  in  this  State,  or  in  any  one  of  the  slave  States ; 
at  least  they  could  not  be  in  this  State,  and  could  not 
in  any  other  slave  State  as  they  could  in  Ohio.  Taking 
all  the  proof  together,  I  am  satisiied  it  was  the  inten- 
tion of  the  testator  that  complainants  should  be  re- 
turned to  Ohio  to  remain,  and  that  they  should  enjoy 
his  bounty  there,  or  at  least  not  in  this  State ;  and  that 
this  case  does  not  fall  within  the  principles  of  the  case 
of  Hinds  v.  Brazealle,  and  that  complainants  were  not 
the  slaves  of  the  testator  at  his  death,  but  were  free 
persons  of  color,  temporarily  in  this  State,  just  as  it 
was  contended  by  the  Southern  States,  that  slaves 
might  be  taken  to  a  non-slaveholding  State,  and  re- 
main temporarily  without  becoming  free. 

Upon  a  careful  examination  of  the  provisions  of  the 
Code  of  1867,  then  in  force,  no  prohibition  of  law  can 
be  found  against  their  doing  so,  had  they  been  adults, 
and  much  less  so  when  they  were  infants  incapable  to 
violate  the  law,  or  suflTer  its  penalties.  Article  80,  sec- 
tion 12,  chapter  33  of  the  Code,  provided  that  it  should 
not  be  lawful  for  any  free  negro  or  mulatto  to  emigrate 
to,  and  become  a  resident  of  this  State,  and  provided 
as  a  penalty  that  any  justice  of  the  peace  might  give 
him  ten  days'  notice  in  writing  to  leave  the  State,  and 
if  he  did  not  do  so,  issue  a  warrant,  and  cause  him  to  be 
apprehended  ;  and  authorized  the  board  of  police  to  or- 
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der  him  to  be  sold  by*  the  sheriff  to  the  highest  bidder 
as  a  slave  for  life,  the  proceeds  to  go  into  the  county 
treasury  ;  and  farther  provided,  that  free  negroes  and 
mnlattoes  then  in  the  Ste^te  without  leave  might  be  dealt 
with  in  the  same  way.  It  will  be  observed,  that  to  incur 
this  penalty,  the  free  negro  or  mulatto  must  immigrate 
to  the  State,  and  must  further  became  a  resident  of  the 
State ;  in  other  words  must  make  it  his  home.  This 
cannot  be  said  of  one  who  came  here  to  remain  tempo- 
rarily, or  for  a  short  time ;  such  a  x)erson  cannot  be  con- 
sidered a  resident.  Again,  no  penalty  was  incurred  un- 
til after  the  ten  days'  written  notice  had  been  given,  and 
a  failure  to  depart  on  the  part  of  the  person  so  here 
without  authority,  and  until  this  was  done  no  law  could 
be  held  violated.  Thus  three  things  were  necessary  to 
subject  him  to  this  severe  penalty :  First,  he  must  emi- 
grate to  the  State ;  secondly,  reside  in  the  State,  that 
is,  make  it  his  home ;  thirdly,  he  must  refuse  or  neglect 
to  leave  the  State  after  having  first  been  served  with  a 
written  notice  jfrom  a  justice  of  the  peace  to  leave  the 
State,  being  allowed  a  temporary  residence  in  the  State 
after  the  notice,  all  of  which  pre-supposed  that  the 
party  was  capable  of  acting,  and  where  action,  or  non- 
action, was  a  crime,  the  commission  of  which  was  visited 
with  the  severe  penalty  of  becoming  a  slave  for  life. 
Such  a  penalty  it  cannot  be  supposed  the  legislature  in- 
tended to  inflict  upon  an  infant  incapable  of  commit- 
ting any  other  crime.  No  provision  is  made  by  the 
Code  for  a  free  negro  brought  into  the  State  in  infancy. 
The  statute  in  force  before  the  adoption  of  the  Code  of 
1857  did  provide,  that  after  they  arrived  at  the  age  of 
sixteen  years,  and  upon  thirty  days'  notice  to  leave  the 
State,  and  a  refusal,  they  might  be  sold  for  one  year. 
Upon  a  careful  examination  of  the  subject^  I  am  satis- 
fied their  residence  here,  under  the  circumstances,  was 
not  a  violation  of  law.  And  without  the  same  being  as 
a  punishment  for  some  crime  of  which  the  party  was 


294  Fifth  Cikouit;  Mississippi. 

MathewB  v.  Springer. 

convicted,  I  know  of  no  law  by  which  a  person  once  a 
slave,  but  freed  therefrom,  conld  be  returned  to  his  for- 
mer condition  of  slavery;  even  his  own  voluntary 
agreement  could  not  bind  him  to  servitude  for  life, 
much  less,  if  a  female,  to  transmit  the  condition  of  slav- 
ery to  her  children.  The  theory  in  the  case  of  Hinds 
V.  Brazealle  is,  that  the  slave  mentioned  never  was  free. 

Haying  determined  that  complainants  were,  at  the 
time  the  testator  made  his  will,  free  x>ersons  of  color,  per- 
manently domiciled  in  Ohio,  and  only  temporarily  here, 
they  were  entitled  to  hold  all  the  rights  and  provisions 
made  for  them  by  the  will,  which  they  could  have 
done  had  they  always  resided  in  Ohio ;  and  which 
brings  us  in  the  investigation  to  the  next  point  of  in- 
quiry, and  that  is,  what  are  those  rights  t 

Defendants'  counsel  deny  that  they  could  then  or 
now  acquire  anything,  and  rely  upon  the  cases  of  Herin 
V.  Bridault,  37  Miss.  209,  and  Mitchell  v.  Wells,  Id. 
23d,  to  sustain  this  position.  These  two  causes  were 
decided  by  the  court  at  the  same  time,  under  the  same 
circumstances,  involving  the  same  questions  as  to  prin- 
ciple, and  the  judges  were  divided  in  opinion  in  the 
same  way,  so  that  the  consideration  of  the  one  may  be 
considered  as  the  consideration  of  the  other,  with  this 
difference  in  the  facts ;  that  in  the  former  case  the  free 
negro  had  never  been  a  slave  in  this  State — only  a  resi- 
dent free  negro — and  in  the  latter  had  been  a  slave  in 
this  State,  and  was  taken  by  her  owner  to  Ohio,  and 
there  emancipated  by  deed,  and  only  remained  there 
some  eighteen  months,  when  she  returned  to  this  State, 
and  resided  with  her  former  owner  as  a  servant  in  his 
family,  until  September,  1848,  about  one  month  after 
the  death  of  the  testator,  when  she  married  a  free  man 
of  color  who  resided  in  Jackson,  Mississippi,  and  re- 
sided with  him  here  until  1851,  when  she  returned  to 
Ohio.  In  the  former  case  the  beneficiary  in  the  will  was 
a  free  woman  of  color,  and  came  with  the  testator  from 
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New  Orleans  to  this  State,  and  resided  with  him  as  the 
mistress  of  his  &mily,  and  had  done  so  for  a  nnmber 
of  years  before  his  death. 

The  principles  announced  by  the  judge  who  deliv- 
ered the  opinion  of  the  court  in  this  case,  was,  that 
"  Alien  free  negroes  and  mnlattoes,  being  without  the 
protection  of  the  Federal  Constitution  as  citizens  of  the 
United  States,  and  being  of  a  barbarian  race,  with 
whom  civilized  nations  hare  no  commercial,  social,  or 
diplomatic  intercourse,  and  hence  regarded  as  per- 
petual enemies  (though  no  war  be  waged  against 
them),  are  incapable  of  taking  or  holding  any  species 
of  property  in  this  State ;  and  a  devise  or  legacy  to  any 
person  of  that  class  was  absolutely  void ;  and  that  aU 
free  negroes  and  mulattoes  coming  into  this  State  from 
other  States,  were  to  be  treated  as  alien  enemies,  and 
to  have  enforced  against  them  the  strictest  rule  of  the 
ancient  law  applicable  to  alien  enemies,  except  as  to 
life  and  limb." 

The  same  judge,  in  delivering  the  opinion  of  the 
court  in  Mitchell  v.  Wells,  uses  this  language :  * '  The 
policy  of  Mississippi  being  against  emancipation,  either 
here  or  elsewhere,  of  slaves  once  domiciled  within  her 
limits,  her  courts  will  not  give  any  effect  to  the  emanci- 
pation of  a  Mississippi  slave  in  another  State ;  and  a 
slave  so  manumitted  cannot,  therefore,  take  or  hold 
any  property  ih  this  State,  or  maintain  any  suit  in  her 
courts."  Although  the  facts  in  these  cases  are  dis- 
similar to  those  in  the  case  under  consideration,  it  must 
be  admitted,  if  the  principles  announced  are  held  to  be 
binding  on  this  court,  as  is  claimed,  they  would  be  de- 
cisive against  the  complainants.  But  upon  a  careful 
examination  of  the  statute  on  wHls,  and  of  the  author- 
ity to  bring  suits  in  the  courts  of  the  State,  no  prohibi- 
tion will  be  found  against  such  a  disposition  by  a  tes- 
tator of  his  estate,  or  of  its  enforcement  in  the  courts 
of  this  State.  Therefore,  there  is  no  statute  to  construe 


296  Fifth  CiECiriT ;  Mississippi* 

Mathews  v.  Springer. 

making  any  such  provision ;  and  when  left  to  judicial 
construction  qf  the  policy  of  the  State,  this  construc- 
tion will  be  found  not  to  be  the  uniform  construction 
given  by  the  supreme  court  of  this  State. 

In  the  early  case  of  Leach  v.  Cooly,  6  Bmedes  &  M. 
93,  it  was  held,  that  where  a  testator,  by  his  will  in 
1836,  directed  his  slaves  to  be  set  free,  and  sent  to  In- 
diana or  Liberia,  as  they  might  prefer,  and  directed 
also  a  sale  of  his  property,  and  part  of  the  proceeds  to 
be  paid  to  his  slaves  thus  liberated,  the  will  was  held 
to  be  valid,  and  that  the  executor  could  proceed  with 
its  execution ;  and  that  the  bequest  to  the  slaves  was 
not  void  for  want  of  capacity  in  the  slaves  to  take.  If 
they  did  not  comply  with  the  terms  of  the  will,  it  was 
void  ;  but  if  they  did,  it  was  valid.  In  the  more  recent 
case  of  Leeper  v.  HoflFman,  26  Miss.  616,  it  was  held, 
where  a  conveyance  was  made  to  a  negro  over 
whom  the  owner  had  ceased  to  exercise  acts  of  owner-* 
ship,  who  had  not  been  emancipated  according  to 
the  laws  of  the  State,  but  who  afterwards  removed  to 
the  State  of  Ohio,  and  by  the  acquiescence  of  the 
owner,  and  the  residence  in  that  State,  afterwards  be- 
came free,  that  she  was  entitled  to  the  property  con- 
veyed, and  to  the  right  to  bring  and  prosecute  her  suit 
for  its  recovery  in  this  State.  The  learned  judge,  in 
delivering  his  opinion,  held,  that  the  principle  an- 
nounced in  the  case  of  Hinds  v.  Brazealle  did  not 
apply,  and  that  the  devise  in  that  case  was  declared 
void,  for  the  reason  that  the  attempted  manumission 
was  intended  to  take  effect  in  this  State,  in  fraud  of  its 
laws ;  and  in  support  of  the  principles  decided  in  Leeper 
V.  Hoffman,  referred  to  the  case  of  Ross  v.  Vertner,  6 
How,  303,  in  which  it  is  held,  that  it  was  not  against 
the  policy  of  the  State  of  Mississippi  for  the  owner  of 
slaves  to  send  them  to  Liberia,  there  to  remain  free, 
and  that  such  a  trust  in  his  will  was  a  valid  trust. 

But  in  the  still  more  recent  case  of  Shaw  v.  Brown, 
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86  Miss.  246,  decided  after  the  passage  of  the  Code  of 
1857,  the  court  held,  that  the  owner  of  a  slave  dom- 
iciled in  this  State  might  lawfally  remove  him  to  an- 
other State,  where  emancipation  is  allowed,  and  man- 
umit him  in  accordance  with  the  laws  of  that  State,  and 
that  the  power  so  to  do  resulted  from  tl^e  absolute  do- 
minion of  the  owner  over  his  property,  and  was  not 
prohibited  by  the  laws  of  this  State,  or  against  its 
policy,  but  was  expressly  recognized  by  the  act  of 
1842 ;  and  I  will  here  say,  that  the  provision  of  the 
Code  of  1857,  when  properly  construed,  does  not  con- 
flict with  the  act  of  1842  in  this  particular.  Article  9 
of  section  3,  chapter  83,  which  was  doubtless  in  the 
mind  of  the  learned  judge  who  delivered  the  opinion 
of  the  court  in  the  cases  of  Mitchell  v.  Wells  and  Heim 
D.  Bridault,  does  not  apply  to  the  case  of  an  owner  of 
a  slave  taking  him  to  another  State,  where  emancipa- 
tion is  allowed,  and  emancipating  him,  but  refers  to  a 
case  where  provision  is  made  for  the  emancipation  of  a 
slave  after  the  death  of  the  owner,  the  reason  for  which 
doubtless  was  to  prevent  slaves  from  importuning  their 
owners,  when  old,  or  infirm  in  body  and  mind,  to  make 
such  provisions  for  them ;  and  the  still  stronger  reason, 
that  when  such  provision  was  piade,  the  slaves  so  pro- 
vided for  might,  in  their  eagerness  to  obtain  the  boon 
of  freedom,  take  means  to  hasten  it  by  procuring  the 
death  of  their  owner  and  benefactor.  Article  97,  sec- 
tion 14,  chapter  83,  provides,  that  if  any  person  shall 
take  any  slave  from  this  State  for  the  purpose  of  eman- 
cipating such  slave,  or  if,  having  been  emancipated 
elsewhere,  such  emancipated  negro  shall  return  to  this 
State,  or  be  brought  back  by  the  former  owner,  such 
former  owner  shaU  in  no  case  be  allowed  to  protect 
such  emancipated  negro,  or  to  claim  any  right  or  au- 
thority over  him ;  but  such  negro  shall  be  dealt  with  as 
a  free  negro  being  in  the  State  without  authority.  This 
provision  shows  clearly  that  the  legislature  did  not  in* 
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tend  to  prohibit  x)^rsons  from  taking  their  slaves  out  of 
the  State  for  emancipation,  but  only  intended  to  pre- 
vent their  return  and  residence  here,  by  cutting  asunder 
all  the  relation  between  the  former  owner  and  the  slave 
after  such  manumission.  If,  in  the  case  of  Hinds  v. 
Brazealle,  the  provisions  of  the  Code  of  1857  had  been 
in  force  when  the  slave  was  taken  to  Ohio,  the  court 
would  have  held  him  free  upon  his  return  to  Missis- 
sippi,  but  without  lawful  authority  to  remain.  The 
case  of  Shaw  v.  Brown,  whilst  it  decides  that  when  the 
slave  is  taken  by  the  owner  to  another  State  and  man- 
umitted, with  the  intention  of  an  immediate  return  and 
residence  in  this  State,  it  is  a  fraud  against  the  laws  of 
this  State,  and  void,  holds,  that  such  intention  must  be 
immediately  connected  with,  and  made  a  part  of  the 
transaction  of  the  emancipation ;  and  also,  that  if  the 
intention  to  return  after  manumission  be  abandoned, 
such  intention,  after  abandonment,  will  not  impair  the 
rights  of  such  free  negro. 

It  is  also  held,  in  the  same  well-considered  case,  that 
it  is  not  true  that  the  States  of  the  Union  extend  to  each 
other  no  other  rights  than  those  given  by  the  Constitu- 
tion of  the  United  States ;  but  on  the  contrary,  the 
principles  of  private  international  law  and  the  comity 
of  nations  apply  with  greater  force,  as  between  the  in- 
habitants and  citizens  of  the  several  States,  than  be- 
tween foreign  nations;  and  refers  to  the  case  of  the 
Bank  of  Augusta  v.  Earle,  13  Pet  619. 

It  is  further  held  in  that  case,  that  although  free 
I)ersons  of  African  descent  were  not  citizens  of  the 
States  in  which  they  resided,  within  the  meaning  of  the 
Constitution  of  the  United  States,  yet,  though  they  were 
an  inferior  and  subordinate  class,  having  no  rights  ex- 
cept such  as  those  who  held  the  power  of  government 
might  choose  to  grant  them,  they  were,  nevertheless,  sub- 
jects and  inhabitants  of,  and  derived  their  rights  of 
person  and  property  from  the  States  of  their  residence ; 
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and,  by  the  comity  of  nations,  they  were  entitled  to  the 
enjoyment  of  their  rights  in  every  other  State  in  the 
Union,  unless  the  exercise  thereof  was  positively  pro- 
hibited, or  incompatible  with  the  laws  and  policy  of 
the  State  in  which  they  were  claimed ;  and  further,  that 
free  negroes  of  other  States  are  not  regarded  as  oidlaws^ 
banished  people^  or  alien  enemies  in  this  State,  and  as 
such  entirely  without  the  protection  of  our  laws ;  but 
such  i)ersons,  being,  inhabitants  of  co-States,  are  en- 
titled, upon  reasons  of  comity,  to  enjoy  here  all  the 
rights  secured  to  them  in  the  place  of  their  domicil 
which  are  not  positively  prohibited  by  law,  or  contrary 
to  thfe  public  policy.  And  that  the  ingress  and  resi- 
dence in  this  State  of  free  negroes  from  other  States 
was  prohibited,  but  that  the  reason  of  that  policy  was 
in  reference  only  to  their  presence  and  residence  here, 
and  in  consequence  of  their  improper  influence  with 
the  slaves  in  this  State,  and  the  force  of  their  example 
in  producing  discontent  and  insubordination  in  the 
slaves  ;  and  hence  they  were  only  debarred  from  exer- 
cising here  such  rights  as  required  their  personal  pres- 
ence. And  that  a  free  negro  of  another  State  might, 
therefore,  lawfully  be  a  legatee  of  a  pecuniary  bequest, 
which  is  directed  by  the  will  to  be  raised  by  the  sale 
of  the  testator' s  plantation  and  slaves,  and  paid  to  the 
legatee  out  of  the  State,— just  the  provision  made  in  the 
will  of  Colonel  Mathews.  Indeed,  it  is  probable  that 
this  will  was  made  with  a  full  knowledge  of  this  de- 
cision, the  decision  being  made  in  April,  1858,  and  the 
wiU  in  the  February  following.  The  principles  laid 
down  in  the  case  of  Shaw  v.  Brown,  are  not  in  conflict 
with  any  decision  made  in  the  State,  or  with  any  law 
of  the  State,  but  are  sustained  both  by  the  decisions  in 
the  cases  stated,  and  the  statutes,  with  the  exception 
or  the  cases  of  Heim  t.  Ridault,  and  Mitchell  'o.  Wells, 
the  weight  of  which  as  authority,  is  greatly  weakened 
when  it  is  a  matter  of  public  history  that  they  were 
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made  duriBg  a  time  of  great  public  excitement  between 
the  people  of  the  slaveliolding  and  non-slaveholding 
States ;  in  none  of  which  was  this  excitement  greater 
than  our  own. 

Judges,  no  matter  how  learned  they  may  be,  and 
honest  of  purpose,  are  subject  to  like  influences  with 
other  men,  and  it  would  be  strange  if  under  such  excite- 
ment and  pressure  of  public  opinion,  they  would  not 
sometimes  come  to  conclusions  to  which  they  would 
not  come  under  other  circumstances.  But  this  is  not 
the  only  reason  that  goes  to  weaken  the  weight  of 
these  cases  as  authority.  While,  so  far  as  they  related 
to  the  cases  then  before  the  court,  they  were  the  judg- 
ment of  the  court,  and  to  be  respected  as  such,  yet  the 
conclusions  to  which  the  majority  of  the  court  came 
w^ere  not  those  to  which  all  the  members  of  the  court 
anived.  The  learned  judge  who  had  delivered  the 
opinion  of  the  court  in  the  cases  of  Lydia  v.  Hoffman, 
and  Shaw  v.  Brown,  was  so  convinced  of  the  incorrect- 
ness of  many  of  the  opinions  expressed  that  he  deemed 
it  his  duty  to  deliver  weU-considered  dissenting  opin- 
ions in  each  case,  in  which  the  reasons  given  by  him 
were  then  and  are  stUl  to  my  mind  much  more  con- 
vincing and  satisfactory.  The  decisions  of  the  court 
V  of  the  State  as  to  her  laws  and  public  policy,  to  be  au- 
thority, must  have  been  continuous  and  uniform.  Those 
that  are  conflicting,  and  especially  those  made  under 
public  excitement  and  pressure  of  public  opinion, 
have  been  held  by  the  supreme  court  of  the  United 
States  not  binding  on  that  court ;  nor  are  they  on  this. 
In  the  case  of  Pease  v.  Peck,  18  How.  595,  Mr.  Justice 
Gkier,  in  delivering  the  opinion  of  the  court,  uses  this 
language :  *'  When  the  decisions  of  the  State  court  are 
not  consistent,  we  do  not  feel  bound  to  follow  the  last^ 
if  it  is  contrary  to  our  own  convictions ;  and  much  more 
so  is  that  the  case  when,  after  a  long  course  of  consistent 
decisions,  some  new  ligM  svdcLenly  springs  xvp^  or  an 
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excited  public  opinion  has  elicited  new  doctrines  sub- 
versive of  former^ safe  precedent."  The  same  doctrine 
is  held  in  recent  cases  in  Wallace. 

I  am  satisfied,  from  a  carefol  examination  of  the 
facts  and  the  law  bearing  on  this  point,  that  the  com- 
plainants are  entitled  to  have  the.  trusts  in  their  favor 
in  the  will  of  the  testator  executed,  unless  they  are 
barred  therefrom  by  the  proceedings  had  in  the  probate 
court  of  Warren  county,  affirmed  in  the  high  court  of 
errors  and  appeals.  The  defendants*  counsel  insist 
that  they  are  ;  and  this'  is  the  third  question  presented. 
It  ia  insisted  that  the  will  directed  the  entire  estate  to 
be  converted  into  money,  and  that  such  direction  made 
the  bequest  personal,  and  not  real  estate ;  and  that  such 
being  the  case,  the  executor  was  the  only  necessary 
party  before  the  court ;  and  that  the  decree  of  that 
court  declaring  the  complainants  slaves,  and  incapable 
of  taking  under  the  will,  is  conclusive,  and  bars  them 
from  any  right  under  the  will ;  and  numerous  authori- 
ties are  referred  to  to  sustain  this  position.  It  is  con- 
ceded that  the  general  rule  is,  that  real  estate  directed 
to  be  sold  and  converted  into  money  will  be  treated  as 
money,  and  money  directed  to  be  vested  in  the  pur- 
chase of  real  estate  will  be  treated  as  real  estate.  It  is 
also  true  that  the  executor,  as  against  all  persons 
claiming  the  personal  estate  other  than  as  legatees  or 
distributees,  does  represent  the  personal  estate,  and 
none  others  need  be  made  parties,  as  the  executor  rep- 
resents the  legatees  or  distributees,  and  also  the  interest 
of  creditors,  if  the  claimant  is  other  than  a  creditor ; 
and  the  judgment  for  or  against  him,  in  his  represent- 
ative capacity,  binds  those  whom  he  represents ;  but 
after  the  debts  and  all  other  claims  upon  the  property 
or  fund  are  satisfied,  and  nothing  remains  but  to  appro- 
priate the  residue  to  the  legatees  or  distributees,  the 
executor  ceases  to  be  a  representative,  and  becomes 
simply  a  bailee,  holding  the  property  or  funds  for 
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those  who  are  of  right  entitled  to  it ;  and  the  question 
as  to  whom  it  may  belong  is  one  in  which  the  claimants 
are  alone  interested.  It  is  a  rule  of  law,  too  well  settled 
in  this  State  to  be  controverted,  that  no  one  can  be  de- 
prived of  his  interest  by  judicial  judgment,  without 
being,  by  himself  or  a  proper  representative,  made  a 
party  to  it^  with  an  opportunity  to  defend  his  rights. 
Where  there  is  a  right;  there  must  be  a  remedy.  Thus, 
the  statutes  of  the  State  provide  that,  before  a  guar- 
dian's,  executor's,  or  administrator's  final  accounts 
shall  be  confirmed,  all  the  parties  in  interest  must  have 
been  first  cited  to  appear,  and  have  an  opportunity  to 
show  cause  to  the  contrary,  if  any  they  have,  why  the 
same  shall  not  be  done,  and  for  the  reason  the  questions 
involved  are  alone  between  those  entitled  to  the  estate 
and  the  fiduciary  agent  in  whose  hands  it  has  been 
placed.  And  when  proceedings  are  ^o  be  had  for  the 
division  or  distribution  of  the  estate  or  fund,  all  parties 
in  interest  must  be  before  the  court,  because  they,  wd 
they  only,  are  interested  in  the  decree  that  the  court 
may  pronounce.  I  am  aware  of  no  case  in  which  a 
decree  has  been  held  binding  upon  one  claiming  an  in- 
terest in  an  estate  as  legatee  or  distributee,  who  had  not 
in  some  way  been  made  a  party  to  it,  and  by  which 
decree  he  was  deprived  of  his  interest  and  right  in  the 
thing  claimed. 

There  is  no  dispute  as  to  the  validity  of  this  will,  so 
far  as  to  the  forms  of  the  law  being  complied  with,  and 
the  testamentary  capacity  of  the  testator,  or  the  valid- 
ity of  the  other  devises  and  bequests  therein.  The  con- 
test was  one  in  which  those  claiming  to  be  heirs  at  law 
and  next  of  kin  of  the  testator  were  parties  on  the  one 
side,  and  these  complainants  and  the  bank  on  the  other. 
These  complainants  were  in  no  way  made  parties  to  it, 
and  cannot  in  any  way  be  bound  by  it  If  they  could 
have  been  bound  by  it,  it  would  have  had  the  effect  of 
reducing  them  again  to  a  state  of  slavery  for  life,  with- 
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out  giving  them  a  day  in  court — ^a  proposition  that  would 
not,  upon  calm  reflection,  even  in  that  day  of  excitement, 
have  been  maintained  by  any  jurist.  Indeed,  the  very 
Code,  the  provisions  of  which  have  been  so  earnestly 
invoked  to  sustain  the  defense,  makes  provision  that 
any  one  held  in  slavery  who  claims  to  be  free,  may  as- 
sert that  right  in  the  courts  of  this  State ;  and  makes 
provision  for  the  protection  of  the  slave  against  his 
master  during  the  litigation.  The  rules  of  law  and  rea- 
sons against  this  point  of  defense  are  so  palpable,  refer- 
ence to  authority  or  further  comment  is  unnecessary ; 
and  it  must  be  held  that  the  trusts  under  this  will  in 
favor  of  the  claimants,  as  far  as  it  can  be  done,  must  be 
enforced  and  executed.  The  will  was  admitted  to  pro- 
bate on  April  25,  1859,  and  was  and  has  been  notice  to 
all  the  world  of  the  trusts  and  provisions  therein  made : 
consequently  these  heirs  and  next  of  kin  of  Colonel 
Mathews,  and  those  who  held  under  them,  must  be 
held  chargeable  with  notice  of  the  rights  of  claimants 
under  the  will.  It  cannot  be  held  that  their  assignees 
are  protected  by  the  decree  in  the  probata  court,  for 
they  must  be  held  to  know  the  whole  proceeding,  and 
that  it  was  without  notice  to  complainants,  and  that 
they  were  not  bound  by  it,  for  the  reasons  already 
stated.  It  is,  however,  contended  by  defendants'  coun- 
sel, that  this  court  can  render  no  decree  in  this  cause 
in  favor  of  the  complainants  without  having  all  the 
heirs  at  law  of  Colonel  Mathews  before  it,  who  would 
have  been  entitled  to  the  estate  after  payment  of  the 
debts  and  other  legacies,  had  he  died  intestate,  and 
that  most  of  them  being  non-residents  of  the  State,  have 
not  been,  and  cannot  be  made  parties,  and  that  their 
interests  are  so  blended  that  no  decree  can  be  rendered 
against  those  who  are  parties  that  will  do  justice  to 
them.  There  is  no  controversy  between  the  persons 
provided  for  in  the  will.  The  will  being  established  and 
the  complainants  being  entitled,  to  the  trust  in  their  be- 
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half,  there  are  no  parties  in  interest  except  those  who 
have  had  the  estate  in  possession.  I  am  aware  of  no 
law  or  rule  which  requires  the  heirs  at  law  and  next 
of  kin  of  a  testator  to  be  made  parties  to  a  proceeding 
to  enforce  the  trusts  created  by  the  will,  and  for  the 
very  plain  reason  that  they  have  no  interest  in  it.  In- 
deed, Rule  L.,  adopted  by  the  supreme  court,  expressly 
provides  that  they  shall  not  be  made  parties  ;  but  in  a 
bill  to  establish  the  will,  And  not  for  the  enforcement  of 
the  trusts  in  it,  then  they  may  be  parties ;  and  such  will 
be  found  to  be  the  rule  in  all  equitable  proceedings. 
It  is  very  different  from  a  proceeding  against  those  en- 
titled to  the  trusts  under  the  will ;  as  we  have  seen, 
beneficiaries  under  the  will  are  the  parties  directly  in- 
terested. 

The  result  is,  that  as  these  complainants  were 
in  no  way  before  the  court  when  Springer  the 
executor's  final  account  was  confirmed,  they  were  not 
bound  by  it,  and  he  must  account  for  the  estate  that 
went  into  his  hands,  and  the  administrator  with  the 
will  annexed  must  account  for  the  estate  that  went  into 
his  hands.  The  property,  real  and  personal,  that  re- 
mains, must  be  sold,  and  the  proceeds  loaned  at  inter- 
est, or  vested  in  safe  securities  until,  as  provided  by 
the  will,  the  complainants  shall  become  twenty-one 
years  of  age ;  or,  if  Caroline  shall  marry,  her  portion 
then  to  be  paid  to  her.  There  having  been  a  misde- 
scription of  the  bank  intended  as  the  custodian,  and, 
upon  the  contingency  mentioned,  the  beneficiary  under 
the  will,  this  part  of  the  provision  of  the  will  must  fail. 
If,  however,  any  of  the  specific  legacies  under  the  will 
have  not  been  satisfied,  and  are  chargeable  upon  the 
fund  to  be  raised  as  aforesaid,  they  must  be  first  paid  ; 
whether  such  is  the  case  or  not,  will  be  a  subject  of  fu- 
ture inquiry. 

Decree  accordingly. 
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UNITED  STATES  v.  ONE  HUNDRED  BARRELS 

OF  SPIRITS. 

Circuit  Court  J  Eighth  Circuit;  Edstern  District  qf 

Missouri^  October  T.^  1870. 

Intebkal  Revekue. — ^Tax  ou^  Distillebies. 

The  courts  will  not  construe  a  law  imposing  a  forfeiture,  as  extending 
to  property  which,  before  seizure,  has  been  sold  to  a  person  innocent 
of  the  offense  by  which  the  forfeiture  is  incurred,  and  who  has  pur- 
chased in  good  faith,  unless  the  intention  of  Congress  that  the  for- 
feiture should  be  absolute  and  instantaneous  on  the  commission  of 
the  offense,  be  manifest  and  unmistakable.* 

Bevenue  laws  inflicting  penalties  for  their  violation,  are  not  to  be  con- 
strued strictly,  nor  with  excess  of  liberality ;  but  in  such  a  manner, 
looking  at  their  policy,  purpose,  spirit,  and  language,  as  will  best  ef- 
fectuate the  legislatiye  intention. 

Under  the  Internal  Reyenue  Act  of  July  18,.  1866,  14  StaU  at  L,  98,  a 
removal  by  a  distiller,  of  spirits  distilled  by  him,  from  the  place  of 
distillation  to  a  bonded  warehouse,  is  a  legal  act ;  and  it  cannot 
be  predicated  of  such  a  removal,  where  this  is  the  only  overt  act 
charged,  that  it  was  done  to  defraud  the  United  States  of  the  tax 
thereon^  so  as  to  luring  the  case  within  those  contemplated  by  section 
14  of  the  act 

Under  the  Internal  Revenue  Act  of  July  18,  1866,  as  amended  March 
2, 1867,  14  Stat,  at  L.  488,  distiljed  spirits  purchased  in  good  faith 
by  the  claimant,  while  they  were  in  a  bonded  warehouse  of  the 
United  States,  to  whose  collector  he  paid  the  taxes  due  thereon, 
cannot  afterwards  be  seized  in  his  hands  and  condemned  as  forfeited 
by  reason  of  the  previous  failure  of  the  distiller,  in  the  course  of  the 
manufacture  thereof,  to  keep  the  books  and  to  make  the  tri-monthly 
reports  requii^ed  of  him  by  law. 

Repeals  by  implication  are  not  favored,  particularly  in  revenue  laws, 
and  will  only  be  held  to  exist  when  the  repugnance  is  positive,  and 
then  only  to  the  extent  of  such  repugnance. 


*  Compare  the  case  of  United  States  9.  Fiftynnx  barrels  of  Whiskey, 
1  Ante^  98.  i 

11—20 


306  Eighth  Circuit;  Missouri. 

United  States  «.  One  hundred  barrels  of  Spirits. 

Section  5  of  the*  act  of  March  81, 1868,  15  Stat,  at  L,  58,  is  not  a  re- 
peal of  that  part  of  section  25  of  the  act  of  March  2, 1867,  14  Id, 
488,  which  denounces  penalties  against  distillers,  for  failing  to 
make  the  entries  and  reports  required  of  them  by  law. 

The  legislation  of  Congress  respecting  forfeitures  against  distiUers, — 
reviewed :  and  the  conclusion  reached  that  it  shows  a  uniform  pol- 
icy, from  the  beginning,  not  to  extend  forfeitures  to  property  in  the 
hands  of  innocent  third  persons. 

Hearing  upon  a  writ  of  error. 

This  cause  was  a  proceeding  in  rem  commenced  in  the 
United  States  district  court  for  the  Eastern  district  of 
Missouri^  against  one  hundred  barrels  of  distilled 
spirits,  to  enforce  a  forfeiture  for  violations  of  internal 
revenue  laws. 

It  was  alleged  in  the  information,  and  admitted  by 
the  claimant  in  his  answer,  that  seizure  was  made  on 
land,  in  St.  Louis,  by  the  collector,  September  1, 
1868. 

The  fourth  count  of  the  information  was  in  these 
words: 

'^Fourth.  That  the  said  one  hundred  barrels  of 
spirits  were  manufactured  at  some  place  within  the 
United  States  to  the  said  district-attorney  unknown, 
and  between  the  first  day  of  September,  A.  D.  1866, 
and  the  date  of  said  seizure,  by  some  person  or  persons 
to  the  said  attorney  unknown,  and  were  there  and  then 
goods  and  commodities  on  which  tax  was  there  and 
then  imposed  by  provisions  of  law,  and  the  same  were 
removed  from  the  place  where  distilled,  with  intent  to 
defraud  the  United  States  of  such  tax,  the  same  being 
then  and  there  unpaid,  contrary  to  the  form  of  the  stat- 
utes in  such  case  made  and  provided." 

The  fifth  count  in  the  information  was  as  follows : 

^' Fifth.  That  said  spirits  were  manufactured  at 
some  place  within  the  United  States  to  said  attorney 
unknown,  between  September  1, 1866,  and  the  date  of 


Eighth  Circuit  ;  Missouri.  307 

United  States  v.  One  hundred  barrels  of  Spirits. 

the  seizure,  September  1,  1868,  by  the  use  of  certain 
boilers,  stills,  and  other  vessels,  of  which  said  un- 
known person  or  persons  there  and  then  had  the  su- 
perintendence, and  that  during  the  time  said  unknown 
person  or  persons  carried  on  the  business  aforesaid,  and 
both  before  said  spirits  were  distilled,  and  while  they 
were  in  his  or  their  possession,  said  unknown  person  or 
persons  neglected  and  refused  from  day  to  day  to  make 
or  cause  to  be  made  a  true  and  exact  entry  in  a  book 
kept  in  such  form  as  the  commissioner  of  internal  rev- 
enue has  prescribed,  of  the  number  of  pounds  and  gal- 
lons of  materials  used  for  the  purpose  of  producing 
spirits  distilled,  the  number  of  gallons  of  spirits  placed 
in  warehouse,  and  the  proof  thereof,  the  number^  of 
gallons  sold,  with  the  proof  thereof,  and  the  name,  &c., 
of  the  person  to  whom  sold,  contrary,"  &c, 

The  sixth  count  was  the  same  as  the  ^fth,  just 
quoted,  as  to  the  manufacture  of  the  spirits,  and 
charged  that  the  person  having  superintendence  of  the 
distillery : 

.  .  .'^  Both  before  said  spirits  were  distilled  and  after- 
ward, and  while  the  same  were  in  his  possession,  did 
neglect  and  refuse  on  the  1st,  11th,  and  21st  days  of 
each  and  every  month,  or  within  five  days  thereafter, 
to  render  the  assessor,  or  assistant  assessor,  an  account 
in  duplicate,  taken  from  his  books  in  the  particulars 
hereinbefore  (in  the  fifth  count  of  the  information)  men- 
tioned of  all  the  facts  occurring  after  the  last  day  of 
account  preceding,  contrary,  &c.,  whereby  and  by 
force  of  said  statutes  the  said  property  became  and  is 
forfeited  to  the  uses  in  said  statutes  specified." 

One  Henderson,  of  New  Orleans,  appeared  as  claim- 
ant, and  filed  an  answer  denying  the  material  aver- 
ments of  the  information  as  to  grounds  of  forfeiture, 
and  alleging  "that  said  one  hundred  barrels  of  spirits 
were  purchased  by  him  while  the  same  were  in  a 
bonded  warehouse,  and  that  he,  the  claimant,  paid  the 
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tax  imposed  thereon  by  law  before  he  moved  the  same 
from  said  bonded  warehouse,''  &c. 

The  parties  waived  a  jury,  and  submitted  the  cause 
to  the  court  upon  the  following  agreed  statement  of 
facts : 

^'  It  is  stipulated  and  agreed  as  follows : 

^^  First  That  John  Henderson,  claimant^  pur- 
chased said  spirits  while  in  a  bonded  warehouse  in 
New  Orleans,  after  the  same  had  been  placed  therein 
by  the  owner  of  the  distillery  at  which  they  were 
made ;  that  the  claimant  paid  to  the  United  States  col* 
lector  the  taxes  due  on  the  said  spirits,  and  moved  the 
same  from  the  said  warehouse  according  to  law,  with- 
out  knowledge  on  the  part  of  Henderson,  at  any  time 
before  seizure,  of  any  fraud  on  the  part  of  the  distiller, 
either  actual  or  alleged  ;  that  he  was  an  innocent  and 
bona  fide  purchaser,  and  himself  paid  the  tax  on  the 
spirits. 

^^  Second.  That  Henderson  shipped  them  to  St. 
Louis,  and  had  constructive  possession  thereof  when 
they  were  seized. 

"  Third.  That  said  spirits  were  manufactured  and 
distilled  in  Louisiana  in  May  and  June,  1868,  in  a  dis- 
tillery run  in-  the  name  of  N.  Johnson,  by  the  use  of 
boilers,  stills,  &c.,  of  which  Johnson  was  superintend- 
ent and  owner ;  and  that  each  and  all  the  fiicts  averred 
in  the  fifth  and  sixth  counts  of  the  information  (above 
copied),  averred  as  to  a  certain  unknown  person,  are 
true  as  to  said  Johnson  and  the  said  spirits. 

'*  Fourth.  That  the  fourth  count  in  the  information 
(above  copied)  is  true;  but  that  the  said  Henderson, 
claimant,  subsequently  to  the  removal  from  the  distil- 
lery, and  before  the  removal  from  the  bonded  ware- 
house, and  before  the  seizure,  paid  the  tax  on  said 
spirits,  and  was  a  bona  fide  and  innocent  purchaser 
thereof. 

^^  Fifth.    That  said  Henderson  was  not  a  purchaser 
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from  the  United  States,  and  the  United  States  at  no 
time  sold  said  spirits. '* 

The  attorney  for  the  United  States  founded  his 
claim  for  a  forfeitare  upon  the  facts  alleged  in  the 
fourth  count  of  the  information  above  copied,  nnder 
section  14  of  the  act  of  Jnly  10,  1866,  14  Stat,  at  L., 
151,  which  is  as  follows :  "That  in  case  of  goods  or 
commodities  for  or  in  respect  whereof  any  tax  is  or 
shall  be  imj>osed,  or  any  materials,  ntensUs,  or  vessels 
proper  or  intended  to  be  made  use  of  for  or  in  the  ma- 
king of  such  goods  and  commodities  shall  he  remo^ed^ 
or  shall  be  deposited  or  concealed  in  any  place,  with 
the  intention  to  defraud  the  United  States  of  such 
tax  or  any  part  thereof,  all  such  goods  and  com- 
modities.  and  all  such  materials,  utensils,  and  vessels 
respectively,  shall  be  forfeited, '^  together  with  casks, 
vessels,  cases,  &c.,  containing  such  goods ;  and  every 
person  guilty  of  or  concerned  in  such  removal,  deposit, 
or  concealment,  with  intent  to  defraud  the  United  States 
of  such  tax,  shall  be  liable  to  a  fine  or  penalty  not  ex- 
ceeding five  hundred  dollars. 

Section  45  of  the  same  act,  14  Stat,  at  L.  163,  relates 
specifically  to  the  removal  of  spirits  from  places  where 
distilled,  and  is  in  substance  as  follows :.  "That  any 
person  who  shall  remove  any  distilled  spirits  from  the 
place  where  the  same  are  distilled,*  otherwise  than  into 
a  bonded  warehouse,  as  provided  by  law,  shall  be  lia- 
ble to  a  fine  of  double  the  amount  of  tax  thereon,  or  to 
imprisonment  for  not  less  than  three  months.  All  dis- 
tilled spirits  so  removed,  and  all  distilled  spirits  found 
elsewhere  than  in  a  bonded  warehouse,  not  having  been 
removed  from  such  warehouse  according  to  law,  and 
the  tax  imposed  by  law  on  the  same  not  having  been 
paid,  shall  be  forfeited  to  the  United  States,  or  may, 
immediately  upon  discovery,  be  seized,  and  after  the 
assessment  of  the  tax  thereon,  may  be  sold  by  the  col- 
lator for  the  tax  and  expenses  of  seizure  and  sale." 


310  Eighth  Cibcuit  ;  Missouri. 

United  States  v.  One  hnndred  barrels  of  Spirits. 

After  providing  for  mode  of  procedure  and  burden  of 
proofs,  the  section  continues  thus:  "And  any  person 
who  shall  aid  or  abet  in  the  removal  of  distilled  spirits 
from  any  distillery  otherwise  than  to  a  bonded  ware- 
house as  provided  by  law,  or  shall  aid  in  the  conceal- 
ment of  spirits  so  removed,  shall  be  liable,  on  convic- 
tion thereof,  to  a  fine  of  not  less  than  two  hundred 
nor  more  than  one  thousand  dollars,  or  to  imprison- 
ment for  noteless  than  three  nor  more  than  twelve 
months.' '  The  only  other  sentence  in  the  section  pro- 
vides for  the  punishment  of  illegal  removal  of  spirits 
from  any  bonded  warehouse. 

The  fifth  count  of  the  information,  above  recited, 
which  alleged  the  failure  of  the  distiller  of  the  res  to 
keep  the  book  and  make  the  entries  prescribed  by  the 
commissioners,  and  the  sixth  count,  which  averred  the 
failure  of  the  distiller  to  make  certain  returns,  were 
founded  by  the  district-attorney  upon  section  31  of  the 
act  of  July  13,  1866,  14  Stat  at  L.  157,  and  section  25 
of  the  act  of  March  2,  1867,  Id.  483,  which  are  claimed 
by  the  district-attorney  to  be  in  substance  the  same  as 
sections  57  and  68  of  the  act  of  June  30, 1864, 13  Id.  243, 
248.  Section  31  in  the  act  of  1866,  is  of  the  same  gen- 
eral character  as  section  57  in  the  act  of  1864 ;  section 
68  in  the  act  of  1864  was  the  one  which  denounced  the 
penalty  for  the  acts  or  omissions  made  illegal  by  sec- 
tion 57,  but  no  section  corresponding  to  section  68  was 
contained  in  the  act  of  July  13,  1866.  This  omission 
was  supplied  by  the  act  of  March  2,  1867,  sectioh  26, 
which  is  of  the  same  general  character  with  said  section 
68  of  the  act  of  1864 ;  but  it  contains  some  additions, 
particularly  in  relation  "  to  materials  fit  for  use  in  dis- 
tillation found  on  the  premises,*'  which  are  regarded 
by  the  claimant  as  being  very  material,  as  showing  the 
intention  of  Congress  not  to  forfeit  spirits  unless  found 
upon  the  premises  of  the  distiQer. 

To  sustain  the  fifth  and  sixth  counts  in  the  inform^- 
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tion,  the  district-attorney  relied  upon  section  31  of  the 
act  of  July  13, 1866,  and  section  25  of  the  act  of  March 
2,  1867.  Section  31  requires  the  distiller  to  keep  a  cer- 
tain book,  and  to  make  true  and  exact  entries  of  cer- 
tain facts  therein,  and  also  to  make  tri-monthly  ac- 
counts, taken  from  the  books,  &c.  It  waa  admitted  that 
the  distiller  of  the  liquor  seized  did  not  comply  with 
the  above-mentioned  requirements  of  the  law. 

Section  25  of  the  act  of  March  2, 1867,  before  men- 
tioned, was  also  cited  as  material  in  the  controyersy, 
and  is  in  these  words : 

"That  the  owner,  agent,  or  superintendent  of  any' 
still,  ....  who  shall  neglect  or  refuse  to  make  true 
and  exact  entry  and  report  of  the  same,  or  do  or  cause 
to  be  done  any  of  the  things  by  law  required  to  be 
done  concerning  distilled  spirits,  shall,  in  addition  to 
other  fines  and  penalties  now  by  law  provided,  forfeit, 
for  every  such  neglect  or  refusal,  all  the  spirits  made 
by  or  for  him,  and  all  the  vessels  used  in  making  the 
same,  and  the  stills,  boilers,  and  other  vessels  used  in 
distillation,  and  all  materials  fit  for  use  in  distillation, 
found  on  the  premises,  together  with  the  sum  of  five 
hundred  doUars  for  each  offense,  with  costs,  and  shall 
be  deemed  guilty  of  a  misdemeanor,  and  be  subject  to 
imprisonment  for  a  term  not  exceeding  one  year,''  &c. 
14  Stat  at  L.  483. 

It  was  admitted  that  the  spirits  which  are  now  in 
controversy  were  manufactured  in  May  and  June, 
1868,  at  which  time  the  act  of  March  31,  1868,  15  Stat, 
ai  L.  58,  had  gone  into  effect,  and  was  in  force ;  and  it 
was  contended  by  the  claimant  that  section  5  of  this  act 
repeals,  by  implication,  the  penalties  denounced  by 
previous  acts,  or  that,  being  the  later  expression  of 
the  legislative  will,  it  is  the  one  which  fixes  the  rights 
of  the  parties.    This  section  is  as  follows : 

"That  every  person  engaged  in  carrying  on  the 
business  of  a  distiller,  who  shall  defraud  or  attempt  to 
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defraud  the  United  States  of  the  tax  on  spirits  distilled 
by  him,  or  any  part  thereof,  shall  forfeit  the  distillery 
and  distilling  apparatus  used  by  him,  and  all  distilled 
spirits,  and  all  raw  materials  for  the  production  of  dis- 
tilled spirits,  found  in  the  distillery  and  on  the  distil- 
lery premises,  and  shall,  on  conviction,  be  fined  not 
less  than  five  hundred  dollars  nor  vaore  than  five  thou- 
sand dollars,  and  be  imprisoned  not  less  than  six 
months  nor  more  than  three  years."    15  Stat,  at  L.  60. 

The  judge  of  the  district  court  was  of  opinion  that 
section  25  of  the  act  of  March  2,  1867,  taken  in  con- 
nection With  the  act  of  1866,  did  not  work  a  forfeiture 
eo  instanti  ;  that  the  language  of  those  sections  being 
in  futuro^  they  did  not  apply  to  property  which,  prior 
to  the  seizure,  had  passed  into  the  hands  of  a  bona  fide 
purchaser. 

The  court  accordingly  gave  judgment  that  the  prop- 
erty in  question  was  not  forfeited. 

To  reverse  this  judgment,  the  United  States  sued 
out  the  present  writ  of  error. 

The  cause  was  heard  in  error  by  Dillon,  circuit 
judge,  and  Kbekel,  district  judge.' 

Chester  H.  Krum^  district-attorney,  for  the  United 
States,  plaintiff  in  error. 

Edmund  T.  Allen^  for  the  defendant  in  error. 

Dillon,  J.,  delivered  the  opinion  of  the  court. — 
The  property  in  controversy  between  the  United 
States  and  the  claimant  consists  of  one  hundred  bar- 
rels of  distilled  spirits.  The  seizure  was  made  Septem- 
ber 1,  1868,  in  the  city  of  St.  Louis.  It  is  admitted  by 
the  written  stipulation  of  the  parties,  that  these  spirits 
were  manufactured  by  one  Nimrod  Johnson,  in  the 
State  of  Louisiana,  in  the  months  of  May  and  June, 
A.  D.  1868 ;  and  that  the  claimant,  Henderson,  pur- 
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chased  them  while  they  were  in  a  bonded  warehouse  in 
New  Orleans,  after  the  same  had  been  placed  there  by 
the  owner  of  the  distillery ;  that  the  claimant  paid  the 
United  States  collector  the  taxes  due  thereon,  and 
moved  the  same  from  the  warehouse  according  to  law, 
without  knowledge  on  his  part,  at  any  time  before  seiz- 
ure, of  any  fraud  on  the  part  of  the  distiller,  either 
actual  or  alleged.  And  it  is  distinctly  admitted  by  the 
government  that  the  claimant  is  a  bona  fide  purchaser 
of  the  property.  Judgment  of  forfeiture  is  sought,  not 
for  any  violation  of  the  law  by  the  claimant,  but  for  the 
violation  of  it  by  the  distiller  without  the  knowledge  of 
the  claimant,  and  at  a  period  prior  to  the  time  when  the 
res  was  placed  in  the  government  warehouse,  and  when 
the  government  collector  received  from  the  claimant  the 
amount  of  taxes  due  on  the  property. 

If  th^  government  is  right,  the  claimant  loses  not 
Only  the  spirits,  but  the  large  amount  of  taxes  which  he 
paid  thereon — ^loses  these  entirely,  or  as  to  one  is  thrown 
on  an  uncertain  resort  upon  his  vendor,  and  as  to  the 
other,  upon  the  sense  of  justice  of  the  government. 
Where  it  is  claimed  that  a  law 'Works  such  results, 
against  which  it  is  almost  impossible  for  a  purchaser  to 
guard,  the  intention  that  it  should  do  so  ought  to  be 
unmistakable. 

Before  proceeding  to  examine  the  several  grounds 
of  forfeiture  relied  on  by  the  United  States,  it  may  be 
advisable  to  notice  two  general  propositions  of  Uw  ad- 
verted to  by  counsel,  and  which  bear  upon  the  question 
to  be  determined. 

The  first  is,  that  after  the  repeated  decisions  of  the 
supreme  court  of  the  United  States,  it  is  to  be  taken  as 
settled  doctrine,  that  when  a  statute  in  terms  denounces 
a  forfeiture  of  property  as  penalty  for  violation  of  law, 
without  alternative  of  value,  or  other  qualifications  or 
provisions,  or  language  showing  a  different  intent,  the 
forfeiture  takes  place  absolutely  and  instantaneously 
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on  the  commission  of  the  offense  ;  title  vests  in  the  gOT- 
ernment  from  that  moment,  and  it  is  not  within  the 
power  of  the  offender  or  former  owner  to  defeat  the  for- 
feiture by  a  subsequent  transfer  even  to  a  hcma  fide 
purchaser.  United  States  n.  Nineteen  hundred  and 
sixty  bags  of  Coffee,  8  OraTiclt^  398 ;  United  States  tj. 
Orundy,  3  Id.  338 ;  Wood  v.  United  States,  16  Pet 
342 ;  Caldwell  t).  United  States,  8  How.  366 ;  Clifton  ^. 
United  States,  4  Id.  242,  248. 

Another  undisputed  principle  of  law  is,  that  penal- 
ties annexed  to  violations  of  general  revenue  iaws  do 
not  make  such  laws  penal  in  the  sense  which  requires 
them  to  be  construed  strictly.  Nor,  on  the  other  hand, 
are  they  to  be  construed  with  an  excess  of  liberality. 
But  it  is  the  duty  of  the  court  to  study  the  whole  stat- 
ute, its  policy,  its  spirit,  its  purpose,  its  language,  and, 
giving  to  the  words  used  their  obvious  and  natural  im- 
port, to  read  the  act  with  these  aids  in  such  way  as 
will  best  effectuate  the  intention  of  the  legislature. 
Legislative  intention  is  the  guide  to  true  judicial  inter- 
pretation. Taylor  t>.  United  States,  3  Bow.  197,  210 ; 
Cliquot's  Champagne,  3  Wall.  114. 

The  way  is  now  cleared  for  a  consideration  of  the 
several  grounds  of  forfeiture  insisted  upon  by  the 
government.  We  shall  notice  first  that  which  is  set 
out  in  the  fourth  count  of  the  information,  the  words 
of  which  are  given  above.  The  substance  of  this 
is,  that  these  spirits,  being  subject  to  a  tax  imposed  by 
the  internal  revenue  law,  were  removed  from  the  place 
where  distilled  with  intent  to  defraud  the  United  States 
of  such  tax.  By  whom  removed,  or  to  what  place  re- 
moved, is  not  alleged  in  tlie  information.  But  on  the 
agreed  statement  of  fia^cts  it  is  admitted  that  the 
spirits  were  * '  placed  in  a  bonded  warehouse  in  New 
Orleans,  by  the  owners  of  the  distillery  at  which 
they  were  made;  that  the  claimant  paid  the  taxes 
thereon,''  &o.    It  is  also  admitted  **  that  the  fourth 
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count  in  the  information  is  true ;  but  that  Henderson, 
claimant,  subsequently  to  the  removal  from  the  distil- 
lery,  and  before  removal  from  the  bonded  warehouse, 
paid  the  tax  on  the  spirits,  and  was  a  bona  fide  pur- 
chaser.'^ 

Thus,  the  facts  admitted  by  the  parties  are,  that  the 
spirits  were  moved  by  the  ^stiller  to  and  placed  by 
him  within  the  bonded  warehouse  of  the  government, 
and  it  is  charged  in  the  fourth  count  of  the  information, 
that  the  removal  therein  alleged  was  made  with  intent 
to  defraud  the  United  States  of  the  tax  imposed  by  law 
upon  such  spirits.  And,  as  noticed  above,  the  written 
stipulation  admits  that  the  fourth  count  in  the  informa- 
tion is  true, 

The  attorney  for  the  United  States  maintains  the 
sufficiency  of  this  ground  of  forfeiture  under  the  facts 
thus  alleged  and  admitted,  and  relies  upon  section  14 
of  the  act  of  July  13,  1866,  which,  together  with  the 
substance  of  section  45  of  the  same  act,  is  set  out  in  the 
statement  of  the  case  preceding  this  opinion.  14  StaL 
at  L.  151. 

Section  14  is  general  and  broad  enough  in  its  terms 
to  embrace  the  removal  of  spirits,  on  which  there  is  a 
tax,  when  this  is  done  with  intent  to  defraud  the  United 
States  of  the  tax,  but  section  45  is  the  one  specifically 
relating  to  the  removal  of  spirits  from  the  place  where 
they  are  distilled.  By  this  section,  the  removal  of 
"  distilled  spirits,  from  the  place  where  the  same  are 
distilled,  'Otherwise  than  into  a  bonded  warehouse,  as 
provided  by  law,"  is  prohibited,  and  is  made  punisha- 
ble  by  penalties  differing  from  those  provided  in  section 
14.  It  is,  then,  not  an  illegal  act  to  remove  spirits  from 
the  distillery  to  the  bonded  warehouse.  It  is  to  secure 
the  government  the  tax,  that  they  are  thus  allowed  to 
be  removed.  How  it  can  reasonably  be  predicated  of  a 
removal  of  spirits  by  the  distiller  into  a  bonded  ware- 
house of  the  government^  which  is  under  the  custody 
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of  its  own  officer,  that  it  was  done  with  intent  to  de- 
fraud the  United  States  of  the  tax  thereon,  is  not  read- 
ily perceived,  and  is  not  explained  in  the  pleadings,  in 
the  admission  of  facts,  nor  in  the  argument  of  coonseL 

Without  putting  a  strained  or  nice  construction 
upon  the  language  of  the  fourth  count,  and  of  the 
written  admission  respecting  it,  it  is  our  opinion  that 
the  case,  as  made,  does  not  fall  within  those  contem- 
plated by  the  above-mentioned  section  14  of  the  act  of 
July  13,  1866.  The  removal  is  the  overt,  illegal  act  al- 
leged, and  this  was  rightful;  all  that  is  left  of  the 
count  under  consideration  is  the  intent  with  which  the 
removal  was  made.  We  have  said  above,  that"  it  is  diffi- 
cult to  see  how  it  could  have  been  made  to  defraud  the 
United  States  of  the  tax  ;  and  a  mere  intent  to  defraud, 
formed  or  existing  in  the  mind  of  the  distiller,  which 
intention  has  never  been  executed,  or  attempted  to  be, 
is  not  made  a  ground  of  forfeiture.  The  only  execu- 
tion, or  attempt  to  execute  the  unlawful  intent  alleged^ 
viz:  to  defraud  the  United  States  of  the  tax  on  the 
spirits,  is  the  removal  of  the  spirits  by  the  distiller  to 
the  warehouse  of  the  United  States,  which  removal  was 
legal,  and  not  an  illegal  act. 

For  these  reasons,  our  opinion  is  that  the  spirits  in 
controversy  were  not  forfeited  by  reason  of  the  facts  set 
forth  in  the  fourth  count  of  the  information,  and.in  the 
written  admissions  of  the  parties. 

The  other  grounds  of  forfeiture  relied  on  by  the 
government  are  those  set  forth  in  the  fifth  and  sixth 
counts  of  the  information,  which  allege  the  failure  of 
the  distiller  of  the  spirits  in  question  to  make  the  en- 
tries required  by  law  in  the  book  prescribed  by  the 
commissioner,  and  to  make  tri-monthly  reports  from 
the  said  book.  It  is  admitted  that  the  allegations  of 
the  information  in  this  respect  are  true. 

By  examining  critically  the  language  of  the  in- 
formation and  of  the  written  stipulation,  it  will  be  seen 
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to  admit  of  doubt  whether  the  distiller,  Johnson,  was 
guilty  of  the  aforementioned  neglects  at  and  during  the 
period  when  the  spirits  in  controversy  were  distilled,  or 
whether  his  neglect  was  before  or  after  the  distillation 
of  these  spirits ;  but  it  is  clear  that  the  neglect  of  the 
distiller  in  this  respect  existed  at  a  time  when  these 
spirits  were  in  his  possession. 

Suppose,  as  the  government  contends,  that  section 
25  of  the  act  of  March  2,  1867,  applies  to  the  case,  and 
that  the  distiller  was  not  in  default  as  to  entries  and  re- 
ports at  the  time  the  spirits  in  question  were  made,  but 
that  he  made  default  in  these  respects  while  these 
spirits  remained  in  his  possession,  are  they  forfeited  by 
this  section,  which  includes  "all  spirits  made  by  or  for 
him,"  or  is  this  language  limited  to  such  spirits  as  are 
made  by  or  for  him  while  the  neglect  or  refusal  to  make 
the  required  entries  or  reports  continues  ? 

As  the  counsel  for  the  claimant  has  not  rested  his 
case  upon  any  such  ground,  we  waive  its  consideration, 
and  proceed  to  examine  the  questions  made  by  the 
respective  counsel,  so  far  as  it  is  deemed  necessary  to 
do  so. 

The. attorney  for  the  government  bases  the  claim  to 
condemn  the  property  as  forfeited,  by  reason  of  the 
facts  alleged  in  the  fifth  and  sixth  counts  of  the  infor- 
mation, upon  section  81  of  the  act  of  July  13,  1866,  14 
Stat  at  L.  157,  which  imposes  upon  the  distiller  the 
duty  of  making  the  entries  and  tri-monthly  report,  and 
upon  section  25  of  the  act  of  March  2,  1867,  Id.  483, 
which  denounces  the  penalty  of  forfeiture  for  the  neg- 
lect or  refusal  of  the  distiller  to  perform  this  duty. 
But  to  what  the  forfeiture  extends,  or  when  it  is  worked, 
are  disputed  questions  in  the  case.  The  attorney  for 
the  claimant  contends  that  the  above-mentioned  section 
25,  as  to  penalties,  is  repealed  or  superseded  by  section 
6  of  the  act  of  March  31,  1868,  15  Stat,  at  L.  58,  which 
was  in  force  when  these  spirits  were  made,  and  by 
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which  the  forfeiture  is  limited  to  spirits  found  on  the 
premises,  or,  at  most,  to  those  owned  by  the  firaudulent 
distiller,  if  found  elsewhere. 

If  the  act  of  March  31,  1868,  could  be  considered  as 
entirely  repealing  the  previous  act,  the  conclusion  of 
the  claimant' s  counsel  would  be  correct,  viz  :  that  un- 
der the  act  of  1868,  spirits  which  before  seizure  had 
passed  through  a  bonded  warehouse,  from  the  hands 
of  the  distiller  into  those  of  the  bona  jide  purchaser, 
would  not  be  forfeited  for  the  previous  frauds  or  acts 
of  the  manufacturer.  But  the  law  does  not  favor  re- 
peals by  implication,  particularly  in  revenue  statutes, 
the  provisions  of  which,  to  prevent  fraud,  are  compli- 
cated, and  enacted  frequently  at  different  times  to  meet 
special  exigencies  or  defects  in  previous  enactments. 
To  operate  a  repeal  by  implication,  the  repugnance 
must  be  clear  and  positive,  so  as  to  leave  no  doubt  as 
to  the  intent  of  Congress.  United  States  v.  Sixty-seven 
packages  of  Books,  17  How.  85,  93. 

By  recurring  to  section  5  of  the  act  of  1868,  it  will 
be  seen  that  it  is  limited  to  punishing  distillers  for  de- 
frauding, or  attempting  to  defraud  the  United  States  of 
the  tax  on  spirits  distilled  by  them ;  and  to  convict  the 
distiller,  or  to  condemn  prox)erty  as  forfeited  under  this 
statute,  an  intent  to  defraud  must  exist  in  the  mind  of 
the  distiller,  and  be  established  by  evidence.  Whereas, 
under  the  act  of  1866,  section  31,  and  of  1867,  section 
25,  an  intent  to  defraud  existing  in  the  mind  of  the  dis- 
tiller is  not  made  essential ;  if  he  neglect  to  make  the 
entries  or  report  required,  the  forfeiture  in  law  at- 
taches, although  he  may  be  able  to.  show,  as  matter 
of  fact,  that  his  neglect  was  innocent  of  any  fraudu- 
lent design.  The  penalties  in  section  5  of  the  act  of 
1868  being  different  from  those  in  the  former  act,  it  is  a 
repeal  by  implication,  so  far  as  it  and  the  provisions  of 
former  acts  provide  for  the  same  offense,  but  no  further. 
Norris  n.  Crocker,  13  H(m.  439 ;  Sedgw.  Const.  &  Slat. 
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Law,  125 ;  Nichols  v.  Squire,  Peckj  168 ;  State  v.  WMt- 
worth,  8  Port  (Ala.)  434. 

Being  of  opinion  that  the  act  of  1868  is  not  a  repeal 
of  that  part  of  section  25  of  the  act  of  1867,  which  de- 
nounces penalties  against  distillers  for  failing  to  make 
the  entries  and  reports  required  of  them,  it  is  neces- 
sary now  to  consider  another  position  taken  by  the 
claimant's  counsel,  viz:  Admitting  that  section  25  of 
the  act  of  1867  is  yet  in  force,  and  is  the  one  applicable 
to  this  case,  still,  the  spirits  in  controversy  are  not, 
under  the  agreed  facts,  forfeited  by  virtue  of  its  pro- 
visions, because  they  were  not  found  on  the  premises 
of  the  distiller,  but  in  the  possession  of  an  innocent 
purchaser.  The  argument  is,  that  the  words  *^  found 
on  the  premises"  relate  to,  and  qualify  the  whole  list 
of  forfeited  articles,  iDcluding  distilled  spirits. 

Upon  an  examination  of  the  language  of  this  section 
in  the  light  of  its  legislative  history  adverted  to  in  the 
statement  of  the  case,  and  in  the  light  of  other  provis- 
ions of  the  statutes  relating  to  forfeitures  denounced 
against  distillers,  it  is  our  opinion  that  his  position  is 
substantially  correct ;  in  other  words,  that  it  was  not 
the  intention  of  Congress  to  denounce  an  absolute  and 
instantaneous  forfeiture  on  the  commission  of  the  of- 
fense, of  all  spirits,  but  only  those  either  found  on  the 
premises  at  the  time  of  seizure  or  information  given,  or, 
if  found  elsewhere,  still  owned  by  the  party  guilty  of 
the  wrongful  act  or  omission. 

This  conclusion,  reached,  it  must  be  confessed,  after 
some  hesitation,  and  adopted  with  some  lingering  dis* 
trust  of  its  soundness,  rests  full  more  upon  the  gen- 
eral spirit  and  purpose  of  the  legislation  of  Congress  re- 
specting the  rights  of  third  persons,  than  upon  the  par- 
ticul^^r  words  of  section  25  of  the  act  of  1867,  if  these 
stood  alone  with  nothing  beyond  to  aid  in  their  inter- 
pretation. This  conclusion  is  fortified  by  supposing  Con- 
gress in  its  legislation  to  have  been  regardful  of  the  or- 


390  Eighth  Cirouit;  Missouri. 


United  States  v.  One  hundred  barrels  of  Spirits. 


dinary  sense  of  justice,  and  not  to  have  designed  to 
make  the  innocent  suffer  for  the  acts  of  the  guilty,  and 
to  visit  the  laches  of  officers  of  the  revenue  upon  those 
guilty  of  no  wrong  and  no  neglect.  And  it  is  still  far- 
ther strengthened  if  we  have  regard  alone  to  considera- 
tions of  mere  policy.  Revenue  is  the  sole  purpose  of 
all  the  complicated  official  machinery  pertaining  to  the 
manufacture  of  spirits.  The  duty  levied  is  high,  the 
temptation  to  fraud  correspondingly  great.  Congress 
will  be  presumed  to  have  seen,  unless  the  contrary 
clearly  appears,  that  revenue  would  be  promoted  by 
making  it  safe  to  buy  manufactured  spirits,  and  would 
be  injured  by  legislation  of  a  contrajy  character,  by 
which  a  "secret  taint  of  forfeiture  is  indissolubly  at- 
tached to  the  property,  so  that  at  any  time,  and  under 
any  circumstances,  within  the  limitations  of  law,  the 
United  States  might  enforce  their  rights  against  inno- 
cent purchasers.''  Per  Stoby,  J.,  United  States  v. 
Nineteen  hundred  and  sixty  bags  of  CoflTee,  8  Oranch, 
393,  406. 

The  policy  of  Congress  to  confine  the  forfeiture  to 
the  property  of  the  guilty,  at  least  not  to  extend  it  to 
innocent  persons,  may  be  seen  by  section  130  of  the  act 
of  1864,  13  Stat,  at  L.  306,  which  protects  bona  fide 
purchasers  from  forfeitures  by  frauds.  The  fraudulent 
vendor  forfeits  value,  but  the  article  bought  bona  fide 
and  paid  for  cannot  be  pursued  in  the  hands  of  the 
purchaser.  So  in  the  act  of  July  13,  1866,  14  Id.lSiy 
if  the  distiller  foils  to  pay  the  tax  for  carrying  on  his 
business  (§  23),  or  fails  to  give  bond,  or  gives  a  false 
or  fraudulent  notice  (§  24),  he  forfeits  only  such 
liquors  as  are  owned  by  him,  or  found  upon  the  prem- 
ises ;  which  evidently  means  owned  by  him  at  the  time 
of  seizure  or  date  of  information  given.  So  in  section  5 
of  the  act  of  Margh  31,  1868,  15  Stat,  at  L.  58,  so  often 
mentioned,  it  is  provided  that  the  distiller  who  de- 
frauds or  attempts  to  defraud  the  United  States  of  the 
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tax  on  the  spirits  distilled  by  him,  shall  forfeit,  among 
other  things,  ^^all  distilled  spirits  and  aU  raw  mate- 
rials for  the  production  of  distilled  spirits  fonnd  in  the 
distillery  and  on  the  distillery  premises." 

This  section,  as  above  observed,  does  not  repeal  all 
prior  laws  inflicting  penalties  and  forfeitures  upon  dis- 
tillers, but  repeals  them  only  so  far  as  they  relate  to 
the  same  offense.  But  being  in  pari  materia  with  sec- 
tion 25  of  the  act  of  March  2,  1867,  relied  on  by  the 
district-attorney,  and  which  governs  this  case,  it  may 
be  properly  resorted  to  when  endeavoring  to  discover 
the  meaning  of  that  section.  Under  the  act  of  1868, 
spirits,  which  had  passed  into  the  hands  of  a  bona  fide 
purchaser,  and  not  found  in  the  distillery  building  or 
premises,  would  not  be  liable  to  be  condemned  as  for- 
feited. So  by  the  act  of  July  20,  1868,  15  Stat  at  L. 
§  44,  piassed  soon  after  the  spirits  in  controversy  were 
made  and  before  they  were  seized,  but  which  saves  for- 
feitures already  incurred  {Id.  166,  §  195),  all  obscurity 
as  to  extent  of  forfeiture  is  removed,  and  the  forfeiture 
is  in  terms  limited  to  * '  distilled  spirits  owned  by  such 
person  (the  offending  distiller),  wherever  found,  and  aU 
distilled  spirits  and  i)ersonal  property  found  in  the  dis- 
tillery," &c.  15  Stat  atL.  142,  §  41 ;  and  see  sections  5, 
7,  and  19  of  same  act.  This  legislation  shows  quite  sat- 
isfactorily a  uniform  policy  on  the  part  of  Congress 
from  the  beginning  not  to  extend  the  forfeiture  to  inno- 
cent third  persons. 

In  the  light  of  these  considerations,  and  of  this  leg- 
islative policy,  we  may  now  recur  to  section  25  of  the 
act  of  March  2,  1867,  which  is  the  one  relied  on  by  the 
government,  and  we  repeat  it  as  our  opinion  that,  un- 
der it,  a  neglect  or  refusal  by  a  distiller  to  make  entries 
and  reports  as  required  by  law,  does  not  forfeit  spirits 
not  "found"  on  the  premises,  and  not,  at  the  time 
when  "found,"  the  property  of  the  oflTending  distiller. 

It  would,  indeed,  be  strange  if  such  a  neglect  or  refusal, 
n— 21 
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which  is  not  necessarily  ^fraudulent  in  fact,  as  we  have 
before  stated,  should  have  the  effect  to  forfeit  spirits  in 
the  hands  of  bona  fide  purchasers,  when  by  other  pro- 
visions of  the  statutes,  as,  for  example,  that  of  March 
81,  1868,  an  actual  fraud,  accompanied  with  a  fraudu- 
lent intent,  would  not  have  that  effect. 

The  judgment  of  the  court  is,  that  under  section  25 
of  the  act  of  March  2, 1867,  a  forfeiture  eo  instaiiti  is 
not  worked  for  omissions  of  the  distiller  to  make  the 
entries  and  repoAs  required  of  him. 

This  view,  if  correct,  results  in  affirming  the  judg- 
ment of  the  district  court,  and  renders  it  unnecessary 
to  consider  the  other  proposition  of  the  claimant's  coun- 
sel, which  is,  that  if  forfeiture  attached  to  these  spirits, 
eo  instanti  with  the  commission  by  Johnson,  the  dis- 
tiller, of  the  offenses  charged,  the  United  States  waived 
any  right  of  property  acquired  of  such  forfeiture,  when 
they  accepted  from  Henderson,  the  claimant,  the 
amount  of  the  taxes  due  on  these  spirits,  and  surren- 
dered theifi  into  his  possession,  he  being  innocent  of 
fraud.  We  content  ourselves  with  remarking,  that  the 
proposition,  as  stated,  is  of  questionable  correctness, 
for  waiver  would  imply  a  power  in  the  revenue  offi- 
cers which  they  do  not  possess,  and  perhaps,  also,  a 
knowledge  of  the  forfeiture,  which  it  is  not  shown  they 
had,  when  the  taxes  were  received  from  the  claimant 
and  the  spirits  were  surrendered  to  him.  If  any  prop- 
osition  could  be  maintained,  it  would  be  the  one,  that 
in  view  of  the  peculiar  provisions  of  the  law  for  detect- 
ing frauds,  the  ample  facilities  it  supplies  its  officers, 
its  system  of  bonded  warehouses,  the  government,  by 
accepting  and  retaining  the  taxes  paid  -  to  it  by  the 
claimant  is  estopped  to  say  the  property  all  the  time 
belonged  to  it  by  reason  of  a  previous  forfeiture  of  title 
by  the  vendof  of  the  claimant.  Whether  the  view  is 
correct,  or  whether  the  case  could  be  successfully  dis- 
tinguished from  those  in  which  the  supreme  court  has 
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held,  under  the  customs  revenue  acts,  that  the  forfeit- 
ure  might  be  enforced  against  the  property  in  the  ab- 
sence of  innocent  and  subsequent  purchasers,  we  pass 
without  deciding,  resting  our  determination  of  this  case 
upon  the  grounds  before  stated. 

The  judgment  of  the  district  court  must  be  affirmed. 

Krekel,  J.,  concurred. 

Judgment  affirmed. 


MINOT  V.  PHILADELPHIA,  WILMINGTON,  AND 
BALTIMOEE  EAILEOAD  COMPANY. 

Circuit  Court,  Third  Circuit ;  District  of  Delaware, 

1870. 

CoBPOBATioNs.— Taxatioit.  — Cokstitution al  Law. 

A  circuit  court  has  jurisdiction  of  a  suit  by  a  citizen  of  another  State 
against  a  corporation  created  by  the  State  in  which  the  court  is 
held;  notwithstanding  the  corporation  also  holds  charters  from 
other  States. 

A  State,  acting  through  its  legislature,  may  denude  itself,  by  a  con- 
tract, of  power  to  impose  taxes  upon  a  corporatiou.  But  such  ex- 
1  emption  must  be  conferred  expressly,  or  must  appear  by  clear  and 
necessary  implication  from  the  legislatiye  act ;  it  cannot  be  fayored 
by  presumption  or  intendment. 

The  payment  by  a  corporation,  to  the  government  of  the  State,  of  a 
Ixmus  for  granting  a  charter  of  incorporation,  does  not  protect  the 
grantee  of  the  franchise  from  all  taxation,,  except  such  as  the. State 
has  reserved  a  right  to  impose  in  the  charter  itself. 
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A  tax  upon  the  ordinary  and  lawful  means  of  transportation  is  really 
a  tax  upon  the  thing  carried ;  hence,  a  State  law  imposing  a  tax 
upon  locomotives,  passenger  and  freight  cars,  Ac.,  being  not  merely 
a  police  regulation,  but  an  expedient  for  raising  revenue,  involves 
a  tax  upon  the  passengers  and  freight  transported,  and  is  unconsti- 
tutional as  interfering  with  commerce  between  the  States. 

Strong,  J. — ^The  complainant  is  a  citizen  of  the  State 
of  Massachusetts,  and  a  stockholder  of  the  Philadel- 
phia, Wilmington,  and  Baltimore  Bailroad  Company, 
a  body  corporate  of  the  State  of  Delaware,  under  the 
laws  of  that  State. 

The  defendants  are  the  said  company,  and  two 
other  citizens  of  Delaware,  one,  the  treasurer  of  the 
State,  and  the  other,  collector  of  State  taxes.  The  facta 
of  the  case,  out  of  which  title  to  equitable  relief  is 
claimed  to  arise,  are  these : 

By  an  act  of  Assembly  of  the  State  of  Delaware, 
passed  1832,  and  a  supplement  thereto,  a  corporation 
named  the  Wilmington  and  Susquehanna  Railroad 
Company  was  created,  with  power  to  build  and  main- 
tain a  railroad  from  the  boundary  line  of  Pennsylvania 
and  Delaware  to  the  city  of  Wilmington,  and  thence  to. 
the  line  of  the  State  of  Delaware  towards  the  Susque- 
hanna, in  the  direction  of  Baltimore.  The  act  pro- 
vided that  the  company  should  pay  annually  into  the 
treasury  of  the  State  a  tax  of  eight  per  cent,  on  all  div- 
idends which  might  exceed  six  per  centum  on  the  capi- 
tal stock  actually  paid  in.  This  provision  was  subse- 
quently repealed ;  and  it  was  enacted  that  the  company 
should  pay  annually  into  the  treasury  of  the  State  a 
tax  of  one-quarter  of  one  per  cent,  on  the  capital  stock 
of  four  hundred  thousand  dollars.  Under  an  act  of 
Assembly  of  the  State  of  Maryland,  enacted  in  1831, 
and  under  its  supplements,  another  railroad  company 
was  created,  called  '*The  Delaware  and  Maryland 
Railroad  Company,'*  with  power  to  construct  and 
maintain  a  railroad  from  some  point  on  the  Delaware 
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and  Maryland  line,  to  some  point  on  the  Susquehanna 
river :  and  it  was  provided  in  the  act,  that  the  shares 
of  the  capital  stock  of  the  company  "  should  be  exempt 
from  the  imposition  of  any  tax  or  burden  by  the  States 
assenting  to  said  act,  except  upon  that  portion  of  the 
permanent  and  fixed  works  of  said  company  which 
might  be  within  the  State  of  Maryland.'*  About  the 
same  time  (namely,  in  the  year  1831),  under  an  enact- 
ment of  the  legislature  of  Maryland,  another  company 
was  chartered,  called  "The  Baltimore  and  Port  De- 
posit Eailroad  Company,"  with  power  to  construct  and 
maintain  a  railroad  from  Baltimore  to  Port  Deposit^ 
which  is  on  the  Susquehanna  river.  And  in  the  same 
year  (1831),  the  legislature  of  Pennsylvania  authorized 
the  incorporation  of  a  company  called  "  The  Philadel- 
phia and  Delaware  County  Railroad  Company,"  with 
power  to  construct  a  railroad  from  Philadelphia  along  or 
near  to  the  route  of  the  Baltimore  post  road,  to  the  Dela- 
ware State  line.  The  name  of  this  company  was  subse- 
quently changed  to  that  of  **The  Philadelphia,  Wil- 
mington, and  Baltimore  SaUroad  Company."  All  the 
companies  were  organized,  and  their  roads  formed  a 
'  complete  line  between  the  cities  of  Philadelphia  and 
Baltimore,  needing  only  a  bridge  across  the  Susque- 
hanna, which  was  subsequently  built  by  the  consoli- 
dated company,  at  a  cost  of  about  one  million  and  a 
half  dollars. 

It  was  doubtless  the  intention  of  the  several  legisla- 
tures to  provide  for  a  continuous  line  between  the  two 
cities.  Subsequently,  under  the  authority  of  legislative 
acts  of  the  States  of  Maryland  and  Delaware,  passed  in 
1836,  the  Wilmington  and  Susquehanna  Railroad  Com- 
pany and  the  Delaware  and  Maryland  Railroad  Com- 
pany were  consolidated  under  the  corporate  name  of  the 
former,  and  became  one  body  politic  or  corporate, 
.the  capital  stock  of  the  two  companies  being  united. 
The  act  of  Assembly  of  the  State  of  Delaware  author- 
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izing  the  consolidation,  enacted  that  the  holders  of  the 
stock  of  the  united  companies  should  hold,  possess, 
and  enjoy,  all  the  property,  rights,  and  privileges,  and 
exercise  all  the  powers  granted  and  vested  in  the  said 
railroad  companies,  or  either  of  them,  by  it  or  any 
other  law  or  laws  of  Delaware  or  Maryland.  A  similar 
act  was  passed  by  the  legislature  of  Maryland.  Thus 
the  four  companies  became  reduced  in  number  to  three. 
A  further  consolidation  then  took  place.  In  the  year 
1838,  the  three  companies,  under  legislative  provisions 
of  the  three  States  named,  were  united  and  merged  in- 
to each  other,  thus  becoming  one  body  corporate,  with 
a  common  stock,  and  having  as  the  corporate  name, 
*^The  Philadelphia,  Wilmington,  and  Baltimore  Rail- 
road Company."  The  act  of  the  legislature  of  Dela- 
ware, under  which  this  consolidation  was  effected,  de- 
clared that  "  the  respective  companies  shall  constitute 
one  company,  and  be  entitled  to  all  the  rights,  priv- 
iliges,  and  immunities  which  each  and  all  of  them  pos- 
sess, have,  and  enjoy,  under  and  by  virtue  of  their  re- 
spective charters.''  The  words  of  the  Maryland  act 
were,  ^^that  the  said  body  corporate  so  formed  shall 
be  entitled  within  this  State,  to  all  the  powers,  priv- 
ileges, and  advantages,  now  belonging  to  the  two  first 
above  named  corporations ;''  those  whose  road  lay 
within  Delaware  and  Maryland. 

Such  was  the  origin,  and  such  are  the  rights  of  the 
corporation  defendants,  so  far  as  they  need  now  be 
stated.  The  company  have  completed,  and  now  main- 
tain a  continuous  railroad  route  from  Philadelphia  to 
Baltimore,  through  parts  of  the  three  States  named.  Its 
capital  stock  consists  of  one  hundred  and  eighty-six 
thousand  and  eighty-eight  shares,  fully  paid,  each  of 
the  par  value  of  fifty  dollars,  although  at  its  formation  it 
had  only  forty-five  thousand  shares.  Of  these  less 
than  two  thousand  were  held  by  citizens  or  residents 
of  Delaware,  on  June  30,  1869.    The  entire  length  of 
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the  railroad  is  ninety-nine  and  seventy-six-hundredths 
miles,  of  which  only  twenty-three  and  three-hnndredths 
miles  are  in  the  State  of  Delaware,  and  the  value  of  the 
property  locally  situated  in  that  State,  is  much  less 
than  twenty-three-ninety-ninths  of  the  whole.  Much  the 
larger  portion  of  the  locomotives,  passenger  and  freight 
cars,  and  trucks,  belonging  to  the  company,  were  used 
during  the  year  1869  for  the.  purpose  of  .transporting 
persons  and  freight  in  and  by  a  continuous  course  of 
transportation,  through,  from,  and  into  the  State  of 
Delaware,  and  very  few  were  used  exclusively  within 
the  State. 

By  an  act  of  Assembly  of  the  State  of  Delaware, 
passed  April  8,  1869,  the  legislature  imposed  upon 
every  railroad  and  every  canal  company,  incorporated 
by  or  under  any  law  of  the  State,  and  doing  business 
therein,  in  addition  to  other  taxes  then  imposed  by 
law,  a  tax  of  one-fourth  of  one  per  cent,  of  the  actual 
cash  value  of  every  share  of  the  capital  stock  of  such 
company,  directing  the  tax  to  be  paid  to  the  State  treas- 
urer on  the  first  day  of  the  next  following  July,  and 
on  the  first  day.  of  July  in  each  and  every  year  there- 
after. The  president  and  treasurer  of  every  such  com- 
pany was  required  to  furnish  to  the-  State  treasurer, 
every  year,  a  statement  of  the  number  of  shares  of  thQ 
company,  with  an  appraisement  thereof,  verified  by  his 
oath  or  affirmation,  on  the  first  of  each  July,  and  forth- 
with to  pay  the  amount  of  the  tax.  It  was  provided, 
however,  in  the  act,  that  where  the  line  of  railroad  or 
canal  belonging  to  any  company  liable  to  the  tax,  lay 
X)artly  in  the  State  of  Delaware  and  partly  in  an  ad- 
joining State  or  States,  such  company  should  be  re- 
quired to  pay  the  tax  on  such  number  of  the  shares  of 
its  capital  stock  as  should  be  in  that  proportion  to  the 
whole  number  of  shares  of  such  stock,  which  the 
length  of  such  railroad  or  canal  within  the  limits  of  the 
State  should  bear  to  the  entire  length  of  such  railroad 
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or  canal.  By  section  6  of  the  act^  it  was  enacted,  that 
if  the  president  or  treasurer  of  any  company  liable  to 
the  tax,  should  neglect  or  refuse  to  furnish  the  state- 
ment above  described  for  a  period  of  ten  days  after 
it  was  required  to  be  furnished,  the  State  treasurer 
should  notify  an  assessor  to  assess  the  tax,  and  issue  a 
warrant  to  a  collector  of  State  taxes  to  collect  the  same. 
'  Section  1  of  the  same  act  imposed  another  tax  upon 
the  same  class  of  companies,  with  similar  provis- 
ions for  its  ascertainment  and  collection.  It  was  a  tax 
of  three  per  centum  upon  the  net  earnings  or  income 
received  by  such  a  railroad  or  canal  company,  from  all 
sources  during  the  preceding  year,  with  a  proviso  like 
that  contained  in  section  4  already  mentioned.  This 
tax  was  required  to  be  returned  and  paid  on  the  first 
day  of  January  in  each  year,  or  within  thirty  days 
thereafter. 

Section  8  of  the  same  act  imposed  yet  another  tax, 
with  similar  provisions  for  its  return  and  collection. 
It  enacted  that  every  railroad  company  incorporated 
by  the  State,  and  doing  business  therein,  should,  on 
the  first  day  of  January  in  each  year  thereafter,  within 
thirty  days  from  such  time,  pay  to  the  State  treasurer 
a  tax  of  one  hundred  dollars,  for  the  use,  in  the  said 
State  of  Delaware,  of  each  locomotive  belonging  in 
whole  or  in  part  to  such  company,  and  at  any  time 
during  the  preceding  year  used  by  said  company 
within  the  State  of  Delaware,  and  twenty-five  dollars 
for  the  use  in  the  State  of  each  passenger  car,  belong- 
ing in  whole  or  in  part  to  such  company,  and  at  any 
time  during  the  preceding  year  used  by  said  company 
within  the  State,  and  ten  dollars  for  the  use  in  the  State 
of  each  freight  car  of  every  description,  and  each  truck 
belonging  to  such  company,  and  at  any  time  within  the 
preceding  year  used  by  said  company  within  the  State. 
Section  6  of  the  act  enacted  that  in  case  of  default  in 
paying  any  of  the  said  taxes,  a  penalty  of  ten  per  cent 
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thereon  should  be  added  by  the  collector,  and  collected 
with  the'  tax. 

The  complainant  charges  that  all  the  taxes  are  ille- 
gal ;  that  they  are  imposed  in  violation  of  the  rights 
conferred  npon  the  Philadelphia,  Wilmington,  and  Bal- 
timore Railroad  Company  by  its  charter,  and  that  they 
are  forbidden  by  the  Constitution  of  the  United  States. 

On  November  25, 1869,  he  inquired  of  the  company 
whether  they  intended  to  protect  his  interests  as  a 
stockholder  by  resisting  the  collection  of  the  tax ;  and 
stated  that,  as  it  was  illegal,  protection  against  it  should 
be  provided  for.  In  response  to  his  inquiries,  the 
board  of  directors  resolved,  that  while  they  protested 
against  the  illegality  of  the  tax,  they  declined  to  take 
the  responsibility  of  interfering  to  prevent  its  collection, 
leaving  the  stockholders  at  liberty  to  assert  their  rights 
as  they  might  think  proper.  The  complainant  then 
filed  this  bin,  praying  that  it  may  be  decreed  the  cor- 
poration is  not  bound  to  pay  the  said  taxes,  or  any  of 
them,  and  that  the  act  of  the  Delaware  legislature,  so 
far  as  it  imposes  them,  and  provides  for  their  assess- 
ment and  collection,  is  unconstitutional  and  void.  The 
bill  also  prays  an  injunction  upon  the  company  against 
furnishing  the  statements  required  by  the  act,  or  pay- 
ing the  taxes,  and  upon  the  other  defendants  against 
taking  steps  for  their  collection. 

At  the  argument  it  was  queried  whether  the  case 
was  within  the  jurisdiction  of  the  court,  and  whether,  if 
it  was,  the  case  presented  was  a  proper  one  for  equitable 
cognizance.  Upon  these  points  I  have  no  doubt.  The 
complainant  is  a  citizen  of  Massachusetts,  and  the  cor- 
poration defendants  are  a  corporation  that  owe  their  life 
to  the  State  of  Delaware,  citizens,  therefore,  of  the  State, 
within  the  meaning  of  the  judiciary  act.  True,  they  are 
also  a  corporation  of  Pennsylvania  and  of  Maryland,  but 
they  are  not  the  less  on  that  account  a  corporation  of  Del- 
aware.   They  have  been  sued  in  the  circuit  court  of  the 
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United  States  at  least  twice  before,  and  the  fact  that  they 
are  a  corporation  of  three  States  has  not  been  considered 
an  objection  to  Federal  jurisdiction.  The  other  two 
defendants  are  citizens  of  Delaware.  And  that  the 
co.nrt  has  equitable  jurisdiction  of  such  a  case  as  the 
present  is  not  open  to  denial.  That  it  has,  repeated  de- 
cisions show,  and  such  has  been  the  determination  of 
the  supreme  court  Dodge  v.  Woolsey,  18  JBow.  331. 
It  was  also  submitted  at  the  argument,  with  some  hesi- 
tation, that  the  act  of  the  Delaware  legislature,  passed 
April  8, 1869,  was  not  intended  to  apply  to  this  railroad 
company.  As  I  have  no  doubt  that  it  was,  I  pass 
this  by,  and  come  directly  to  the  great  question  of  the 
case  :  Is  the  act  unconstitutional,  so  far  as  it  imposes 
the  taxes  mentioned  in  it  upon  the  corporation  defen- 
dants? 

The  argument  on  behalf  of  the  complainant  is,  that 
in  the  charter  of  the  company  there  is  an  express  ex- 
emption from  liability  to  the  imposition  of  any  such 
taxes,  and  that  the  charter  being  a  contract  with  the 
State,  the  act  of  Assembly  of  1869  is  in  conflict  with  the 
provisions  of  the  Constitution  that  inhibit  the  States  from 
passing  any  law  impairing  the  obligation  of  contracts. 
If  it  be  the  fact  that  the  charter  contains  such  an  ex- 
emption, it  must  be  admitted  that  the  consequence 
mentioned  foUows,  for  it  is  too  late  to  deny  that  the 
charter  is  a  contract  between  the  State  and  the  com- 
pany, and  (however  weU  it  might  be  doubted,  if  it  were 
an  open  question),  it  must  be  conceded  that  a  State, 
acting  through  its  legislature,  may,  by  contract,  in 
whole  or  in  part,  denude  itself  of  power  to  impose 
taxes  upon  a  corporation  created  by  it.  True,  this  is 
a  step  towards  self-destruction,  and  one  would  think  no 
State  Constitution  gives  such  power  to  its  legislatures. 
Yet  it  has  more  than  once  been  decided;  and  many 
contracts  made  by  States  with  corporations,  that  their 
property  shall  be  exempt  from  taxation,  in  whole  or  in 
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part,  for  limited  periods  or  permanently,  have  been 
enforced.  See  cases  collected  in  Home  of  the  Friendless 
V.  Eonse,  8  Wall.  430. 

But  I  do  not  think  the  charter  of  this  ^company 
contains  any  express  exemption  from  liability  to  such 
taxation  as  the  State  of  Delaware  is  now  attempting  to 
enforce.  What  is  relied  upon  by  the  complainant  in 
support  of  his  assumption  that  the  company  is  thus 
exempted,  is  section  19  of  the  Maryland  act,  incorpor- 
ating the  Delaware  and  Maryland  Bailroad  Company. 
By  that  section,  that  company  was  declared  to  be  ex- 
empt from  the  imposition  of  any  tax  or  burden,  by  the 
States  assenting  to  the  law,  except  upon  that  portion 
of  the  permanent  and  fixed  works  of  said  company 
which  may  lie  within  the  State  of  Maryland ;  and  it  was 
further  declared,  that  any  tax  which  should  thereafter 
be  levied  upon  said  section,  should  not  exceed  the  rate 
of  any  general  tax  which  might  at  the  same  time  be 
imposed  upon  similar  real  or  personal  property  of  the 
State,  for  State  purposes.  And  when,  by  its  act  of 
July  24,  1835,  the  Delaware  legislature  consented  to 
the  consolidation  of  that  corporation  with  its  own  com- 
pany, "The  Wilmington  and  Susquehanna  Railroad 
Company,'*  under  the  corporate  name  of  the  latter,  it 
was  enacted  in  the  first  section  that  the  holders  of  the 
stock  of  the  said  railroad  companies  so  united,  as  pro- 
vided for,  "shall hold,  possess,  and  enjoy,  all  the  prop- 
erty, rights,  and  privileges,  and  exercise  all  the  powers 
granted  to  and  vested  in  the  said  railroad  companies, 
or  either  of  them  "  by  that  act,  or  by  any  other  law  or 
laws  of  Delaware  or  Maryland.  So  a  ^rior  act  passed 
in  1833,  whereby  the  Wilmington  and  Susquehanna 
KaUroad  Company  was  authorized  to  form  a  union 
with  such  companies  as  then  were  or  might  thereafter 
be  incorporated  in  the  States  of  Pennsylvania  and 
Maryland,  for  the  purpose  of  constructing  railroads  in 
said  States,  so  that  the  capital  stock  of  said  companies 
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should  constitute  a  commou  stock,  enacted  that  the  re- 
spective companies  should  "constitute  one  company, 
and  be  entitled  to  all  the  rights,  privileges,  and  immu- 
nities which  each  and  all  of  them  possess,  have,  and 
enjoy,  under  and  by  virtue  of  their  respective  char- 
ters." Hence  it  was  argued,  that  because  the  Delavrare 
and  Maryland  company  was  expressly  exempted  from 
any  taxation,  except  upon  its  fixed  and  permanent 
property  lying  within  the  State  of  Maryland,  the  con- 
solidated company,  namely,  this  defendant  corporation, 
is  entitled  to  the  same  exemption  in  the  State  of  Bel- 
aware, 

To  this  I  cannot  assent.  The  argument,  I  think, 
misapprehends  the  statutes  upon  which  it  is  built. 
True,  the  present  company  possesses  all  the  rights  and 
immunities  which  each  of  its  constituents  enjoyed  be- 
fore their  consolidation.  But  what  were  those  rights 
and  immunities  1  Unquestionably  they  were  only  such 
as  could  be  conferred  by  the  States  that  created  the 
corporation.  The  legislature  of  Maryland  could  not 
confer  upon  the  corporations  created  by  it  any  rights 
in  Delaware  ;  nor  could  it  confer  upon  them  any  immu- 
nity from  taxation  upon  their  property  within  the  State 
of  Delaware — I  mean  any  immunity  from  Delaware 
taxation ;  and  it  made  no  attempt  to  do  so.  Section  19 
of  the  act  of  1835  refers  to  exemption  from  Maryland 
taxation,  and  to  no  greater.  That  was  the  right,  the 
privilege,  the  immunity,  possessed  by  the  Delaware 
and  Maryland  Railroad  Company,  and  that  right  or 
immunity  belongs  now  to  the  consolidated  company. 
The  language  of  the  act  authorizing  a  union  of  the  com- 
panies is  not  that  they  shall,  when  united,  have 
all  the  rights  and  immunities  in  this  State,  which  each 
of  them  has  in  the  State  by  which  it  was  chartered. 
The  purpose  was  not  to  extend  any  of  the  powers  or 
privileges  possessed  by  the  several  companies,  but  to 
give  them,  as  they  were,  collectively  to  the  united  com- 
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pany.  In  other  words,  it  was  intended  that  the  consol- 
idated company  might  exercise,  within  Maryland,  the 
rights  of  the  Maryland  corporations,  and  enjoy  their 
privileges,  and,  within  Pennsylvania,  possess  the  rights 
and  privileges  of  the  former  Pennsylvania  company. 
Such  I  understand  to  have  been  the  construction 
adopted  by  the  supreme  court  in  Philadelphia  &  Wil- 
mington R.  R.  Co.  V.  Maryland,  10  JBow.  376.  The 
act  of  Maryland  which  authorized  the  two  companies 
of  that  State  to  unite  with  the  companies  of  the  other 
States,  enacted  that  the  new  corporation — ^that  is,  the 
consolidated  one — should  be  entitled,  within  that  State, 
to  all  the  powers  and  privileges  and  advantages,  then 
belonging  to  the  two  Maryland  corporations.  In  com- 
menting upon  this,  Chief  Justice  Taney  remarks  as 
follows :  *'  Now  as  these  companies  held  their  corporate 
privileges  under  different  charters,  the  evident  meaning 
of  this  provision  is,  that  whatever  privileges  and  ad- 
vantages either  of  them  possessed,  should  in  like  man- 
ner be  held  and  possessed  by  the  new  company,  to  the 
extent  of  the  road  they  had  respectively  occupied  be- 
fore the  union ;  that  it  should  stand  in  their  place  and 
possess  the  powers,  rights,  and  privileges  they  had  sev- 
erally enjoyed  in  the  portions  of  the  road  which  had 
previously  belonged  to  them.''  I  hold,  therefore,  that 
there  is  in  the  charter  of  the  present  defendant  corpora- 
tion, no  express  exemption  from  liability  to  taxation 
by  the  State  of  Delaware. 

And  I  can  find  nothing  in  any  of  the  legislative  acts 
relative  to  this  company  (viz  :  acts  that  gave  it  its  ex- 
istence), which,  in  my  opinion,  would  justify  me  in 
holding  it  impliedly  exempt  from  such  taxation.  Any 
iraplicat  on,  to  have  such  an  effect,  must  be  a  necessary 
one ;  every  presumption  is  against  it.  The  right  to 
tax  all  property  of  natural  and  artificial  persons  within 
a  State  is  an  attribute  of  State  sovereignty.  Conceding 
now,  as  I  must,  in  view  of  past  decisions,  that  it  may 
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be  partially  surrendered,  it  must  still  be  ruled  that  as 
the  right  is  essential  to  the  existence  of  the  body  poli- 
tic, nothing  less  than  that  which  is  equivalent  to  an 
express  surrender  of  it,  by  a  binding  contract,  will 
avail  to  enable  any  person  or  corporation  successfully 
to  assert  an  exemption  from  liability  to  its  exercise. 
Without  attempting  to  cite  even  a  tithe  of  the  cases  in 
which  this  principle  has  been  asserted,  I  mention  two  : 
Providence  Bank  v.  Billings,  4  Pet  503 ;  Railroad 
Company  v.  Maryland,  10  How.  376. 

What  is  relied  upon  by  the  complainants  as  raising 
an  implication  of  exemption,  are  the  following  provis- 
ions of  the  acts  already  mentioned.  By  the  Delaware 
act  of  June  18, 1832,  which  incorporated  the  Wilming- 
ton and  Susquehanna  RaUroad  Company,  the  capital 
stock  was  defined  to  be  four  hundred  thousand  dollars, 
and  the  company  was  required  to  pay  annually  into 
the  treasury  of  the  State  a  tax  of  eight  per  cent,  on 
all  dividends  which  might  exceed  six  per  cent,  on  the 
capital  stock  actually  paid  in.  By  the  supplement  to 
this  act,  passed  July  24,  1836,  this  provision  respecting 
a  tax  on  dividends  was  repealed,  and  it  was  enacted 
that  the  company  should  pay  annually  into  the  treas- 
ury of  the  State  a  tax  of  one-quarter  of  one  per  cent, 
on  the  capital  stock  thereof,  of  four  hundred  thousand 
dollars,  the  tax  to  be  paid  semi-annually.  By  a  further 
supplement,  passed  June  27,  1836,  the  company  was 
authorized  to  increase  its  capital  stock  to  an  extent  not 
exceeding  three  hundred  thousand  dollars,  with  a  pro- 
viso that  the  right  of  taxing  the  said  sum  when  it 
should  become  a  part  of  the  capital  stock  should  be 
reserved  to  the  legislature.  As  all  the  privileges  and 
immunities  of  this  company  have  devolved  upon  the 
now  existing  company,  it  is  argued  that  the  stipulation 
that  the  Wilmington  and  Susquehanna  Company 
should  pay  a  tax  of  one-quarter  of  one  per  cent,  on  its 
capital  of  four  hundred  thousand  dollars  amounts  to  a 
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contract  that  it  shall  not  be  liable  to  further  taxation ; 
and  that,  consequentiy,  the  present  defendant  corpora- 
tion is  protected  to  that  extent. 

To  this  I  cannot  accede.  The  act  of  1835  does  not 
declare  that  no  other  taxation  shall  be  imposed,  or  that 
the  power  of  the  State  is  exhausted  ;  nor  is  such  the 
necessary  implication  from  what  was  said.  Certainly 
it  is  not  to  be  inferred  from  the  imposition  of  a  tax  that 
no  additional  tax  shall  be  laid;  andl  cannot  perceive 
that  it  makes  any  difference  whether  the  tax  is  imposed 
by  general  law,  or  reserved  in  a  contract  obtained  from 
the  State.  All  persons  dealing  with  the  State  are  pre- 
sumed to  know  the  character  of  the  party  with  whom 
they  are  dealing ;  and,  if  they  are  obtaining  a  grant  of  a 
franchise,  that  the  grant  is  always  construed  strictly 
against  the  grantee.  In  Commonwealth  v.  Eastern 
Bank,  10  Barr  {Pa.)y  422,  it  was  decided,  that  a  bank 
which  had  been  chartered  under  a  general  law  that 
prescribed  the  payment  of  a  specified  tax  on  its  divi- 
dends, was  subject  to  a  later  general  law  increasing  the 
rate  of  taxation,  and  that  the  later  law,  as  applied  to 
the  bank,  was  constitutional. 

I  agree  that  the  reservation  in  the  act  of  1836,  of  a 
right  to  tax  the  additional  stock  authorized,  tends  to 
awaken  suspicion  that  the  legislature  had  some  doubts 
whether,  without  the  reservation,  any  tax  could  be  im- 
posed additional  to  that  spoken  of  in  the  act  of  1835. 
But  this  is  not  enough  to  overcome  the  presumption 
that  there  was  no  intention  in  either  act  to  destroy  the 
right  of  the  State  to  prescribe  such  taxation  as  its  ne- 
cessities might  require. 

It  has  been  argued  that  when  a  charter  has  been 
granted  to  a  company,  and  a  bonus  has  been  exacted 
for  it,  the  franchises  and  property  of  the  company  can- 
not be  taxed  any  further  than  is  provided  in  the  char- 
ter, because,  if  I  understand  the  argument  correctly, 
the  company  is  a  purchaser  of  its  rights  in  such  a  case. 
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If  this  were  so,  the  argament  does  not  apply  to  the 
case  in  hand,  for  no  bonus  was  exacted  from  this  com- 
pany. It  cannot  be  said  that  the  tax  laid  of  one- 
quarter  of  one  per  cent,  was  in  any  proper  sense  a 
stipulation  for  a  bonus.  But  I  do  not  agree  that  a  com- 
pany which  has  paid  a  bonus  for  its  charter,  is  thereby 
freed  from  liability  to  taxation.  There  is  no  reason  that 
will  bear  examination  for  any  such  doctrine.  If  there 
is  a  bonus  paid,  it  is  only  a  part  of  the  price  paid  for 
the  franchise  granted.  It  is  measurably  the  considera- 
tion for  the  State' s  contract.  But  every  charter  to  an 
improvement  company  is  based  upon  a  consideration 
given,  or  to  be  given,  by  the  grantee.  If  it  were  not  so 
it  would  not  be  a  contract.  It  may  not  be  a  pecuniary 
consideration  paid  into  the  State  treasury.  It  may  be 
money  expended  for  a  public  use,  the  construction  of 
a  highway,  or  something  in  which  the  public  has  an 
interest.  What  matters  it,  then,  that  the  payment  of  a 
bonus  makes  the  grantee  of  a  franchise  a  purchaser, 
when  all  grantees  of  corporate  franchises  are  purchas- 
ers ?  There  is  a  consideration  given  in  all  cases.  The 
quantum  of  the  consideration  is  quite  immaterial.  The 
grantee  of  land  from  a  State  is  commonly  a  purchaser 
for  a  consideration  paid.  He  holds  his  title  by  contract. 
No  one  ever  doubted  that  he  takes  the  land  subject  to 
taxation.  Why  should  it  be  otherwise  with  the  gran- 
tee of  a  franchise  ?  Land  is  no  more  property  than  a 
franchise.  This  has  often  been  decided.  Both  are  sub- 
ject to  the  right  of  eminent  domain.  Bridge  Co.  v. 
Dix,  6  Bow.  507  ;  17  Conn.  454  ;  3  PafgCy  45.  Both  in 
grants  of  land  and  in  grants  of  franchises,  the  subjects 
of  the  grant  are  understood  to  be  held  under  the  gov- 
ernment, not  against  it,  and,  of  course,  they  are  sub- 
ordinate to  the  powers  of  the  government,  except  so 
far  as  those  powers  have  been  unmistakably  relin- 
quished. 

And  I  do  not  find  that  the  authorities  sustain  the 
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doctrine  that  the  payment  of  a  bonus  for  a  charter  pro- 
tects the  grantee  of  a  franchise  from  all  taxation,  except 
such  as  the  State  has  reserved  in  the  charter  itself  a 
right  to  impose.  The  Ohio  Bank  cases,  16  &  18  How. 
certainly  decide  no  such  thing.  In  those  cases  it  ap- 
peared there  had  been  an  express  exemption,  and  what 
would  have  been  the  effect  of  a  bonus  jmd  was  not 
considered.  What  was  decided  in  Jefferson  Branch 
Bank  v.  Skelly,  1  Blacky  436,  was,  that  the  charter  of  a 
bank  is  a  franchise  not  taxable  as  such,  if  a  price  has 
been  paid  for  it,  which  the  legislature  has  accepted, 
with  the  declaration  that  it  is  to  be  in  lieu  of  all  other 
taxation.  On  the  other  hand,  in  Bank  of  Pennsyl- 
vania %.  Commonwealth,  19  Fa.  JSt.  144,  where  it  ap- 
peared that  by  the  charter  of  a  bank  it  had  been  re- 
quired to  pay  a  very  large  bonus,  it  was,  nevertheless, 
subject  to  an  increased  tax  subsequently  imposed.  It 
was  ruled  that  the  bank  acquired  no  privilege,  ex- 
emption, or  immunity,  under  its  charter,  except  what 
was  given  expressly  and  unequivocally ;  that  corporate 
privileges  are  never  implied ;  that  the  legislature  can 
only  disarm  the  State  of  any  portion  of  the  .sovereign 
power  which  belongs  to  her,  by  words  showing  that  to 
be  her  intention  so"  plainly  that  they  cannot  be  misun- 
derstood ;  that  the  taxing  power  is  an  incident  of  the 
State's  sovereignty,  and  that  the  State  does  not  lose  it 
by  granting  a  charter  which  says  nothing  on  the 
subject.  This  was  said  of  a  charter  that  exacted  a 
bonus  of  hundreds  of  thousands  of  dollars. 

The  case  of  Gordon  v.  Appeal  Tax  Court,  3  Sow. 
133,  has  been  called  to  my  attention.  It  must  be  ad- 
mitted that  Mr.  Justice  Wayne,  who  delivered  the 
opinion  of  the  court,  seems  to  have  thought  the  accept- 
ance of  a  proffered  bank  charter,  which  requires  the 
payment  of  a  bonus,  constitutes  a  contract  that  binds 
the  State  not  to  impose  any  further  tax  upon  the 

franchise  granted,  though  not  interfering  with  the  right 
11—22 
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to  tax  the  capital  stock  of  the  company.  In  answer  to 
the  question,  **  Why,  when  bought,  the  franchise,  as  it 
becomes  property,  may  not  be  taxed  as  land  is,  which 
has  been  bought  from  the  State  t"  he  said,  "  The  reason 
is  that  every  one  buys  land  subject  in  his  own  appre- 
hension to  the  great  law  of  necessity  that  we  must  con- 
tribute from  it  and  all  of  our  property,  something  to  main- 
tain the  State ;  but  as  to  a  franchise  for  banking,  when 
bought,  the  price  is  paid  for  the  use  of  the  privilege 
while  it  lasts,  and  any  tax  upon  it  would  be  substantially 
an  addition  to  the  price."  I  confess  that  I  do  not  feel  the 
force  of  this  attempted  distinction.  I  do  not  see  why,  if  a 
tax  is  an  addition  to  the  price  in  one  case,  it  is  not  in  the 
other.  The  truth  is,  it  is  in  neither ;  for  the  purchaser 
in  neither  case  has  bought  anything  more  than  a  right  to 
enjoy  the  subject  of  the  grant  subordinately  to  the  con- 
stitutional claims  of  the  government.  That  is  all  that 
is  meant  by  property  held  in  civil  society.  But  the 
remarks  of  Mr.  Justice  Wayne  upon  the  subject  were 
obiter  dicta.  The  thing  decided  in  the  cause  was  that 
the  State  of  Maryland  could  not  impose  a  tax,  not  upon 
the  bank  either  for  its  franchise  or  its  capital,  but  up- 
on its  stockholders  for  the  shares  held  by  them  individ- 
ually, the  charter  of  the  bank  having  been  granted  in 
consideration  of  a  bonus  paid,  and  containing  an  express 
stipulation  that  the  faith  of  the  State  was  pledged  not 
to  impose  upon  the  bank  any  further  tax  or  burden 
during  the  continuance  of  its  charter  under  the  act. 

My  attention  has  been  directed  to  no  case  which 
maintains  the  doctrine  for  which  the  complainants  con- 
tend. It  is  sustained  neither  by  reason  nor  authority. 
If,  therefore,  it  be  true  (which  I  do  not  concede)  that  the 
clause  in  the  Delaware  act  of  Assembly,  passed  July 
34, 1835,  which  imposed  on  the  Wilmington  and  Sus- 
quehanna Eailroad  Company  a  tax  of  one-quarter  of 
one  per  cent,  on  its  capital  stock,  was  the  exaction  of  a 
bonus,  it  does  not,  in  my  opinion,  deprive  the  State  of 
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the  power  to  levy  upon  the  corporation  defendant  in 
this  case  additional  taxes. 

I  come,  then,  to  the  conclusion  that  there  is  nothing 
in  the  act  of  Assembly  of  April  8,  1869,  so  far  as  it  im- 
poses upon  the  company  an  additional  tax  of  one- 
fourth  of  one  per  cent,  on  the  cash  value  of  its  capital 
stock,  and  a  tax  of  three  per  cent,  on  its  net  earnings, 
that  is  in  conflict  with  the  constitutional  inhibi  tion  that 
no  State  shall  pass  a  law  impairing  the  obligation  of 
contracts.  With  the  fairness  of  such  taxation  I  have 
nothing  to  do.  The  question  before  me  is  exclu- 
sively one  of  legislative  power,  and  I  think  the  leg- 
islature has  not  thus  £ax  transcended  its  legitimate 
authority. 

The  remaining  question  is  attended  with  more  diffi- 
culty. I  refer  to  the  legality  of  the  tax  imposed  by  sec- 
tion 3  of  the  act.  That  section  enacts  from  the  c6m- 
pany  the  payment  every  year  of  a  tax  of  one  hundred 
dollars  for  the  use  in  the  State  of  each  locomotive, 
owned  in  whole  or  in  part  by  the  company,  and  at  any 
time  during  the  preceding  year  used  by  the  company, 
within  the  State.  ^  similar  tax,  though  less  in  amount, 
is  imposed  for  the  use  in  the  State  of  each  passenger, 
freight,  and  truck  car  ;  for  the  use  of  the  roUing  stock 
generally.  This  is  not  a  tax  upon  the  property  of  the 
company,  nor  upon  its  franchise  generally.  It  is  not  a 
tax  upon  the  locomotives  or  the  cars.  It  is  called  a 
tax  upon  their  use  in  the  State;  but  it  seems  to  be 
rather  a  license  fee  exacted  for  the  privilege  of  using 
rolling  stock.  Can  such  a  burden  be  imposed  ?  I  have 
said  the  franchise  can  be  taxed  as  property,  and  that 
the  property  acquired  or  held  under  it  is  taxable ;  but 
it  may  be  doubted  whether  such  an  exaction  as  this 
can  be  regarded  as  a  tax  either  on  the  franchise  or  on 
the  property  of  the  company.  Can  the  State,  after 
having  granted  to  the  complainants  the  right  to  run 
locomotives  in  and  through  its  territory  freely,  and 
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also  the  right  to  use  all  the  ordinary  means  of  convey- 
ing freight  and  passengers,  compel  the  payment  of 
license  fees  for  the  use  of  those  ordinary  means  of 
transportation,  and  that  not  for  police  purposes  i  Can 
it  say  to  the  grantees  of  this  franchise,  "True,  you 
have  purchased  the  right  to  use  locomotives  and  cars ; 
but  if  you  use  them  you  shall  pay  an  additional  price  "i 
And  is  not  a  license  fee  thus  exacted  an  additional 
price?  I  do  not  propose,  however,  to  answer  these 
questions  or  to  decide  that  such,  an  exaction  is  or  is 
not  an  impairing  of  the  obligation  of  the  contract  be- 
tween the  company  and  the  State,  for,  in  my  opinion, 
the  law  of  the  State  that  attempts  to  impose  this  tax 
or  duty  is  invalid  for  other  reasons. 

In  the  statement  of  facts  to  which  the  parties  have 
agreed,  I  find  the  following.  It  is  agreed  *'  that  much 
the  larger  portion  of  the  locomotive  engines,  passen- 
ger oars,  freight  cars,  and  trucks,  belonging  to  the 
Philadelphia,  Wilmington,  and  Baltimore  Bailroad 
Company,  were  used  during  the  year  1869  (the  year 
for  which  this  tax  is  attempted  to  be  collected),  on  the 
aforesaid  main  line  of  railroad  of  the  said  company, 
extending  from  the  city  of  Philadelphia,  in  the  State 
of  Pennsylvania,  through  the  State  of  Delaware  to  the 
city  of  Baltimore,  in  the  State  of  Maryland,  and  for 
the  purpose  of  transporting  persons  and  property  in 
and  by  a  continuous  course  of  transportation  through, 
ftom,  and  into  the  said  State  of  Delaware ;  that  a  num- 
ber of  engines,  passenger  and  freight  cars,  and  trucks, 
were  used  during  the  said  year,  on  the  main  line  from 
Philadelphia  to  a  point  about  a  mile  beyond  Wilming- 
ton, and  thence  on  the  line  of  railroad  known  as  the 
Peninsulai*  line,  extending  through  Delaware  and  a 
part  of  the  eastern  shore  of  Maryland  to  Christfield, 
and  the  several  branches  therefrom,  and  that  very  few 
of  either  the  engines,  cars,  or  trucks,  of  the  said  com- 
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pany,  were  used  exclusively  within  the  State  of  Dela- 
ware during  the  year  1869," 

It  is,  therefore,  admitted,  that  the  tax  or  license  fee 
is  laid  upon  the  use  of  the  locomotives,  cars,  &c., 
mainly  employed  in  transporting  persons  or  property 
through  the  State  from  other  States,  or  into  it,  or  out  of 
it.  Such  an  imposition  is,  in  my  opinion,  a  regulation 
of  commerce  between  Statea  It  is  a  prescription  that 
passengers  and  merchandise  shall  not  be  carried 
through  the  State  except  upon  certain  conditions.  If 
the  tax  can  be  imposed  at  all,  it  may  be  to  any  extent. 
It  has  often  been  said  that  when  a  right  to  tax  exists 
it  is  unlimited  by  anything  but  the  discretion  of  the 
legislature  that  imposes  it.  This,  of  course,  is  to  be 
understood  as  applying  only  to  cases  where  the  State 
has  not  by  contract  restricted  its  power.  Said  Chief 
Justice  Marshall,  in  McCuUough  v.  Maryland,  4 
WTieat.  316:  '*An  unlimited  power  to  tax  involves 
necessarily  a  power  to  destroy,  because  there  is  a  limit 
beyond  which  no  institution  and  no  property  can  bear 
taxation.  A  question  of  constitutional  power  can 
hardly  be  made  to  depend  on  a  question  of  more  or 
less.  If  the  States  may  tax,  they  have  no  limit  but 
their  discretion,  and  the  bank  must,  therefore,  depend 
on  the  discretion  of  the  State  for  its  existence."  K  this 
is  so,  the  power  to  tax  the  use  of  all  means  or  instru- 
ments of  conveyance  of  persons  or  property  through 
the  State  is  the  same  as  a  power  to  prevent  such  use 
entirely.  There  is  only  a  difference  in  the  extent  of  its 
exercise. 

Now,  I  think  it  can  hardly  be  maintained  that  a 
law,  declaring  that  merchandise  and  passengers  shall 
not  be  carried  on  a  public  highway  by  locomotives  or 
cars,  from  Philadelphia  through  the  State  of  Delaware 
into  Maryland,  would  not  be  a  manifest  regulation  of 
inter- State  commerce,  quite  as  truly  such  as  was  the 
embargo  of  1807  a  regulation  of  foreign  commerce. 
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And  if  the  enactment  of  such  a  law  would  be  beyond 
the  constitutional  power  of  a  State,  the  act  of  the  Del- 
aware legislature,  of  which  the  plaintiffs  complain, 
must  be  equally  so,  for  it  differs  only  in  degree.  And 
it  is  not  the  less  a  commercial  regulation,  because  it 
does  not  discriminate  between  transportation  exclu- 
sively  domestic  and  that  which  extends  into  other 
States.  If  a  State  chooses  to  exact  conditions  for  al- 
lowing the  passage  or  carriage  of  persons  or  freight 
through  it  into  another  State,  the  nature  of  the  exaction 
cannot  be  changed  by  adding  to  it  similar  conditions 
for  allowing  transportation  wholly  within  the  State.  I 
need  hardly  say,  that  a  tax  upon  the  ordinary  and  law- 
ful means  of  transportation  is  practically  a  tax  upon 
the  thing  transported. 

Holding,  then,  as  I  do,  that  the  Delaware  statute 
of  April  8,  1869,  was  an  attempted  regulation  of  com- 
merce among  the  States,  I  come  next  to  the  question 
whether  it  was  beyond  the  power  of  the  State  to  make. 
I  shall  not  enter  at  large  upon  a  discussion  of  the  much 
debated  question,  how  far  the  power  given  to  Congress 
by  the  Constitution  to  regulate  commerce  among  the 
States  is  exclusive.  Certain  it  is,  that  in  the  earlier  de- 
cisions of  the  supreme  court  it  was  said  to  be  unlim- 
ited, and  so  exclusively  vested  in  Congress  that  no 
pait  of  it  can  be  exercised  by  a  State,  except  the  power 
to  regulate  commerce  completely  internal ;  that  is,  en- 
tirely within  a  single  State.  Gibbons  v.  Ogden,  9 
Wlieat.  1 ;  and  the  Passenger  Cases,  7  How.  283. 

I  am  aware  that  it  has  often  been  argued,  and  some- 
times intimated  in  decisions,  that  so  far  as  Congress 
has  not  legislated  on  the  subject,  the  States  may  regu- 
late commerce,  at  least  internal  commerce.  Of  this  I 
remark  in  passing,  that  if  they  can,  it  is  difficult  to  see 
why  they  may  not  add  regulations  to  foreign  commerce 
beyond  those  made  by  Congress,  for  the  power  over 
both  is  vested  in  the  Federal  legislature  by  the  same 
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words.  But  I  apprehend  it  will  be  found  on  examina- 
tion that  the  cases  that  have  sustained  State  laws  al- 
leged to  have  been  regulations  of  inter- State  commerce 
have  been  those  that  related  to  bridges  or  dams  across 
streams  wholly  within  a  State,  or  other  kindred  sub- 
jects— things  only  in  a  restricted  sense  commercial 
subjects.  Wilson  v.  Blackbird  Creek  Co.,  2  Pet.  250 ; 
Oilman  v.  Philadelphia,  3  Wall.  713.  They  are  ex- 
ceptional. The  subjects  are  such  as  in  the  last  men- 
tioned case  it  is  said  "can  be  best  regulated  by  rules 
and  provisions  suggested  by  the  varying  circumstances 
of  different  locialities,  and  limited  in  their  operation  to 
such  localities  respectively.''  But,  without  pursuing 
this  subject  further,  it  may  safely  be  said  that  none  of 
them  are  like  the  present.  They  admit,  and  some  of 
them  assert,  that  wherever  subjects  of  the  power  to  reg- 
ulate commerce  are  in  their  nature  national,  or  admit 
of  one  uniform  system  or  plan  of  regulation^  may 
justly  be  said  to  be  of  such  a  nature  as  to  require  ex- 
clusive legislation  by  Congress.  Surely  passage  and 
transportation  through  a  State  are  of  this  nature.  If 
not,  it  is  unfortunate.  It  is  of  national  importance  that 
in  regard  to  such  subjects  there  should  be  but  one  reg- 
ulating power,  for  if  one  State  can  directly  tax  persons 
and  property  passing  through  it,  or  indirectly,  by  tax- 
ing the  use  of  means  of  transportation,  every  other 
may ;  thus  commercial  intercourse  between  States  re- 
mote from  each  other  may  be  destroyed.  The  produce 
of  Western  States  may  be  effectually  excluded  from 
Eastern  markets ;  for  though  it  might  bear  the  imposi- 
tion of  a  tax  by  one  State,  it  would  be  crushed  under 
the  weight  of  many. 

I  have  already  protracted  ^his  opinion  to  such  a 
length  that  I  do  not  feel  justified  in  refering  to  many 
of  the  decided  cases.  In  Almy  v.  California,  24  How.  169, 
it  was  ruled  by  the  supreme  court  that  a  law  of  the  State 
imposing  a  stamp  duty  upon  bills  of  lading  for  gold  or 
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silver  transported  from  that  State  to  any  -port  or  place 
out  of  the  State,  was  substantially  a  tax  upon  the 
transportation  itself,  and  was  unconstitutional.  It  is 
true  the  decision  was  rested  on  the  ground  that  it  was 
a  tax  upon  exports ;  and,  subsequently,  in  WoodruflF  v. 
Parham,  8  Wall.  123,  the  court  denied  the  correctness 
of  the  reasons  given  for  the  decision  ;  but  they  said  at 
the  same  time  the  case  was  well  decided  for  another 
reason,  viz :  that  such  a  tax  was  a  regulation  of  com- 
merce— ^a  tax  imposed  upon  the  transportation  of  goods 
from  one  State  to  another,  over  the  high  seas,  in  con- 
flict with  that  freedom  of  transit  of  goods  and  persons 
between  one  State  and  another,  which  is  within  the  rule 
laid  down  in  Crandall  v.  Nevada,  6  Wall.  85,  and  with 
the  authority  of  Congress  to  regulate  commerce  among 
the  States,  In  the  very  recent  case  of  Crandall  v.  Ne- 
vada, 6  WaU.  35,  it  was  held  that  a  special  tax  imposed 
by  the  State  on  railroad  and  stage  companies  for  every 
passenger  carried  out  of  the  State  by  them,  was  a  tax 
on  the  passenger  for  the  privilege  of  passing  through 
the  State  by  ordinary  modes  of  travel,  and  not  simply 
a  tax  on  the  business  of  the  companies.  Hence  it  was 
ruled  that  the  power  of  a  State  to  impose  such  a  tax  is 
inconsistent  with  rights  conferred  by  the  Constitution 
on  the  Federal  government  and  on  the  people,  and  con- 
sequently that  no  State  can  lay  such  a  tax.  The  ma- 
jority of  the  court,  indeed,  declined  to  put  their  de- 
cision upon  the  ground  that  the  tax  was  a  regulation  of 
inter-State  commerce,  and  as  such,  beyond  the  reach 
of  the  State,  but  all  the  judges  agreed  that  the  State 
law  was  unconstitutional  and  void.  The  chief  justice 
and  Mr.  Justice  Clifford  thought  the  judgment 
should  have  been  placed  exclusively  on  the  ground 
that  the  act  of  the  State  legislature  was  inconsistent 
with  the  power  conferred  upon  Congress  to  regulate 
commerce  among  the  several  States,  and  I  do  not  un- 
derstand that  the  other  members  of  the  court  held  de- 
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cisively  tliat  it  was  not  thus  inconsistent.  The  case,  in 
any  view  of  it,  decides  tliat  a  State  cannot  directly 
or  indirectly  tax  persons  for  passing  through  or  out  of 
it.  That  is  enough  for  the  case  I  have  before  me.  The 
Delaware  statute  of  April,  1869,  does  indirectly  levy  a  , 
tax  upon  both  persons  and  property  for  transit  through 
the  State,  into  it,  and  out  of  it.  It  is,  therefore,  in  my 
opinion,  so  far  in  conflict  with  the  Constitution  of  the 
United  States. 

I  shall,  therefore,  enjoin  against  any  steps  for  the  as- 
sessment^ collection,  or  payment  of  the  tax  prescribed 
by  section  21  of  the  act  of  April  8,  1869,  namely, 
the  tax  for  the  use  of  locomotives,  passenger  cars, 
freight  cars,  and  trucks,  and  I  shall  refase  the  injunc- 
tion prayed  for  to  prevent  the  collection  and  payment 
of  the  tax  prescribed  by  section  16,  upon  the  actual  cash 
value  of  every  share  of  the  capital  stock  of  the  com- 
pany defendant,  and  I  shall  also  refuse  an  injunction 
against  the  collection  and  payment  of  the  tax  prescribed 
by  section  20  upon  the  net  earnings  or  increase  of  the 
company. 

Decree  accordingly. 
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PAREZ'   CASE. 

Circuit  Courts  Second  Circuit;  Southern  District  qf 

New  Tork^  June  3!,  1870. 

Extradition.— Evidence  and  Pbooedube. 

The  complaint  in  a  foreign  extradition  case  is  not  defective  because  it 
does  not  aver  personal  knowledge  of  the  deponent,  being  a  foreign 
consul,  of  the  facts  charged.  An  official  statement  of  the  charge, 
by  a  consul,  made  with  distinctness  enough  to  enable  the  accused  to 
understand  what  is  charged,  is  a  sufficient  complaint. 

The  complaint  in  a  foreign  extradition  case  need  not  show  that  any 
warrant  has  been  issued  against  the  accused,  abroad. 

The  warrant  issued  by  a  commissioner  in  a  foreign  extradition  case, 
need  not  show  that  the  commissioner  was  appointed  to  issue  the 
particular  warrant  An  averment  of  his  authority  to  issue  such  war- 
rants generally,  is  good. 

Under  the  convention  with  Switzerland,  11  8t(xt.  at  L,  608,  extradi- 
tion  is.warranted,  when  one  of  the  specified  crimes  has  been  com- 
mitted,  if  it  is  subject  to  infamous  punishment  by  the  laws  of  the 
country  where  it  was  committed.  It  need  not  also  be  infamous  by 
the  laws  of  the  United  States. 

There  is  no  rule  of  procedure  in  foreign  extradition  cases,  which  en- 
titles the  accused  to  cross-examine  the  complainant,  before  any  evi- 
dence has  been  offered  on  behalf  of  the  prosecution. 

When,  upon  the  hearing  of  a  foreign  extradition  case,  depositions  of 
witnesses  examined  abroad,  authenticated  in  the  manner  prescribed 
by  the  act  of  June  22, 1860,  12  StaU  at  L.  84,  are  produced  on  the 
question  of  criminality,  the  judicial  authorities  here  are  bound  to 
give  them  the  same  effect  as  would  be  given  to  the  testimony  of  the 
witnesses  if  personaUy  present  and  testifying.  Thus,  if  the  charge 
is  forgery,  and  the  depositions  show  that  the  witnesses  had  the  al- 
leged forged  papers  before  them,  no  objection  can  be  heard  that 
such  papers  are  not  produced  upon  the  examination. 

In  reviewing  the  proceedings  in  a  foreign  extradition  case,  upon  habeas 
corpus  and  certiorari^  the  court  cannot  pass,  in  any  manner,  upoA 
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the  discharge  of  the  executive  f mictions  of  the  president.  If  the 
mandate  of  the  president,  authenticated  by  the  State  department^ 
shows  that  the  president  considers  that  satisfactory  evidence  has 
been  produced  that  the  person  named  stands  charged  with  the 
crime,  the  court  can  in  no  manner  question  the  evidence  on  which 
the  president  came  to  that  conclusion. 

The  various  rules  which  govern  the  authentication  of  the  papers  re- 
quisite or  admissible  in  proceedings  of  foreign  extradition, — stated 
and  explained. 

In  foreign  extradition  cases,  the  examination  of  the  offender  must  be 
conducted  according  to  the  laws  of  the  State  in  which  the  proceed- 
ing is  had,  as  respects  all  particulars  which  are  not  specially  regu- 
lated by  a  statute  of  the  United  States. 

If  the  laws  of  the  State  entitle  a  person  under  preliminary  examina- 
tion for  a  crime  against  those  laws  to  testify  in  his  own  behalf, — 
«.  pr.,  iyi  T,  LatDS  of  1869,  ch.  678, — ^then  a  person  under  examination 
with  a  view  to  his  extradition  is  entitled  to  be  so  examined. 

To  justify  holding  a  person  accused  of  crime  against  a  foreign  govern- 
ment, for  extradition,  evidence  furnishing  good  reason  to  believe 
that  the  crime  alleged  has  been  committed  by  the  person  charged, 
is  necessary.  But  the  examining  magistrate  should  not  require  the 
full  proof  which  would  insure  a  conviction  upon  a  trial  in  chief 

Where,  upon  proceedings  to  revise  the  action  of  an  examining  com- 
missioner, in  committing  a  person  charged  with  crime  against  a  for- 
eign government,  for  extradition,  it  appeared  that  the  commissioner 
erred  in  refusing  to  permit  the  prisoner  to  be  examined  on  his  own 
behalf — Seld^  that  the  prisoner  must  be  discharged  from  custody 
under  the  final  commitment ;  but  that  he  was  properly  held  under 
the  warrant  of  arrest,  and  must  be  remanded  to  the  custody  of  the 
marshal  thereunder,  and  the  examination  should  proceed  anew. 

Hearing  upon  writs  of  habeas  corpus  and  certiorari. 

Blatchford,  J. — In  this  case  a  writ  of  Tidbeas 
corpus  and  writ  of  certiorari  have  been  issued  to  re- 
view the  proceedings  whicli  have  taken  place  before 
Kenneth  G.  White,  Esq.,  a  United  States  commission-' 
er,  in  reference  to  the  application  of  the  authorities  of 
the  Swiss  Confederation  for  the  extradition  of  the 
petitioner,  Francois  Farez.  The  proceedings  which 
took  place  before  the  commissioner  have  been  brought 
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before  me,  and  the  questions  involved  have  been  folly 
discussed  by  the  respective  counseL 

It  appears  by  the  record  that  the  proceedings  went 
on  before  Commissioner  White  by  consent,  he  not 
having  been  the  commissioner  who  issued  the  warrant 
of  arrest,  and  that  before  the  matter  was  proceeded 
with  at  all  before  Commissioner  White  on  the  part  of 
prosecuting  party,  a  motion  was  made  before  the  said 
commissioner  by  the  accused,  to  dismiss  the  complaint 
and  warrant  on  several  grounds. 

The  first  ground  was,  that  the  complaint  was  in- 
sufficient, because  it  did  not  contain  anything  more 
than  an  official  statement  on  the  X)art  of  the  deponent, 
as  consul,  &c.,  that  the  prisoner  was  charged  with  the 
crimes  stated,  and  did  not  contain  the  express  personal 
averment  to  that  eflTect,  required  by  law.  I  do  not 
think  there  is  anything  in  that  objection.  Necessarily, 
in  carrying  out  the  provisions  of  extradition  treaties, 
the  complaint  must,  in  many  cases,  be  made  by  the 
representative  of  the  foreign  government ;  and  all  that 
can  be  required  is  that  it  shall  be  sufficiently  specific, 
clear,  and  distinct  in  its  averments  to  enable  the 
party  accused  to  understand  precisely  what  it  is  he  is 
charged  with.  The  complaint  made  in  this  case  by  the 
Swiss  consul  in  his  official  capacity,  he  not  pretending 
to  any  personal  knowledge  of  the  matters  set  forth  in 
the  complaint,  contains  all  the  necessary  and  proper 
averments  to  enable  the  party  accused  ^o  understand 
what  offenses  he  is  charged  with  having  committed ; 
and  there  is  no  force  in  the  objection  that  it  does  not 
contain  anything  but  an  official  statement 

The  second  objection  was,  that  it  did  not  appear  by 
the  complaint  by  what  magistrate  abroad  the  war- 
rant against  the  prisoner  had  been  issued,  so  as  to 
enable  the  commissioner  to  decide  whether  such  mag- 
istrate had  authority  in  the  premises.  The  complaint 
states  that  a  warrant  of  arrest  against  the  prisoner,  on 
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acconnt  of  the  crimes  specified  in  the  complaint,  has 
been  issued  by  the  competent  and  proper  judicial  au- 
thority for  the  purpose,  in  the  jurisdiction  of  the  Swiss 
Confederation.  If  the  averment  in  question  were  a 
material  averment,  undoubtedly  the  one  found  in  this 
complaint  would  be  insufficient.  But  it  is  not  a  neces- 
sary preliminary  step  to  an  investigation  under  an  ex- 
tradition treaty,  that  a  warrant  shall  have  been  issued 
abroad.  Theitefore,  the  averment  in  question  is  sur- 
plusage. 

The  third  objection  was,  that  it  did  not  appear  by 
the  warrant  that  the  commissioner  was  appointed 
by  the  circuit  court  of  the  United  States  for  the  pur- 
pose of  issuing  the  same.  That  objection  was  not 
urged  on  the  hearing  before  me.  The  point  involved 
in  the  objection  is,  that  the  warrant  does  not  show  that 
the  commissioner  was  appointed  by  the  circuit  court  to 
issue  this  particular  warrant.  That  is  true  ;  but  it  is 
not  necessary  that  it  should  so  appear.  It  does  appear, 
on  the  face  of  the  warrant,  that  he  was  appointed  to  is- 
sue warrants  in  all  cases  of  extradition  falling  under 
the  provisions  of  the  acts  of  Congress  of  August  12, 
1848,  and  June  12,  1860.  The  act  of  1848,  9  Stat,  at 
L.  302,  applies  to  any  treaty  or  convention  for  extra- 
dition between  the  government  of  the  United  States  and 
any  foreign  government,  and  gives  the  power  to  issue  a 
warrant  to  any  commissioner  authorized  so  to  do  by 
any  of  the  courts  of  the  United  States.  This  warrant 
avers  that  the  commissioner  who  issues  it  is  a  commis- 
missioner  appointed  by  the  circuit  court  of  the  United 
States  for  the  Southern  District  of  New  York,  and  is  a 
magistrate,  and  is  a  commissioner  specially  appointed 
to  execute  the  act  of  August  12,  1848,  and  the  act  of 
June  22,  1860.    That  is  sufficient. 

The  fourth  objection  was,  that  the  complaint  did  not 
allege  that  the  crime  in  question  was  punishable  by  in- 
&mous  punishment  in  the  United  States,  and  that  it 
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was  necessary  that  the  crime  should  be  so  punishable 
to  bring  it  under  the  treaty.  The  averment  of  the  com- 
plaint in  that  respect  is,  that  the  crimes  alleged  are 
contrary  to  the  laws  of  the  Swiss  Confederation,  and 
are  by  such  laws  subject  to  infamous  punishment,  and 
to  punishment  by  imprisonment  in  the  State  prison. 
There  is  no  averment  that  they  are  subject  to  in- 
famous  punishment  by  the  laws  of  the  United  States. 
The  convention  for  extradition  betweeUi  the  United 
States  and  Switzerland,  11  Stat,  at  L.  693,  says,  that 
persons  shall  be  delivered  up  according  to  the  pro- 
visions of  the  convention,  who  shall  be  charged  vnth 
the  crimes  thei'ein  specified,  "when  these  crimes  are 
subject  to  infamous  punishment."  My  interpretation 
of  this  provision  is,  that  when  one  of  the  specified 
crimes  has  been  committed,  and  the  extradition  of  the 
person  who  has  committed  it  is  demanded,  it  is  suf- 
ficient if  such  crime  is  subject  to  infamous  punishment 
in  the  country  where  it  was  committed,  without  its 
being  necessary  that  it  should  be  also  subject  to  in- 
famous punishment  in  the  country  from  which  the  ex- 
tradition of  such  person  is  demanded.  The  complaint 
is,  therefore,  sufficient  in  this  respect,  without  regard 
to  the  question  whether  it  is  necessary  to  make  any 
averment  of  the  kind  in  the  complaint,  which  perhaps 
may  be  doubtful.  , 

The  fifth  objection  was,  that  there  was  no  evidence 
that  the  supreme  power  of  the  Swiss  Confederation  had 
made  a  demand  on  the  government  of  the  United  States 
for  the  extradition  of  the  prisoner.  That  objection  was 
cured  by  the  production  afterwards  of  the  mandate 
from  the  president  of  the  United  States,  which  suf- 
ficiently showed  that  a  demand  for  the  extradition  of 
the  prisoner  had  been  made  by  the  only  authority 
which  the  government  of  the  United  States  is  called 
upon  tiO  recognize  as  representing  the  Swiss  Confed- 
eration. 
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The  objections  referred  to  were  all  of  them  properly 
overruled  by  the  commissioner.  He  also  properly  over- 
ruled a  motion,  based  upon  those  objections,  to  dismiss 
the  proceedings.  Then  the  case  on  the  part  of  the 
prosecution  was  commenced,  and  the  counsel  for  the 
prisoner  claimed  the  right  to  cross-examine  the  com- 
plainant before  any  other  evidence  should  be  offered 
on  the  i)art  of  the  prosecution.  That  claim  was  over- 
ruled by  the  commissioner,  and  an  exception  to  such 
ruling  was  taken.  I  see  no  objection  whatever  to  that 
ruling.  The  prisoner  had  the  right  to  call  the  Swiss 
consul,  who  was  the  complainant,  as  a  witness,  and  ex- 
amine him  at  any  stage  of  the  case,  but  he  could  not 
properly  claim  the  right  to  cross-examine  him  before 
any  other  evidence  was  offered,  when  it  appeared  on 
the  face  of  the  complaint  that  the  consul  did  not 
pretend  to  have  any  personal  knowledge  of  the  matters 
stated  in  the  complaint. 

Then  the  complaint,  and  the  sworn  depositions  at- 
tached thereto,  made  before  the  judicial  authorities  in 
Switzerland,  were  offered  in  evidence  before  the  com- 
missioner. The  counsel  for  the  prisoner  objected  to 
their  admission  in  evidence  on  several  grounds.  The 
first  was,  that  the  mandate  issued  from  the  State  de- 
partment had  not  been  produced  and  put  in  evidence. 
The  mandate  was  then  produced  by  the  counsel  for  the 
prosecution,  and  given  to  the  commissioner,  and  it  is 
now  before  me.  The  return  of  the  commissioner  to  the 
writ  of  certiorari  does^^iot  state  that  the  mandate  was 
put  in  evidence,  but  as  the  objection  taken  was  that  it 
had  not  been  put  in  evidence,  and  as  it  was  produced 
and  given  to  the  con:imissioner,  it  must  be  intended 
that  it  wad  put  in  evidence  for  all  practical  purposes* 
The  record  does  not  show  that  any  objection  was  taken 
to  the  competency  of  the  mandate  as  evidence,  after  it 
had  so  been  given  to  the  commissioner ;  and  I  regard 
the  mandate  as  sufficient  in  form. 


353  Second  Cibcitit  ;  New  Tobk. 

Farez*  Case. 

The  second  objection  taken  to  the  admissibility  of 
the  papers  from  Switzerland  was,  that  the  charge  being 
forgery,  the  alleged  forged  papers  onght  to  be  pro- 
duced before  any  other  evidence,  conld  be  introduced. 
The  objection  is  not  well  taken.  The  evident  intention 
of  Congress  in  the  act  of  June  22,  1860,  12  Stai.  at  L. 
84,  as  was  held  by  Mr.  Justice  Nelson,  Ju^ge  Ship- 
MAK,  and  myself,  in  the  case  of  In  re  Henrich,  5 
EUxtchf.  414,  was  to  enlarge  the  field  of  evidence  in 
these  cases.  As  was  stated  by  Judge  Shipman  in  his 
opinion  in  that  case :  "The  act  of  June  22,  1860,  en- 
larges the  class  of  documentary  evidence  which  may 
be  adduced  in  support  of  the  charge  of  criminalty." 
He  further  said  that,  "in  regard  to  the  depositions 
upon  which  the  foreign  warrant  of  arrest  may  have  is- 
sued, embraced  in  section  2  of  the'  act  of  August,  1848, 
it  provides  for  the  admission  of  any  depositions,  war- 
rants, or  other  papers,  or  copies  of  the  same,  which 
are  so  authenticated  that  the  tribunals  of  the  country 
where  the  oflTense  was  committed  would  receive  them 
for  the  same  purpose."  It  is  also  quite  apparent  that 
when  these  depositions,  authenticated  in  such  a  man- 
ner as  to  entitle  them  to  be  received  for  similar  purposes 
by  the  tribunals  of  Switzerland,  are  received  in  evi- 
dence here  on  the  question  of  the  criminality  of  the 
prisoner,  as  they  are  entitled  to  be,  under  the  act  of 
1860,  the  judicial  authorities  here  are  bound  to  give 
to  them  the  same  effect  as  if  the  witnesses  themselves 
were  personally  present,  testifying  here.  In  the  pres- 
ent case  it  appears,  by  the  papers  from  Switzerland, 
that  on  the  occasion  of  the  giving  of  testimony  by  the 
witnesses  whose  depositions  were  taken,  copies  of  which 
are  produced  as  evidence,  the  alleged  forged  instru- 
ments were  produced  and  shown  to  them,  and  they  ex- 
amined them,  and  examined  their  signatures  to  them, 
and  stated  that  they  did  not  know  such  signatures. 
On  this  state  of  facts,  it  is  quite  clear  that  there  is  noth- 
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ing  in  the  objection  taken,  'because  the  depositions  pro- 
duced are  the  depositions  of  witnesses  who  had  the  al- 
leged forged  papers  before  them  at  the  time  of  giving 
such  depositions.  The  case  stands  now  precisely  as  tf 
the  witnesses  had  been  examined  in  i)erson  before  the 
commissioner,  and  the  alleged  forged  papers  had  been 
produced  to  them  before  him. 

The  third  objection  was^  that  the  charge  set  forth  in 
the  complaint  was  subsequent  in  date  to  that  set  forth 
in  the  mandate  of  the  president,  and  that  therefore  the 
charge  before  the  commissioner  was  another  and  a  dif- 
ferent one  from  that  set  forth  in  such  mandate.  There 
is  no  force  in  this  objection.  The  mandate  was  issued 
on  December  9,  1869.  It  alleges  that  the  political  agent 
and  consul-general  of  Switzerland  has  made  applica- 
tion to  the  government-of  the  United  States,  for  the  ar- 
rest of  Francois  Farez,  charged  with  the  crime  of  for- 
gery and  embezzlement,  and  alleged  to  be  »  fugitive 
from  the  justice  of  Switzerland,  and  believed  to  be 
within  the  jurisdiction  of  the  United  States.  All  that 
this  language  implies  is  that,  before  December  9,  1869, 
Farez  had  committed  the  crime  of  forgery  and  embezzle- 
ment in  Switzerland,  and  had  fled  from  there  to  the 
United  States.  The  evidence  that  was  placed  before  the 
president  is  something  with  which  this  court  has  noth- 
ing to  do.  This  court  cannot  pass,  in  any  manner 
whatever,  upon  the  discharge  of  the  executive  functions 
of  the  president.  It  is  sufficient  that  the  president,  as 
is  evidenced  by  a  jpaiper  coming  through  the  recognized 
authority  of  the  government,  the  secretary  of  state, 
has  come  to  the  conclusion  that  satisfactory  evidence 
has  been  produced  to  him  that  Farez  is  charged  with 
this  crime.  This  court  can  in  no  manner  examine  into 
the  question  as  to  the.  evidence  on  which  the  president 
came  to  that  conclusion.  The  jmpers  put  in  evidence 
before  the  commissioner  show  that,  although  the  com- 
plaints of  the  persons  who  made  the  charge  before  the 
IT  -23 
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magistrate  in  Switzerland  were  made  on  December  14^ 

1869,  and  the  magistrate  proceeded  to  make  farther 
investigations  in  regard  to  the  matter  on  January  21 , 

1870,  yet  the  offenses  to  which  all  the  pai)er8  relate 
were  committed,  if  at  aU,  whefl  the  forged  instruments 
were  passed  away  by  Farez,  namely,  in  August,  1869. 
Therefore,  in  no  proper  sense  does  the  complaint  set 
forth  offenses  subsequent  in  the  date  of  their  commis- 
sion to  those  set  forth  in  the  mandate.  The  complaint 
sets  forth  offenses  committed  at  some  time  in  August, 
1869,  and  the  mandate  of  December  9, 1869,  only  refers 
to  an  offense  ppviously  committed.  The  mandate  is, 
indeed,  very  general,  but  the  complaint  which  was  im- 
mediately put  before  the  officer  who  issued  the  warrant 
is  specific  and  clear,  and  there  is  nothing  to  show  that 
the  mandate  and  the  complaint  refer  to  different 
offenses.  The  mandate  authorizes  an  arrest  for  forgery, 
and  the  offense  of  forgery  is  the  offense  set  forth  in  the 
complaint  and  in  the  warrant  of  arrest. 

The  fourth  objection  to  the  documents  was  that 
they  were  not  properly  legalized.  The  objection  is 
very  general.  It  does  not  properly  state  wherein  the 
legalization  was  imperfect ;  but  I  have  considered  every 
question  raised  upon  the  legality  of  the  papers. 

It  was  held  in  the  case  of  In  re  Henrich  that  papers 
of  the  character  of  those  here  presented  axe  admissible 
under  the  act  of  1860,  when  properly  authenticated, 
and  that  the  act  intends  to  enlarge  the  class  of  docu- 
mentary evidence  which  may  be  adduced  in  support  of 
the  charge  of  criminality,  and,  in  addition  to  the  depo- 
sitions on  which  a  foreign  warrant  of  arrest  may  have 
issued,  provides  for  the  admission  of  any  depositions, 
warrant,  or  other  papers  or  copies  of  the  same,  which 
are  authenticated  in  a  certain  manner.  Therefore,  it  is 
no  objection  to  these  papers  that  they  do  not  appear  to 
have  been  papers  on  which  a  warrant  of  arrest  was 
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issued  abroad  against  the  prisoner.    The  only  question 
is,  as  to  whether  the  papers  are  property  authenticated. 

The  act  of  1860  provides  that  the  certificate  of  the 
principal  diplomatic  or  consular  officer  of  the  United 
States  resident  in  Switzerland  shall  be  proof  that  any 
paper  or  other  document  offered  in  evidence  is  authen- 
ticated in  the  manner  required  by  that  act.  The  diplo- 
matic or  consular  officer  must  state  that  the  papers  are 
authenticated  so  as  to  entitie  them  to  be  received  for 
similar  purposes  by  the  tribunals  of  Switzerland ;  that 
is,  entitted  to  be  received  by  the  tribunals  of  Switzer- 
land for  sindlar  purposes  for  which  the  papers  men- 
tioned in  section  2  of  the  act  of  1848  are  to  be  received, 
namely,  for  the  purpose  of  being  evidence  of  the  crimi- 
nality of  the  person  apprehended. 

The  certificate  in  this  case  of  the  minister  resident 
of  the  United  States  in  Switzerland,  Mr.  Rublee,  dated 
Februarys,  1870,  certifies  that  "the  foregoing  copies 
of  the  warrant,  depositions,  and  other  papers  are  le- 
gally and  properly  authenticated  so  as  to  entitle  them 
to  be  received  for  similar  purposes  by  the  tribunals  of 
the  Swiss  Confederation,  and  to  be  received  by  the 
said  tribunals  for  the  purposes  and  similar  purposes 
mentioned  in  section  2  of  the  act  of  Congress  entitled 
*  An  act  for  giving  effect  to  certain  treaty  stipulations 
between  this  and  foreign  governments,  for  the  appre- 
hension and  delivering  up  of  certain  offenders,'  ap- 
proved August  12,  1848." 

This  certificate  follows  the  language  of  the  act  of 
1860.  The  same  objection  that  is  made  to  this  mode  of 
certification  was  made  to  the  certificate  in  the  case  of 
In  re  Henrich.  The  objection  was  there  taken  that  the 
certificate  of  the  minister  did  not  state  explicitly  that 
the  paper  was  admissible  by  the  tribunals  of  the  for- 
eign country  in  support  of  the  charge  of  criminality,  or 
as  evidence  of  the  criminality  of  the  prisoner.  Prom 
the  report  of  that  case,  it  appears  that  the  certificate 
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stated  as  this  one  does,  that  the  paper  was  receivable 
for  ^^  similar  purposes."  On  that  subject  the  court, 
in  that  case,  after  referring  to  the  act  of  1848  as  stating 
that  the  purposes  for  which  the  documentary  evidence 
is  made  admissible  are  to  support  the  charge  of  crimin- 
ality, says  that  the  act  of  1860  declares  that  the 
documentary  evidence  which  it  makes  admissible  is  to 
be  received  for  the  same  purposes  mentioned  in  section 
3  of  the  act  of  1848 — ^that  is,  in  evidence  of  the  criminal- 
ity of  the  prisoner.  It  farther  says:  " The  meaning 
of  the  certificate  is  perfectly  obvious,  when  considered 
in  reference  to  its  object,  and  in  connection  with  the 
certificates  of  the  Prussian  officials.  The  latter  declare 
it  to  be  a  valid  piece  of  evidence  touching  the  chaige 
of  criminality,  which  it  embraces  and  sets  forth  with 
particularity."  In  the  present  case,  the  certificate  of 
the  minister  refers  to  the  papers  as  being  legally  and 
properly  authenticated,  so  as  to  entitie  them  to  be  re- 
ceived for  similar  purposes  by  the  tribunals  of  the 
Swiss  Confederation.  The  authentication  which  is  thus 
referred  to  by  the  minister,  is  a  certificate  made  by  the 
chancellor  of  the  Swiss  Confederation.  He  certifies  to 
the  signature  of  the  chief  of  the  State  chancery  of  the 
canton  of  Berne,  in  Switzerland,  and  to  the  authentic- 
ity of  the  seal  of  such  State  chancery.  He  adds :  "I 
moreover  certify  that  Mr.  Justin  Brossabd,  president 
of  the  tribunal  of  the  District  of  the  Franches  Mon- 
tagues, Canton  Berne,  Switzerland,  is,  according  to  the 
conditions  of  the  actual  legislation  of  that  canton  of 
Switzerland,  competent  to  institute  penal  examina- 
tions of  the  nature  of  the  one  which,  conformably  with 
the  foregoing  papers,  was  opened  and  carried  on 
agreeably  with  the  forms  of  legislation  adopted 
in  the  Canton  Berne,  against  Francois  Parez,  black- 
smith, burgher  of  Bpiquerez,  Canton  Berne,  and 
latterly  established  at  Les  Bois,  as  an  inn -keeper, 
in  said  canton  of  Byrne,  for  forgery,  and  the  uttering 


SpcoiTD  Circuit  ;  New  York.  357 

Farez*  Case. 

of  papers  forged  by  him ;  fhat,  in  x)articular,  the  afore- 
said Mr.  Justin  Brossard,  in  Ms  said  caj^acity  of  presi- 
dent of  the  tribunal  of  the  district  of  the  Franches 
Montagnes,  is  legally  authorized,  and,  in  said  district, 
the  only  judge  competent  to  admit  complaints  against 
crimes  of  the  nature  of  those  which  f^u^z  has  com- 
ftutted,  to  issue  warrants.of  arrest  and  to  cause  them  to 
be  executed,  to  hear  witnesses,  appoint  experts,  and 
receive  legal  oaths ;  that  further,  the  interrogatories  and 
opinions  of  experts,  here  above  reported  by  said  Justin 
Brossard,  would  be  amply  sufficient  to  warrant  the  ar- 
rest of  Francois  Farez,  and  his  committal  for  trial  and 
judgment  before  the  tribunals  of  the  canton  of  Berne, 
if  he  were  in  Switzerland,  for  the  crime  of  forgery  and 
uttering  forged  i)apers,  of  which  he  is  accused."  That 
is  a  certiJScate,  in  substance,  that  the  interrogatories 
and  opinions  of  exx>erts  contained  in  these  papers  are 
receivable  before  the  tribunals  of  the  canton  of  Berne, 
in  Switzerland,  as  evidence  of  the  criminality  of  Farez, 
because  it  expressly  states  that  they  would  be  sufficient 
to  warrant  his  arrest  and  committal  for  trial.  If  they 
are  sufficient  for  that  purpose,  it  necessarily  follows 
that  they  must  be  receivable  in  evidence  on  the  ques- 
tion of  his  criminality. 

Taking  the  certificate  of  the  minister  and  the  chan- 
cellor together,  there  is  a  substantial  compliance 
with  the  act  of  1860.  And  even  if  the  certificate  of  the 
chancellor  is  to  be  regarded  as  speaking  only  of  the  in- 
terrogatories and  the  opinions  of  experts  as  being  suffi- 
cient to  warrant  the  arrest  of  Farez  and  his  committal 
for  trial,  and  as  not  referring  to  the  complaints  and  the 
depositions  (which  form  part  of  the  papers)  of  the  par- 
ties whose  names  were  forged,  still  the  certificate  of  the 
minister,  which  covers  byname  "the  warrant,  deposi- 
tions, and  other  pai)ers,"  covers  complaints,  the  depo- 
sitions, the  interrogatories,  the  opinions  of  the  experts, 
and  their  report,  and  all  other  documents.    Therefore, 
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on  the  certificate  of  the  minister  by  itself,  there  is  a 
sufficient  compliance  with  the  act  of  1860,  irrespective 
of  anything  that  is  fonnd  in  the  certificate  of  the  chan- 
cellor. 

The  farther  objection  was  taken  that  each  one  of 
these  pax)ers  ought  to  have  been  certified  by  itself  But 
I  think  that  these  papers  form  substantially  one  pro- 
ceeding and  one  document  Each  paper  refers  to  the 
papers  which  precede  it,  and  they  are  all  as  much  con- 
nected together  as  are  the  papers  which  form  the  rec- 
ord in  a  suit  in  a  court  of  the  United  States.  All  of 
them  are  proceedings  before  the  same  magistrate,  in  the 
same  tribunal,  and  relate  to  the  same  transaction,  and 
I  think  they  are  properly  certified  as  one  paper,  and 
were  properly  admitted  in  evidence. 

The  warrant  of  arrest  issued  against  the  prisoner  in 
Switzerland,  and  translations  of  the  foreign  documents, 
and  the  statutes  of  the  State  of  New  York,  were  then 
put  in  fvidence  without  objection.  It  was  then  ad- 
mitted by  the  counsel  for  the  prisoner,  that  the  prisoner 
was  Francois  Farez,  and  that  he  was  a  farrier  and  hotel- 
keeper  at  Les  Bois,  Switzerland. 

The  prosecution  then  rested,  and  the  counsel  for  the 
prisoner  moved  to  discharge  the  prisoner  on  several 
grounds.  The  first  was  that  it  ought  to  be  shown  that 
the  punishment  for  the  oflfense  charged  was  infamous, 
and  that  that  had  not  been  shown.  I  think  that  the 
proper  construction  of  article  14  of  the  convention  with 
the  Swiss  Confederation  is,  that  there  can  be  no  extra- 
dition of  a  person  charged  with  any  of  the  crimes  enu- 
merated in  that  article,  unless  such  crime  is  subject  to 
infamous  punishment  in  the  country  where  the  crime 
is  committed. 

It  was,  therefore,  necessary  to  show,  in  this  case, 
that  the  crime  with  which  Farez  was  charged  was  sub- 
ject to  infamous  punishment  in  Switzerland.  That 
was,  in  my  judgment,  sufficiently  shown.    The  offense 
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charged  was  cleajly,  according  to  the  papers,  an  of- 
fense against  the  laws  of  the  canton  of  Berne,  just  as 
here  it  wonld  have  been  an  offense  against  the  laws  of 
the  State  of  New  York.  The  complaint  and  the  war- 
rant issued  against  the  prisoner  in  Switzerland,  suf- 
ficiently show  that  the  crimes  charged  are  punishable 
there  by  imprisonment  in  the  State  prison,  which  must 
be  held  to  be  an  infamous  punishment. 

The  second  ground  was  that  the  charge  before  the 
commissioner  was  not  the  same  as  that  set  forth  in  the 
mandate*  This  objection  has  been  already  disposed 
of. 

The  third  ground  was  that  the  notes  alleged  to  have 
been  forged  had  not  been  produced.  That  objection, 
also,  has  been  already  passed  upon. 

The  fourth  ground  was  that  the  evidence  contained 
in  the  documents  produced  was  not  suflBicient  to  war- 
rant the  holding  of  the  accused,  I  think  that  it  was 
sufficient. 

The  motion  to  discharge  the  prisoner  was  denied  by 
the  commissioner  in  respect  to  each  of  the  grounds 
stated.  The  counsel  for  the  defense  then  called  the  pris- 
oner as  a  witness,  and  the  counsel  for  the  prosecution  ob- 
jected to  his  being  sworn  and  examined,  on  the  ground 
that  he  was  incomi)etent  as  a  witness.  The  commissioner 
sustained  the  objection,  and  in  that  respect,  I  think,  he 
erred.  He  ought  to  have  permitted  the  prisoner  to  be 
examined.  The  proceedings  before  a  magistrate,  in 
this  district,  in  a  case  of  extradition,  must  be  conducted 
according  tx)  the  laws  of  the  State  of  New  York  in  the 
particulars  in  which  such  proceedings  are  not  specially 
regulated  by  a  statute  of  the  United  States.  By  an  act 
of  the  legislature  of  the  State  of  New  York,  passed 
May  7,  1869,  N.  T.  Sess.  Laws  o/1869,  ch.  678,  it' is 
jffovided  that  in  all  proceedings  in  the  nature  of  crimi- 
nal proceedings,  in  any  and  all  courts,  and  before  any 
and  all  officers  and  persons  acting  judicially,  a  person 
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charged  with  the  commission  of  a  crime  shall  at  his 
own  request,  but  not  otherwise,  be  deemed  a  competent 
witness.  In  this  case,  the  counsel  for  the  defense  called 
the  prisoner  himself  as  a'  witness.  It  must  be  intended 
that  this  was  done  at  the  request  of  the  prisoner,  acting 
through  his  counsel.  I  think  the  prisoner  had  a  right  to 
make  his  statement  as  a  witness.  Article  13  of  the  con- 
vention in  question  provides  that  the  })er8on  charged 
with  the  crime  shall  be  delivered  up  only  when  the  fact 
of  the  commission  of  the  crime  shall  be  so  established  as 
to  justify  his  apprehension  and  commitment  for  trial,  if 
the  crime  had  been  committed  in  the  country  where 
such  person  shall  be  found.  Applied  to  this  case,  this 
provision  requires  that,  in  order  to  warrant  the  com- 
mitment of  the  party  for  trial,  the  same  evidence  shall 
be  required  of  the  fact  of  the  commission  of  the  crime 
in  Switzerland,  as  would  be  required  of  the  fact  of  the 
commission  of  the  like  crime,  if  it  had  been  committed 
here.  The  good  sense  of  this  provision  requires  that 
the  fact  of  the  commission  of  the  crime  shall  be  estab- 
lished in  such  a  manner  and  according  to  such  forms 
of  proceeding  as  would  be  required  if  the  crime  had 
been  committed  in  the  country  where  the  person  shall 
be  •found.  The  word  "country"  necessarily,  under 
our  form  of  government,  in  carrying  out  the  provisions 
of  the  convention,  means  the  special  political  jurisdic- 
tion that  has  cognizance  of  the  crime.  In  this  case,  the 
forms  of  proceeding  that  must  be  observed  are  those  of 
the  State  of  New  York ;  and  the  prisoner  must  have 
an  opportunity,  if  he  desires,  of  making  his  own  state- 
ment on  oath.  This  view  is  confirmed  by  the  analogous 
course  of  proceeding  which  exists  in  respect  to  the  ex- 
amination of  oflTenders  charged  with  crimes  against  the 
United  States.  It  is  provided  by  section  33  of  the  judic- 
iary act  of  1789,  that  for  any  crime  or  offense  against  th« 
United  States,  the  offender  may,  agreeably  to  the  usual 
mode  of  process,  that  is,  mode  of  procedure,  against 
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offenders  in  the  State  where  such  offender  may  be 
fonnd,  be  arrested  and  imprisoned  or  bailed,  as  the 
case  may  be,  for  trial  before  the  proper  court  of  the 
United  States. 

It  was  urged  on  the  hearing,  on  the  strength  of  an  ob- 
servation made  by  Mr.  Justice  Nelson  in  the  case  of 
jEpp.  Eaine,  3  Blatchf.  1, 10,  that  the  evidence  before  the 
commissioner  must  be  so  full  as,  in  his  judgment,  if  he 
were  sitting  on  the  final  trial  of  the  case,  to  warrant  a  con- 
viction of  the  prisoner.  While  I  always  hesitate  to  differ 
with  Mr.  Justice  Nelson  in  opinion,  I  am  not  prepared 
to  adopt  this  view.  It  seems  to  me  to  be  in  conflict  with 
the  decision  in  the  case  of  Burr.  In  that  case.  Chief  Jus- 
tice Habshall  sat  as  a  committing  magistrate  on  the 
question  as  to  whether  Burr  should  be  committed  for 
trial  for  the  crime  of  setting  on  foot  an  expedition  against 
the  territories  of  a  nation  at  peace  with  the  United 
States.  The  chief  justice  said,  1  Burr's  Trial,  11 :  "  On 
an  application  of  this  kind,  I  certainly  should  not  re- 
quire that  proof  which  would  be  necessary  to  convict  the 
person  to  be  committed  on  a  trial  in  chief:  nor  should 
I  even  require  that  which  should  absolutely  convince 
my  own  mind  of  the  guilt  of  the  accused ;  but  I  ought 
to  require,  and  I  should  require,  that  probable  cause  be 
shown ;  and  I  understand  probable  cause  to  be  a  case 
made  out  by  proof,  furnishing  good  reason  to  believe 
that  the  crime  alleged  had  been  committed  by  the  person 
charged  with  having  committed  it."  The  chief  justice 
acted  upon  that  view,  and  committed  Colonel  Burr  for 
trial.  The  convention,  in  the  present  case,  says  that  the 
fact  of  the  commission  of  the  crime  must  be  so  established 
as  to  justify  the  commitment  of  the  accused  for  trial,  if 
the  crime  luad  been  committed  here.  The  question  before 
Chief  Justice  Marshall,  in  the  case  of  Burr,  was 
merely  the  question  whether  Burr  should  be  committed 
for  trial,  ai^d  the  question  as  to  the  eictent  to  which  the 
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fkct  of  the  commission  of  the  crime  mnst  be  estab- 
lished. To  say  that  the  evidence  must  be  such  as  to 
require  the  conviction  of  the  prisoner  if  he  were  on  trial 
before  a  petit  jury  would,  if  applied  to  cases  of  extra- 
dition, be  likely  to  work  great  injustice.  The  theory 
on  which  treaties  for  extradition  are  made  is,  that  the 
place  where  a  crime  was  committed  is  the  proper  place  in 
which  to  try  the  person  charged  with  having  committed 
it ;  and  nothing  is  required  to  warrant  extradition  except 
that  sufficient  evidence  of  the  fitct  of  the  commission  of 
the  crime  shall  be  produced  to  justify  a  commitment 
for  trial  for  the  crime.  In  acting  under  section  83  of 
the  judiciary  a,ct  of  1789  in  regard  to  oflTenses  against 
the  United  States,  a  committing  magistrate  acts  on  the 
principle  that,  in  substance,  after  an  examination  into 
the  matter,  and  proper  opportunity  for  the  giving  of 
testimony  on  both  sides,  there  is  reasonable  ground  to 
hold  the  accused  for  trial.  The  contrary  view  would 
lead  to  the  conclusion  that  the  accused  should  not  be 
given  up  to  be  tried  in  the  country  in  which  the  offense 
was  committed,  the  country  where  the  witnesses  on 
both  sides  are  presumptively  to  be  found,  but  should 
be  tried  in  the  country  in  which  he  may  happen  to  be 
found.  Such  a  result  would  entirely  destroy  the  ob- 
ject of  such  treiities. 

Tlie  record  shows  that  a  motion  was  made  to  the 
commissioner,  on  the  part  of  the  prisoner,  to  adjourn 
the  further  hearing  of  the  case  for  a  suflBicient  length  of 
time  tp  allow  the  prisoner  to  send  for  and  obtain  evi- 
dence from  Switzerland,  to  be  used  on  the  examination, 
and  that  the  prisoner  be  admitted  to  bail.  This  motion 
was  denied,  and  properly  ;  for  no  sufficient  foundation 
had  been  laid  for  it  at  that  time. 

Afterwards,  the  counsel  for  the  prisoner  renewed  the 
motion  for  an  adjournment  for  a  sufficient  length  of 
time  to  allow  the  prisoner  to  send  for  and  obtain  evi- 
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dence  from  Switzerland,  and,  in  support  of  such  motion, 
read  the  affidavits  of  the  prisoner  and  of  another  per- 
son. The  motion  was  denied,  and  properly ;  for  the 
affidavits  do  not  show  that  there  is  any  evidence,  either 
oral  or  documentary,  on  the  part  of  the  prisoner,  that 
exists  or  is  accessible,  or  is  likely  to  be  obtained.  No 
magistrate  would,  on  such  affidavits,  have  been  justified 
in  granting  the  motion.  At  the  same  time,  if  the 
prisoner  desires  to  be  examined  himself,  or  to  have  any 
witnesses  examined  whom  he  shall  produce,  he  ought 
to  have  the  opportunity  to  examine  them. 

The  counsel  for  the  prisoner  having  stated  that  he 
had  no  other  evidence  to  offer  on  the  part  of  the  defense, 
the  commissioner  held  that  the  evidence  produced  was 
sufficient  to  sustain  the  charge  made,  and  that  the 
prisoner  should  stand  committed,  to  await  the  order  of 
the  proper  executive  authority  of  the  United  States. 
Under  such  commitment,  he  is  now  held  by  the  mar- 
shal. 

I  believe  I  have  considered  every  question  which  has 
been  raised  in  the  case.  I  think  that  the  only  error 
which  the  commissioner  made  was  the  one  which  I 
have  pointed  out,  of  not  permitting  the  prisoner  to  be 
examined  as  a  witness,  for  himself.  Although,  under 
the  laws  of  the  United  States,  a  person  on  trial  for  a 
crime  before  a  petit  jury  cannot  be  a  witness  for  him- 
self, yet  the  preliminary  examination  of  an  offender 
against  the  laws  of  the  United  States  must  be  con- 
ducted according  to  the  mode  of  procedure  which 
prevails  in  the  State  where  such  offender  is  found  ;  and 
a  like  rule  is  to  be  observed  under  a  treaty  of  extradi- 
tion like  the  one  now  under  consideration. 

The  prisoner  must  be  discharged  from  custody  under 
the  final  commitment  by  the  commissioner ;  but  he  is 
properly  held  under  the  warrant  of  arrest,  and  must  be 
remanded  to  the  custody  of  the  marshal  thereunder. 
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The  prox>er  coarse  will  be  to  proceed  with  the  examina- 
tion before  the  commissioner  de  novo. 

Ordered  accordingly. 

KoTK. — See  7  Blatehf,  491,  where  this  decision  was  reviewed  by 
WooDBtJTF,  Circuit  Judge,  and  approved ;  particularly  upon  the  point 
that  the  petitioner  was  not,  for  the  error  in  refusing  to  permit  him  to 
testify,  entitled  to  an  absolute  discharge,  but  only  to  a  discharge  from 
the  first  commitment,  leaving  the  examination  to  proceed  anew. 

See,  also,  other  proceedings  affecting  the  same  petitioner,  7 
Blatckf.U. 
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Cfircuit  Courty  Tenth  Circuit ;  District  of  California^ 

October  T.,  1863. 
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Tbeason. — Definition  and   Punishment. — ^Aidino 

Rebellion. 

Although  in  criminal  trials  in  United  States  courts,  the  jury  have 
power  to  disregard  the  instructions  of  the  court,  and  in  case  of 
acquittal  their  decision  will  be  final ;  yet  it  is  their  duty  to  take  the 
law  from  the  court,  and  apply  it  to  the  facts  of  the  case. 

The  history  of  the  constitutional  definition  of  treason,  and  the  meaning 
of  its  terms,  explained. 

Rebels,  being  citizens,  are  not  enemies  within  the  meaning  of  the 
Constitution ;  hence,  a  conviction  for  treason,  in  promoting  a  rebel- 
lion, cannot  be  sustained  under  that  branch  of  the  constitutional  de- 
finition which  speaks  of  '*  adhering  to  their  enemies,  giving  them 
aid  and  comfort." 

But  aid  rendered  to  a  rebellion  may  sustain  a  conviction  under  that 
clause  of  the  definition  which  relates  to  levying  war. 

To  constitute  a  levying  of  war,  there  must  be  an  assemblage  of  people 
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with  force  and  arms,  to  oTerthrow  the  goyeniment  or  resist  the 
laws. 
Where  war  has  been  leyied,  all  who  aid  in  its  prosecution  by  perform- 
ing any  part  in  furtherance  of  the  common  object,  however  minute, 
or  howeyer  remote  from  the  scene  of  action,  are  guilty  of  treason. 
An  indictment  under  section  %  of  the  act  of  July  17,  1862,  12  Btat,  at 
L.  590,  need  not  use  the  phrase  ^Meyying  war,**  specifically;  to     ^ 
follow  the  language  of  the  act  is  sufficient. 
/The  true  construction  of  the  act  of  July  17, 1862,  for  the  punishment 
/      of  treason,  is,  that  Congress  intended,  1.  To  preserve  the  act  of  1790 
(which  prescribes  the  death  penalty)  in  force  for  the  prosecution  and 
I        punishment  of  offenses  committed  previous  to  July  17,  1862,  unless 
'         the  parties  accused  are  convicted  under  the  act  of  the  latter,  date, 
for  subsequent  offenses ;  and,  2.  To  punish  treason  thereafter  commit- 
l        ted  with  either  death,  or  fine  and  imprisonment,  in  the  discretion  of 
\        the  court,  unless  the  treason  consist  in  engaging  in  or  assisting    ' 
a  rebellion  or  insurrection ;  in  which  event,  the  death  penalty  is  to 
'  _  be  abandoned,  and  a  less  penalty  is  to  be  inflicted.  -''^ 

The  purchase  of  a  vessel,  guns,  and  ammunition ;  the  preparing  her  for 
sea,  and  making  her  ready  for  service  in  the  aid  of  the  rebellion  of 
citizens  of  the  United  States  against  the  goverment  thereof,  and  d 
after  war  has  been  levied,  with  the  purpose  of  attacking  and 
destroying  American  vessels,  are  overt  acts  of  treason. 
That  such'  acts  done  in  furtherance  of  the  common  design  of  the  insur . 
gents,  give ''  aid  and  comfort"  to  the  rebellion,  is  a  conclusion  of  law 
*  which  follow  the  acts,  whether  the  vessel  actually  sails,  or  whether 
its  cruise  be  successful  or  not.  /  It  is  not  essential  to  constitute  givingl^ 
aid  and  comfort,  that  the  effort  should  be  successful,  and  actually  j 
render  assistance.  Overt  agts,  which,  if  successful,  would  advance^ 
the  interests  of  the  rebellioii,  amount  to  aid  and  comfort.  ^  *" 

A  letter  of  marque,  issued  by  a  self-styled  government,  erected  by 
some  of  the  States,  or  the  people  thereof,  in  rebellion  against 
the  authority  of  the  United  States,  constitutes  no  defense  to  a  judi- 
cial trial  for  treason  in  acts  of  levying  war,  done  under  such  letter,  . 
so  long  as  the  legislative  and  executive  departments  have  not  recog- 
nized the  existence  of  such  self  otyted  government,  and  its  authority 
to  issue  letters  of  marque. 

Trial  of  an  indictment  before  Judges  Field  and 
Hoffman. 

The  schooner  Chapman  was  Iseized  by  the  United 
States  revenue  officers,  while  sailing,  or  about  to  sail 
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from  the  port  of  San  Francisco,  on  a  cruise  in  the 
service  of  the  then  so-called  Confederate  States,  against 
the  commerce  of  the  United  States ;  and  the  owner  of 
the  vessel  and  leaders  of  the  expedition  were  indicted, 
under  the  act  of  Congress  of  July  17, 1862,  for  engaging 
in  and  giving  aid  and  comfort  to  the  then  existing  rebel- 
lion against  the  government  of  the  United  States. 
The  indictment  aUeged,  in  substance : 

1.  The  existence  of  a  rebellion  against  the  United 
States,  their  authority  and  laws. 

2.  That  the  defendants  traitorously  engaged  in  and 
gave  aid  and  comfort  to  the  same. 

3.  That,  in  the  execution  of  their  treasonable  pur- 
poses, they  procured,  fitted  out,  and  armed  a  vessel  to 
cruise  in  the  service  of  the  rebellion  on  the  high  seas, 
and  commit  hostilities  against  the  citizens,  property, 
and  vessels  of  the  United  States ;  and  that  the  vessel 
sailed  on  such  cruise. 

A  Twlle  prosequi  was  afterwards  entered  as  to  Law, 
the  captain,  and  Libby,  the  mate,  and  they  became 
witnesses  for  the  prosecution. 

The  evidence  disclosed  the  following  facts :  ,    . 

For  a  long  time  previous  to  the  expedition  upon 
which  the  indictment  was  founded,  two  of  the  defend- 
ants, Harpending,  a  Kentuckian,  and  Rubery,  an 
Englishman,  had  contemplated  the  fitting  out^  from  the 
port  of  San  Francisco,  of  a  Confederate  privateer.  To 
this  end,  several  vessels  had  been  examined  by  them, 
and  they  had  gone  so  far  as  to  make  a  voyage,  in 
a  small  craft,  to  Seros  island,  off  the  Mexican  coast,  to 
see  if  it  would  serve  as  a  depot  at  which  to  land  the 
passengers  of  mail  steamers,  which  they  hoped  to  cap- 
ture. They  relied,  for  the  necessary  means  to  carry 
their  intentions  into  effect,  upon  the  ability  of  Rubery 
to  realize  funds  upon  drafts  made  by  him  on  England. 
In  this  they  had  been  disappointed.  Harpending  made 
the  acquaintance  of  Law,  invited  him  to  a  room  occu- 
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pied  jointly  by  himself  and  Rubery,  and  there  broached 
to  him  the  subject  of  the  expedition,  producing  and 
exhibiting  to  Law  a  letter  of  marque,  signed  by  Jeflfer- 
son  Davis,  the  head  of  the  pretended  government  of  the 
rebellion.  This  document  assumed  to  grant  permission 
to  bum,*  bond,  or  take  into  Confederate  ports  all 
vessels  sailing  under  the  flag  of  the  United  States* 
Accompanying  it  was  a  letter  of  instructions,  in  which 
was  a  form  for  the  bond  to  be  taken.  Law  entered  into 
the  scheme.  ' 

Shortly  afterwards,  a  suitable  vessel  (The  Chapman) 
was  found  by  Harpending,  and  purchased  by  another 
of  the  defendants,  Greathouse,  a  Kentuckian,  who  had 
been  a  banker,  and  who,  having  some  means,  was 
brought  into  the  entei-prise.  Greathouse  also  purchased 
the  arms  and  ammunition  necessary  for  the  cruise, 
through  the  agency  of  a  broker,  to  whom  he  pretended 
that  he  was  acting  in  the  interest  of  the  Liberal  party  in 
Mexico.  These  embraced  two  brass  twelve-pounders, 
muskets,  pistols,  knives,  shells,  fuse,  caps,  powder, 
lead,  &c.  They  were  placed  on  board  the  vessel,  in 
twenty-nine  cases,  marked  ''machinery,"  "oil-mill," 
&c.,  in  as  quiet  and  expeditious  a  manner  as  the 
circumstances  of  the  case  demanded.  Some  fifteen  or 
twenty  uniforms,  such  as  are  usually  worn  by  men  on 
vessels  of  war,  were  found  on  board. 

Libby  was  then  engaged  by  Law  to  go  as  mate,  with 
a  full  knowledge  of  the  object  of  the  voyage. 

The  vessel  was  put  up  for  the  Mexican  port  of  Man- 
zanillo,  and  some  freight  was  received,  but  not  enough 
for  a  full  cargo.  Greathouse  purchased  four  thousand 
feet  of  lumber  with  which  to  construct  berths,  a  prison 
room,  and  a  lower  deck. 

^  The  plan  was  tp  proceed  first  to  the  island  of  Guad- 
alupe, and  there  land  Harpending  and  the  men  other 
than  seamen,  some  fifteen  in  number.  Thence  to  Man- 
zanillo,   for  the  purpose   of  delivering   the  freight. 
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Thence  back  to  the  island,  where  they  would  fit  for 
the  voyage,  and,  motmting  their  guns,  enter  npon  the 
service  of  the  rebellion.  The  conrse  marked  out  was, 
that  they  would  first  capture  a  downward  bound 
steamer  with  treasure  from  California ;  next,  the  ves- 
sel of  the  wreckers  then  employed  in  recoverihg  treas- 
ure from  the  wreck  of  the  steamer  Oolden  G^te,  on  the 
Mexican  coast,  near  Manzanillo ;  thence  they  were  to 
go  to  the  Chincha  Islands  and  bum  the  United  States 
vessels  there ;  thence  to  the  China  Sea,  and  finally,  in- 
to the  Indian  Ocean. 

A  dispute  arose  at  one  time  as  to  who  should*  have 
precedence  in  the  expedition.  Law  insisted  on  being 
second.  Harpending,  who  had  yielded  the  chief  com- 
mand to  Greathouse,  because  the  latter  had  furnished 
all  the  means,  was  held  to  be  entitled  to  the  second 
rank,  on  the  ground  that  he  had  traveled  on  horseback 
across  the  continent  to  the  capital  of  the  Confederacy,^ 
and  procured  a  letter  of  marque,  and  because  he  had 
nearly  exhausted  his  means  in  making  the  trip.  Law 
took  the  third  position. 

All  but  the  captain  were  got  on  board  during  the 
night  preceding  the  intended  departure.  The  men  wer« 
put  in  the  hold,  in  an  open  space  in  the  cargo,  directly 
under  the  main  hatch.  The  captain  had  gone  ashore 
early  in  the  evening,  with  the  linderstanding  that  he 
would  return  during  the  night.  Rubery  had  heard 
rumors  on  shore  during  the  evening  that  a  vessel  was 
to  be  seized,  and  in  view  of  this  supposed  danger,  pro- 
posed sailing  without  Law.  This  was  opposed  by  Great- 
house.  Libby  cast  off  the  line  at  about  daylight, 
hoisted  the  jib,  and  headed  the  schooner  out  into  the 
stream.  ''The  tide  running  strong,"  he  partially 
hoisted  the  mainsail.  Just  then  two  boats  pushed  off 
from  the  United  States  sloop  of  war  Cyane,  and  headed 
towards  the  Chapman.  Libby  called  Greathouse' s  at- 
tention to  the  boats,  and  said,  "  they  are  after  us," 
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whereupon  the  two  *' pulled  the  mainsail  up  a  little 
farther ;"  but  Libby  presently  remarked,  "  it  is  no  use  ; 
there  is  no  breeze,  we  cannot  get  out."  The  boats  soon 
came  up,  and  the  Chapman  was  boarded  by  the  officers 
of  the  government,  who  took  possession  of  her  and  of 
all  on  board. 

The  removal  of  the  main  hatch  exposed  to  view  the 
entire  complement  of  men.  Loaded  pistols  and  new  7 
bowie-knives  were  found  hastily  stowed  away  singly 
in  crevices  in  the  freight.  Numerous  fragments  of 
paper,  some  torn,  some  chewed,  and  some  partly 
burned,  were  found  strewn  about  the  hold,  and  two  of 
the  sailors,  who  had  been  forcibly  placed  in  the  hold 
during  the  night,  for  safe  keeping,  testified  that  some 
of  the  party  there  employed  the  time  intervening  be- 
tween the  boarding  of  the  vessel  and  opening  of  the 
hatchway,  in  destroying  papers.  In,  the  baggage  of 
Harpending  and  Rubery  were  found,  among  other  pa- 
pers of  a  similar  character,  a  plan  for  the  capture  of 
Fort  Alcatraz,  an  inflamatory  appeal  to  Southern  men 
in  California  to  rise  and  aid  the  Confederate  cause,  and 
the  form  of  an  oath  of  fidelity  to  their  cause,  in  which 
vengeance  was  invoked  on  all  who  should  prove  false. 
It  was  shown  that  Harpending  had  admitted  that  some 
of  these  papers  were  in  his  handwriting,  and  that  Ru- 
bery had  admitted  that  he  and  one  of  the  defendants 
had  spent  some  time  in  preparing  oaths. 

During  the  trial,  Moore's  Hebellion  Record  was 
oflTered  in  evidence  to  show  the  connection  with  the  re- 
bellion of  Jefferson  Davis,  whose  name  was  appended 
to  the  letter  of  marque,  with  the  rebellion.  A  witness 
testified  to  the  general  reliability  of  this  compilation. 

William  H.  Sharp,  United  States  district-attorney, 
and  Tliompson  Campbell^  for  the  government. 

n— 24  •   • 
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DeJo^  i>aA:^  and  Aleicander  Cwm/pbeLl^  for  the  de- 
fendants. 

•  Ptelb,  J.,  charged  the  jury  as  foDows : — OervUemen 
of  the  Jury :  Before  proceeding  to  give  any  instructions 
in  this  case,  it  may  be  proper  to  briefly  call  attention 
to  yonr  appropriate  and  only  province  in  the  deter- 
mination of  the  issues  presented.  There  prevails  a  very 
general,  but  an  erroneous  opinion,  that  in  aU  criminal 
cases  the  jury  are  the  judges  as  well  of  the  law  as  of 
the  fact — that  is,  that  they  have  a  right  to  disregard 
the  law  as  laid  down  by  the  court,  and  to  follow  their 
own  notions  on  the  subject*  Such  is  not  the  right  of 
the  jury.  They  have  the  power,  it  is  true,  to  disregard 
the  instructions  of  the  court,  and  in  case  of  acquittal 
their  decisicm  will  be  final — ^for  new  trials  are  not 
granted  in  criminal  cases  where  a  verdict  has  passed  in 
favor  of  the  defendant ;  but  they  have  no  right,  legal  or 
moral,  to  adopt  their  own  views  of  the  law*  It  is  their 
duty  to  take  the  law  from  the  court  and  apply  it  to  the 
focts  of  the  case.  It  is  the  province  of  the  court,  and 
of  the  court  alone,  to  determine  all  questions  of  law 
arising  in  the  progress  of  a  trial ;  and  it  is  the  province 
of  the  jury  to  pass  upon  the  evidence  and  determine 
all  contested  questions  of  fact.  The  responsibility  of 
deciding  correctly  as  to  the  law,  rests  solely  with  the 
court,  and  the  responsibility  of  finding  correctly  the 
facts,  rests  solely  with  the  jury.  The  separation  of  the 
functions  of  the  court  from  those  of  the  jury,  in  this  re- 
spect, is  essential  to  the  efficacy  and  safety  of  jury 
trials.  Any  other  doctrine  would  lead  only  1:o  con- 
fusion and  uncertainty  in  the  administration  of  justice. 
"  I  hold  it,"  says  Mr.  Justice  Story,  "  the  most  sacred 
constitutional  right  of  every  party  accused  of  crime, 
that  the  jury  should  respond  as  to  the  facts,  and  the 

court  as  to  the  law This  is  the  right  of 

every  citizen,  and  it  is  his  only  protection." 
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You  will,  therefore,  in  this  case,  gentlemen,  take 
the  law  from  the  court,  and  follow  it.  If  the  court  err, 
the  responsibility  will  not  be  shared  by  you. 

The  defendants  are  indicted  for  engaging  in  and 
giving  aid  and  comfort  to  the  existing  rebellion  against 
the  government  of  the  United  States.  The  indictment 
is  framed  under  section  2  of  the  act  of  Congress  of  July 
17,  1862,  entitled  "An  Act  to  suppress  insurrection,  to 
punish  treason  and  rebellion,  to  seize  and  confiscate  the 
property  of  rebels,  and  for  other  purposes;"  and  it 
charges  the  commission  of  acts,  which,  in  the  judgment 
of  the  court,  amount  to  treason  within  the  meaning  of 
the  Constitution.  Treason  is  the  only  crime  defined  by 
the  Constitution.  Tliat  instrument  declares  that ''  trea- 
son against  the  United  States  shall  consist  only  in 
levying  war  against  them,  or  in  adhering  to  their 
enemies,  giving  them  aid  and  comforts"  The  clause 
was  borrowed  from  an  ancient  English  statute,  enacted 
in  the  year  1352,  in  the  reign  of  Edward  the  Third, 
commonly  known  as  the  Statute  of  Treasons.  Previous 
to  the  passage  of  that  statute,  there  was  great  uncer- 
tainty as  to  what  constituted  treason.  Numerous 
offenses  were  raised  to  its  grade  by  arbitrary  construc- 
tions of  the  law.  The  statute  was  passed  to  remove 
this  uncertainty,  and  to  restain  the  power  of  the  crown 
to  oppress  the  subject  by  constructions  of  this  charac- 
ter. It  comprehends  aJl  treason  under  seven  distinct 
branches.  The  framers  of  our  Constitution  selected 
one  of  these  branches,  and  declared  that  treason  against 
the  United  States  should  be  restricted  to  the  acts  which 
it  designates.  "  Treason  against  the  United  States,"  is 
the  language  adopted,  "  shall  consist  only  in  levying 
war  against  them,  or  adhering  to  their  enemies,  giving 
them  aid  and  comfort."  No  other  acts  can  be  declared 
to  constitute  the  offense.  Congress  can  neither  extend, 
nor  restrict^  nor  define  the  crime.  Its  power  over  the 
subject  is  limited  to  prescribing  the  punishment. 
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At  the  time  tha  Constitution  was  firamed,  the  lan- 
guage incorporated  into  it  from  the  English  statute 
had  received  judicial  construction,  and  acquired  a  defi- 
nite meaning ;  and  that  meaning  has  been  generally 
adopted  by  the  courts  of  the  United  States.  Thus, 
Chief  Justice  Marshall,  in  commenting  upon  the  term 
"levying  war,'^  says:  "It  is  a  technical  term.  It 
is  used  in  a  very  old  statute  of  that  country  whose  lan- 
guage is  our  language,  and  whose  laws  form  the  sub- 
stratum of  our  laws.  It  is  scarcely  conceivable  that  the 
term  was  not  employed  by  the  framers  of  our  Constitu- 
tion in  the  sense  which  had  been  aflixed  to  it  by  those 
from  whom  we  borrowed  it.  So  £ax  as  the  meaning  of 
any  terms,  particularly  terms  of  art,  is  completely 
ascertained,  those  by  whom  they  are  employed  must  be 
considered  as  employing  them  in  that  ascertained 
meaning,  unless  the  contrary  be  proved  by  the  context 
It  is,  therefore,  reasonable  to  suppose,  unless  it  be 
incompatible  with  other  expressions  of  the  Constitution, 
that  the  term  '  levying  war '  is  used  in  that  instrument 
in  the  same  sense  in  which  it  was  understood  in  Eng- 
land and  in  this  country  to  have  been  used  in  the  stat- 
ute of  the  25th  of  Edward  III.,  from  which  it  is  bor- 
rowed." 

The  constitutional  provision,  as  you  perceive,  is 
divided  into  two  clauses — "  levying  war  against  the 
United  States,"  and  "adhering  to  their  enemies, 
giving  them  aid  and  comfort."  The  term  "  enemies," 
as  used  in  the  second  clause,  according  to  its  settled 
meaning  at  the  time  the  Constitution  was  adopted, 
applies  only  to  the  subjects  of  a  foreign  power  in  a 
state  of  open  hostility  with  us.  It  does  not  embrace 
rebels  in  insurrection  against  their  own  government. 
An  enemy  is  always  the  subject  of  a  foreign  poweV  who 
owes  no  allegiance  to  our  government  or  country.  We 
may,  therefore,  omit  all  consideration  of  this  second 
clause  in  the  constitutional  definition  of  treason.    To 
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convict  the  defendants,  they^ainst  be  brought  within 
the  first  clause  of  the  de£M!^n.  They  must  be  shown 
to  have  committed  &ts  which  amount  to  a  levying 
of  war  against  the  United  States.  To  constitute  a  levy- 
ing of  war,  there  must  be  an  assemblage  of  persons  in 
force,  to  overthrow  the  government,  or  to  coerce  its  con- 
duct. The  words  embrace  not  only  those  acts  by  which 
war  is  brought  into  existence,  but  also  those  acts  by 
which  war  is  prosecuted.  They  levy  war  who  create 
or  carry  on  war.  The  offense  is  complete,  whether  the 
force  be  directed  to  the  entire  overthrow  of  the  govern- 
ment throughout  the  country,  or  only  in  certain  por- 
tions of  the  country,  or  to  defeat  the  execution  and 
compel  the  repeal  of  one  of  its  public  laws. 

It  is  not,  however,  necessary  that  I  should  go  into 
any  close  definition  of  the  words  "  levying  war,"  for  it 
is  not  sought  to  apply  them  to  any  doubtful  case.  War 
has  been  levied  against  the  United  States.  War  of 
gigantic  proportions  is  now  waged  against  them,  and 
the  government  is  struggling  with  it  for  its  life.  War 
being  levied,  all  who  aid  in  its  prosecution,  whether  by 
open  hostilities  in  the  field,  or  by  performing  any  part 
in  the  furtherance  of  the  common  object,  "  however 
minute  or  however  remote  from  the  scene  of  action,'^ 
are  equally  guilty  of  treason  within  the  constitutional 
provision.  In  treason  there  are  no  accessories ;  all  who 
engage  in  the  rebellion,  at  any  stage  of  its  existence,  or 
who  designedly  give  to  it  any  species  of  aid  and  com- 
fort, in  whatever  part  of  the  country  they  may  be,  stand 
on  the  same  footing — ^they  are  all  principals  in  the  com- 
mission of  the  crime  ;  they  are  all  levying  war  against 
the  United  States. 

In  Exp.  BoUman,  4  Cranch^  127,  Mr.  Chief  Justice 
Marshall,  in  delivering  the  opinion  of  the  supreme 
court,  said  :  •'  It  is  not  the  intention  of  the  court  to  say 
that  no  individual  can  be  guilty  of  this  crime  who  has 
not  appeared  in  arms  against  his  country.    On  the  con- 
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trary,  if  war  be  actually  levied,  that  is,  if  a  body  of  men 
be  actually  assembled  for  the  purpose  of  effecting  by 
force  a  treasonable  purpose,  all  those  who  perform  any 
part,  however  minute,  or  however  remote  from  the 
scene  of  action,  and  who  are  actually  leagued  in  the 
general  conspiracy,  are  to  be  considered  as  traitors." 
And  in  commentrag  upon  this  language  on  the  trial  of 
Burr,  the  same  distinguished  judge  said :  "  According 
to  the  opinion,  it  is  not  enough  to  be  leagued  in  the 
conspiracy,  and  that  war  be  levied,  but  it  is  also  neces- 
sary to  perform  a  part :  that  part  is  the  act  of  levying 
war.  That  part,  it  is  true,  may  be  minute  ;  it  may  not 
be  the  actual  apx>earance  in  anns,  and  it  may  be  remote 
from  the  scene  of  action,  that  is,  from  the  place  where 
the  army  is  assembled  ;  but  it  must  be  a  part,  and  that 
part  must  be  performed  by  a  person  who  is  leagued  in 
the  conspiracy.  This  part,  however  minute  or  remote, 
constitutes  the  overt  act  of  which  alone  the  person  who 
performs  it  can  be  convicted."  2  Burr's  TriaZy  438-9. 
The  indictment  in  the  present  case,  as  I  have  already 
stated,  is  founded  upon  section  2  of  the  act  of  July  17, 
1862.  The  Constitution,  although  defining  treason, 
leaves  to  Congress  the  authority  to  prescribe  its  punish- 
ment. In  1790,  Congress  passed  an  act  affixing  to  the 
offense  the  penalty  of  death.  By  section  1  of  the  act  of 
July,  1862,  Congress  gave  a  discretionary  power  to  the 
courts  to  inflict  the  penalty  of  dea:th,  or  fine  and 
imprisonment,  providing  that  in  either  case  the  slaves 
of  the  party  convicted,  if  any  he  have,  shall  be  liberated. 
Section  2  of  the  act  declares,  "  that  if  any  person  shall 
hereafter  incite,  set  on  foot,  assist,  or  engage  in  any 
rebellion  or  insurrection  against  the  authority  of  the 
United  States,  or  the  laws  thereof,  or  shall  give  aid  or 
comfort  thereto,  or  shall  engage  in,  or  give  aid  and 
comfort  to  any  such  existingi  rebellion  or  insurrection, 
and  be  convicted  thereof,  such  person  shall  be  punished 
by  imprisonment  for  a  period  not  exceeding  ten  yeai-s, 
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or  by  a  fine  not  exceeding  ten  thousand  dollars,  and  by 
the  liberation  of  all  his  slaves,  if  any  he  have,  or  by 
both  said  punishments,  at  the  discretion  of  the  court." 

Section  4  provides  that  the  act  shall  not  be  con- 
strued in  any  way  to  aflfect  or  alter  the  prosecution, 
conviction,  or  punishment  of  any  person  guilty  of  trea- 
son before  its  passage,  unless  convicted  under  the  act. 

There  would  seem  upon  a  first  examination  to  be  an 
inconsistency  between  sections  1  and  2  of  this  act — 
section  1  declaring  a  particular  punishment  for 
treason,  and  section  2  declaring,  for  acts  which  may 
constitute  treason,  a  difierent  punishment.  It  appears 
firom  the  deba,te  in  the  Senate  of  the  United  States, 
when  section  2  was  under  consideration,  tl^t  it  was 
the  opinion  of  several  senators  that  the  commission  of 
the  acts  which  it  designates  might,  under  some  circum- 
stances, constitute  an  offense  less  than  treason.  The 
Constitution,  as  you  have  seen,  declares  that  "treason 
against  the  United  States  shall  consist  only  in  levying 
war,  or  in  adhering  to  their  enemies,  giving  them  aid 
and  comfort."  Rebels  not  being  enemies  within  its 
meaning,  an  indictment  alleging  the  giving  of  aid  and 
comfort  to  them  had  been,  as  was  stated,  held  defec- 
tive. But  if  such  ruling  had  been  made,  it  was  made', 
we  may  presume,  not  because  the  giving  of  aid  and 
comfort  to  rebels  was  not  treason,  but  because  the  par- 
ties giving  such  aid  and  comfort  were  equally  involved 
in  guilt  witli  those  in  open  hostilities,  and  should  have 
been  indicted  for  levying  war ;  for  every  species  of  aid 
and  comfort,  which,  if  given  tc)  a  foreign  enemy,  would 
constitute  treason  within  the  second  clause  of  the  con- 
stitutional provision — adhering  to  the  enemies  of  the 
United  States — would,  if  given  to  the  rebels  in  insur- 
rection against  the  government,  constitute  a  levying  of 
war  under  the  first  clause.  Section  2  of  the  act,  how- 
ever, relieves  the  subject  from  any  difficulty,  so  far  as 
the  form  of  the  indictment  is  concerned.    It  is  not  ne- 
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cessary  now  to  use  specifically  the  term  "levying  war ;" 
it  will  be  sufficient  if  the  indictment  follows  the  lan- 
guage of  the  act,  as  the  indictment  does  in  the  present 
case.  But  we  are  unable  to  conceive  of  any  act  desig- 
nated in  section  2  which  would  not  constitute  treason, 
except,  perhaps,  as  suggested  by  my  associate,  that  of 
inciting  to  a  rebellion.  K  we  lay  aside  the  discussion 
in  the  Senate,  and  read  the  several  sections  of  the  act 
together,  the  apparent  inconsistency  disappears.  Look- 
ing at  the  act  alone,  we  conclude  that  Congress  in- 
tended : — ^Ist,  to  preserve  the  act  of  1790,  which  pre- 
scribes the  penalty  of  death,  in  force  for  the  prosecution 
and  punishment  of  offenses  committed  previous  to 
July  17,  1862,  unless  the  parties  accused  are  convicted 
under  the  act  of  the  latter  date  for  subsequent  offen- 
ses ;  2nd,  to  punish  treason  thereafter  committed  with 
death,  or  fine  and  imprisonment,  in  the  discretion  of 
the  court,  unless  the  treason  consist  in  engaging  in  or 
assisting  a  rebellion  or  insurrection  against  the  author- 
ity of  the  United  States  or  the  laws  thereof,  in  which 
event  the  death  penalty  is  to  be  abandoned,  and  a  less 
penalty  inflicted.  By  this  construction  the  apparent 
inconsistency  in  the  provisions  of  the  different  sections 
is  avoided,  and  effect  given  to  each  clause  of  the  act 
The  defendants  are  therefore  in  fact  on  trial  for  treason, 
and  they  have  had  all  the  protection  and  privileges  al- 
lowed to  parties  accused  of  treason,  without  being  lia- 
ble, in  case  of  conviction,  to  the  penalty  which  all 
other  civilized  nations  have  awarded  to  this,  the  high- 
est of  crimes  known  to  the  law. 

The  indictment  charges,  that  on  March  16, 1863,  and 
long  before  and  since,  an  open  and  public  rebellion  by 
certain  citizens  of  the  United  States,  under  a  pretended 
government,  called  the  Confederate  States  of  America, 
has  existed  against  the  United  States  and  their  author- 
ity and  laws ;  that  the  defendants,  in  disregard  of  their 
aUegiance  to  the  United  States,  did  on  that  day  and 
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divers  other  times  before  and  since,  at  the  city  of  San 
Francisco,  " maliciously  and  traitorously"  engage  in, 
and  give  aid  and  comfort  to,  the  said  rebellion ;  that  in 
the  prosecution  and  execution  of  their  "treasonable 
and  traitorous"  purposes,  they  procured,  prepared, 
fitted  out,  and  armed  a  schooner,  called  the  J.  M.  Chap- 
man, then  lying  within  the  port  of  San  Francisco,  with 
intent  that  the  same  should  be  employed  in  the 
service  of  the  rebellion  to  cruise  on  the  high  seas,  and 
commit  hostilities  upon  the  citizens,  property,  and  ves- 
sels of  the  United  States  ;  and  that  they  entered  upon 
the  said  schooner  and  sailed  frojn  the  port  of  San  Fran- 
cisco upon  such  cruise,  in  the  service  of  said  rebellion. 
In  other  words,  the  indictment  alleges :  1st,  the  exis- 
tence of  a  rebellion  against  the  United  States,  their  au- 
thority and  laws ;  2nd,  that  the  defendants  traitorously 
engaged  in  and  gave  aid  and  comfort  to  the  same  ;  3rd, 
that  in  execution  of  their  treasonable  and  traitorous 
purposes,  they  procured,  fitted  out,  and  armed  a  vessel 
to  cruise  in  the  service  of  the  rebellion  upon  the  high 
seas,  and  commit  hostilities  against  the  citizens,  prop- 
erty, and  vessels  of  the  United  St^ites  ;  and,  4th,  that 
they  sailed  in  their  vessel  from  the  port  of  San  Fran- 
cisco, upon  such  cruise,  in  ithe  service  of  the  rebeUion. 

The  existence  of  the  rebellion  is  a  matter  of  public 
notoriety,  and,  like  matters  of  general  and  public  con- 
cern to  the  whole  country,  may  be  taken  notice  of  by 
judges  and  juries  without  that  particular  proof  which 
is  required  of  the  other  matters  charged.  The  public 
notoriety,  the  proclamations  of  the  president,  and  the 
acts  of  Congress,  are  sufficient  proof  of  the  allegation 
of  the  indictment  in  this  respect.  The  same  notoriety 
and  public  documents  are  also  sufficient  proof  that  the 
rebellion  is  organized  and  carried  on  under  a  pretended 
government,  called  the  Confederate  States  of  America. 

As  to  the  treasonable  purposes  of  the  defendants, 
there  is  no  conflict  in  the  evidence.    It  is  true,  the 


878  Tenth  Circuit  ;  Califoentia. 

United  States  e.  Greathonse. 

principal  witnesses  of  the  goyemment  are,  according  to 
their  own  statement,  co-conspirators  with  the  defend- 
ants and  equally  involved  in  guilt  with  them,  if  guilt 
there  be  in  any  of  them.  But  their  testimony,  as  you 
have  seen,  has  been  corroborated  in  many  of  its  essen- 
tial details.  You  are,  however,  the  exclusive  judges 
of  its  credibility.  The  court  will  only  say  to  you  that 
there  is  no  rule  of  law  which  excludes  the  testimony  of 
an  accomplice,  or  prevents  you  from  giving  credence  to 
it,  when  it  has  been  corroborated  in  material  particu- 
lars. Indeed,  gentlemen,  the  court  has  not  been  able 
to  perceive  from  the  argument  of  coun&el  that  the  truth 
of  the  material  portions  of  their  testimony  has  been 
seriously  controverted. 

It  is  not  necessary  that  I  should  state  in  detail  the 
evidence  produced.  I  do  not  propose  to  do  so.  It  is 
suflB^cient  to  refer  to  its  general  purport.  It  is  not  de- 
nied, and  it  will  not  be  denied,  that  the  evidence  tends 
to  establish  that  Harpending  obtained  from  the  presi- 
dent of  the  so-called  Confederate  States  a  letter  of 
marque — a  commission  to  cruise  in  their  service  on  the 
high  seas,  in  a  private  armed  vessel,  and  commit  hos- 
tilities against  the  citizens,  vessels,  and  property  of  the 
United  States ;  that  his  co-defendants  and  others  en- 
tered into  a  conspiracy  with  him  to  purchase  and  fit 
out  and  arm  a  vessel,  and  cruise  under  the  said  letter 
of  marque,  in  the  service  of  the  rebellion ;  that  in  pur- 
suance of  the  conspiracy  they  purchased  the  schooner 
J.  M.  Chapman ;  that  they  purchased  cannon,  shells, 
and  ammunition,  and  the  means  usually  required  in 
enterprises  of  that  kind,  and  placed  them  on  board  the 
vessel ;  that  they  employed  men  for  the  management 
of  the  vessel ;  and  that,  when  everything  was  in  readi- 
ness, they  started  with  the  vessel  from  the  wharf,  with 
*  the  intention  to  sail  from  the  port  of  San  Francisco  on 
the  arrival  on  board  of  the  captain,  who  was  momenta- 
rily expected.    Gentlemen,  I  do  not  propose  to  say 
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anything  to  you  upon  the  much  disputed  questions, 
whether  or  not  the  vessel  ever  did,  in  fact,  sail  from 
the  port  of  San  Francisco,  or  whether,  if  she  did  sail, 
she  started  on  the  hostile  expedition.  In  the  judgment 
of  the  court  they  are  immaterial,  if  you  find  the  facts 
to  be  what  I  have'  said  the  evidence  tends  to  establish. 

When  Harpending  received  the  letter  of  marque, 
with  the  intention  of  using  it,  if  such  be  the  case  (and  it 
is  stated  by  one  of  the  witnesses  that  he  represented 
that  he  went  on  horseback  over  the  plains  expressly  to 
obtain  it),  he  became  leagued  with  the  insurgents — ^the 
conspiracy  between  him  and  the  chiefs  of  the  rebellion 
was  complete ;  it  was  a  conspiracy  to  commit  hostili- 
ties on  the  high  seas  against  the  United  States,  their  au- 
thority and  laws.  If  the  other  defendants  united  with 
him  to  carry  out  the  hostile  expedition,  they  too,  be- 
came leagued  with  him  and  the  insurgent  chiefs  in  Vir- 
ginia, in  the  general  conspiracy.  The  subsequent  pur- 
chasing 6{  the  vessel  and  the  guns  and  the  ammuni- 
tion, and  the  employment  of  the  men  to  manage  the 
vessel,  if  these  acts  were  done  in  fartherance  of  the 
common  design,  were  overt  acts  of  treason.  Together, 
these  acts  complete  the  essential  charge  of  the  indict- 
ment. In  doing  them,  the  defendants  were  performing 
a  part  in  aid  of  the  great  rebellion.  They  were  giving 
it  aid  and  comfort.  • 

It  is  not  essential,  to  constitute  the  giving  of  aid  and 
comfort,  that  the  enterprise  commenced  should  be  suc- 
cessful, and  actually  render  assistance.  If,  for  exam- 
ple, a  vessel  fully  equipped  and  armed  in  the  service 
of  the  rebellion  should  fail  in  its  attack  upon  one  of 
oui*vessels,  and  be  itself  captured,  no  assistance  would, . 
in  truth,  be  rendered  to  the  rebellion  ;  but  yet,  in  judg- 
ment of  law — ^in  legal  intent — ^the  aid  and  comfort  would 
be  given.  So  if  a  letter  containing  important  intelli-  ' 
gence  for  the  insurgents,  be  forwarded,  the  aid  and 
comfort  are  given,  though  the  letter  be  intercepted  on 
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its  way.  Thus,  Poster,  in  his  Treatise  on  Oravm  Law, 
says :  "  And  the  bare  sending  money  or  provisions,  or 
sending  intelligence  to  rebels  or  enemies,  which  in  most 
cases  is  the  most  effectual  aid  that  can  be  given  them, 
will  make  a  man  a  traitor,  though  the  money  or  intelli- 
gence should  happen  to  be  intercepted ;  for  the  party  in 
sending  it  did  all  he  could ;  the  treason  was  complete 
on  his  part,  though  it  had  not  the  effect  he  in- 
tended," 

Wherever  overt  acts  have  been  committed  which,  in 
their  natural  consequence,  if  successful,  would  encour- 
age and  advance  the  interests  of  the  ref)ellion,  in  judg- 
ment of  law,  aid  and  comfort  are  given.  Whether  aid 
and  comfort  are  given — ^the  overt  acts  of  treason  being 
established— is  not  left  to  the  balancing  of  probabili- 
ties ;  it  is  a  conclusion  of  law. 

If  the  defendants  obtained  a  letter  of  marque  from 
the  president  of  the  so-called  Confederate  States,  the 
fact  does  not  exempt  them  from  prosecution  in  the 
tribunals  of  the  country  for  the  acts  charged  in  the  in- 
dictment. The  existence  of  civil  war,  and  the  applica- 
tion of  the  rules  of  war  to  particular  cases,  under  special 
circumstances,  do  not  imply  the  renunciation  or  waiver 
by  the  Federal  government  of  any  of  its  rights  as 
sovereign  towards  the  citizens  of  the  seceded  States. 

As  matter  of  policy  and  humanity,  the  govern- 
ment of  the  United  States  has  treated  the  citizens  of  the 
so-called  Confederate  States  taken  in  open  hostilities 
as  prisoners  of  war,  and  has  thus  exempted  them  from 
trial  for  violation  of  its  municipal  laws.  But  the  courts 
have  no  such  dispensing  power ;  they  can  only  enforce 
the  laws  as  they  find  them  upon  the  statute-book. 
They  cannot  treat  any  new  government  as  having  au- 
thority to  issue  commissions  or  letters  of  marque  which 
wiU  afford  protection  to  its  citizens,  until  the  legislative 
and  executive  departments  have  recognized  its  exist- 
ence.   The  judiciary  follows  the  political  department 
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of  the  government  in  these  particulars.  By  that  de- 
partment, the  rules  of  war  have  been  applied  only  in 
special  cases;  and  notwithstanding  the  application, 
Congress  has  legislated,  in  jiumerous  instances,  for  the 
punishment  of  aU  parties  engaged  in,  or  rendering  as- 
sistance  in  any  way  to  the  existing  rebellion.  The  law 
under  which  the  defendants  are  indicted,  was  passed 
after  captives  in  war  had  been  treated  and  exchanged 
as  prisoners  of  war,  in  numerous  instances. 

But  even  if  full  belligerent  rights  had  been  conceded 
to  the  Confederate  States,  such  rights  could  not  be  in- 
voked for  the  protection  of  persons  entering  within  the 
limits  of  States  which  have  never  seceded,  and  secretly 
getting  up  hostile  expeditions  against  our  government 
and  its  authority  and  laws.  The  local  and  temporary 
allegiance,  which  every  one — citizen  or  alien — owes  to 
the  government  under  which  he  at  the  time  lives,  is 
sufficient  to  subject  him  to  the  penalties  of  treason. 

These,  gentlemen,  constitute  all  the  instructions  I 
have  to  give.  My  associate.  Judge  Hoffman,  will  sub- 
mit some  further  observations  to  you.  '  The  case  is  one 
of  much  interest — not  because  it  is  the  only  case  for 
treason  tried  in  the  State,  but  because  of  the  great  im- 
portance of  the  principles  involved.  As  you  will 
weigh  carefully  the  evidence,  and  be  guided  by  the  in- 
structions of  the  court,  you  will  have  no  difficulty  in 
reaching  an  intelligent  and  just  verdict. 

Hoffman,  J.,  then  gave  additional  instructions  to 
the  jury,  substantially  consistent  with  those  above 
stated. 

The  jury  found  a  verdict  of : 

Guilty. 

Note. — Sentence  imposing  both  fine  and  imprisonment  was  in  due 
form  pronounced  upon  the  prisoners  by  Mr*  Justice  Field. 

Rubery,  the  Englishman,  was  subsequently  pardoned  by  President 
Lincoln,  at  the  request  of"  our  good  friend,^'  John  Bright,  of  England. 
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The  other  prisoners  were  subsequently,  during  the  attendance  of 
Justice  Field  upon  the  supreme  court  at  Washington,  brought  before 
District  Judge  Hoffman,  upon  hdbetu  corput ;  and  were  released  from 
custody,  upon  taking  the  oath  prescribed  in  a  general  amnesty  procla- 
mation, issued  by  the  president,  after  their  sentence,  and  upon  giying 
bonds  for  ftiture  good  behavior.    See  the  following  case. 


GREATHOUSE'S    CASE. 

Circuit  Courts  Tenth  Gircuit;  Northern  District  of 

Calif omiay  1864. 

Criminal  Jurisdiction. — ^Pardons. 

The  authority  given  to  judges  of  the  United  States  courts,  by  section  14 
of  the  act  of  September  24, 1789, 1  8tat  at  L.  81,  to  grant  writs  of' 
hdheoA  corpus^  extends  to  cases  where  a  prisoner  is  in  custody  under 
a  valid  conviction  and  sentence,  but  claims  release  upon  the  ground 
of  a  pardon. 

The  amnesty  proclamation  of  the  president,  of  December  8,  1868, — 
offering  pardon  to  those  persons  who  had  participated  in  the  then 
existing  rebellion,  upon  the  condition  of  their  subscribing  to  an  oath 
to  support  the  United  States  Constitution,  &c., — extends  to  persons 
who,  prior  to  the  date  of  the  proclamation, -had  been  convicted  and 
sentenced  for  the  offenses  described  in  such  proclamation. 

That  proclamation  included  within  its  benefits,  not  only  those  who 
joined  the  rebellion  in  arms,  but  also  those  who  were  in  any  way 
implicated  therein. 

In  the  case  of  a  general  pardon  by  proclamation  or  act  of  the  legislature, 
of  which  the  court  takes  judicial  notice,  the  court  must  dismiss  all 
knowledge  of  the  intentions  of  the  pardoning  power,  except  such  as 
is  to  be  derived  from  th.e  terms  of  the  act  of  grace  itself. 

Where  a  pardon  is  granted,  with  a  condition  annexed,  the  fact  that 
the  person  pardoned  is  in  prison,  and  must  accept  the  condition  be- 
fore receiving  the  benefit  of  the  pardon,  does  not  constitute  such 
duress  as  will  make  his  acceptance  of  the  condition  of  no  effect. 
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Application  for  a  writ  of  Tiabeas  corpus. 

The  trial  and  conviction  of  Eidgley  Qreathonse,  for 
treasonable  acts,  is  reported  avie^  p.  864.  Applica- 
cation  was  now  made,  on  Ms  behalf,  for  a  writ  of  Aa- 
heas  corpus^  to  procure  his  discharge. 

Hoffman,  J. — A.  writ  of  Tiabeas  corpus  is  applied 
for  on  the  part  of  Ridgley  Greathouse,  a  prisoner  now 
in  execution  under  the  judgment  and  sentence  of  this 
court,  for  the  crime  of  engaging  in  and  giving  aid  and 
comfort  to  the  existing  rebellion.  The  legality  of  the 
conviction  and  sentence  is  not  denied ;  but  it  is  claimed 
that  the  prisoner  is  entitled  to  his  discharge  under 
the  proclamation  of  the  president,  of  December  8, 
1863. 

The  application  is  resisted  by  the  district-attorney 
on  two  grounds : 

1st.  That  the  court  has  no  jurisdiction  to  award 
the  Writ  or  discharge  the  prisoner,  even  though  it  be 
clear  that  he  is  within  the  terms  of  the  proclamation  ; 
and, 

2nd.  That  the  proclamation  does  not  apply  to  his 
and  similar  cases. 

1.  As  to  the  jurisdiction  of  the  court. 

The  authority  of  the  courts  of  the  United  States, 
and  of  the  judges  thereof,  to  issue  write  of  habeas  cor- 
pus^ is  derived  from  section  14  of  the  act  of  Septem- 
ber 24,  1789. 

That  section  provides  that  "  either  of  the  justices  of 
the  supreme  court,  as  well  as  the  judges  of  the  dis- 
trict courts,  shall  have  power  to  grant  writs  of  habeas 
corpus  for  the  purpose  of  an  inquiry  into  the  cause  of 
commitment.  Provided,  that  writfi  of  habeas  corpus 
shall  in  no  case  extend  to  prisoners  in  jail,  unless  where 
they  are  in  custody  under  or  by  color  of  the  authority 
of  the  United  States,  or  committed  for  trial  before  some 
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court  of  the  same,  or  necessary  to  be  brought  into  court 
to  testify." 

It  is  contended  by  the  district-attorney  that  the  au- 
thority here  given  does  not  embrace  cases  where  a  pris- 
.  oner  is  in  custody  under  conviction  and  sentence.  That 
the  court,  when  sentence  is  pronounced,  is  functus 
officio^  and  has  no  further  power  over  the  case ;  that 
the  marshal' s  return  that  he  holds  the  prisoner  by  vir- 
tue of  such  conviction  and  sentence  is  conclusive ;  and 
that  even  a  special  pardon  issued  to  the  prisoner  cannot 
be  set  up  in  answer  to  it. 

For  this  position  no  authority  is  cited.  It  will  be 
seen,  that  if  correct,  it  would  be  the  duty  of  the  court 
to  remand  the  prisoner  to  undergo  execution  of  a  cap- 
ital sentence,  even  though  he  should  produce  a  full  and 
free  pardon  by  the  president,  under  the  great  seal  of 
State.  Even  this  result  the  district-attorney  did  not 
hesitate  to  admit  to  be  the  necessary  consequence  of  the 
principle  contended  for. 

The  terms  of  the  statute  embrace,  it  will  be  ob- 
served, all  cases  of  commitment— and  the  proviso  by 
implication  includes  not  only  cases  of  commitment  for 
trial  before  some  court  of  the  United  States,  but  also 
all  cases  where  persons  are  in  jail  under  or  by  color  of 
the  authority  of  the  United  States.  It  is  evident  that 
this  language  extends  to  all  persons  imprisoned  under 
the  authority  of  the  United  States,  whether  under  the 
judgment  of  a  court  or  the  warrant  of  a  committing 
magistrate. 

The  duty  of  the  court,  on  the  return  of  the  writ,  is 
plain.  If  it  appear  that  the  prisoner  is  held  by  virtue 
of  a  warrant  issued  by  a  competent  oflBlcer,  or  by  the 
judgment  and  sentence  of  a  court  of  competent  juris- 
diction, he  will  be  remanded.  But  if  it  appear  that 
though  the  original  commitment  was  lawful,  yet,  that 
in  consequence  of  some  subsequent  event,  his  further 
detention  is  no  longer  lawful,  he  will  be  discharged. 
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Thus,  if  he  be  committed  until  he  pay  a  fine,  which  he 
has  x)aid  accordingly,  and  the  return  states  the  commit- 
ment only,  the  court  will  inquire  into  the  fact  and  re- 
lease the  prisoner.  "  So,  after  a  conviction,  he  may  al- 
lege a  pardon,  or  that  the  judgment  under  which  he 
was  imprisoned  has  been  reversed."  1  Hill^  404.  In 
People  V.  Cassels,  5  Id.  167,  Judge  Brokson  says  : 
"The  oflBlcers  may  also  inquire  whether  any  cause  has 
arisen  since  the  commitment,  for  puting  an  end  to  the 
imprisonment,  as  a  pardon,  reversal  of  the  judgment, 
payment  of  the  fine,  and  the  like." 

That  the  court  does  not  become,  by  passing  sentence, 
fundtus  officio,  to  all  intents  and  purposes,  is  evident 
from  the  consideration  that  it  is  by  virtue  of  the  au- 
thority of  the  court  and  by  force  of  its  sentence  that 
the  prisoner  is  detained ;  and  even  when  he  has  ob- 
tained a  conditional  pardon  and  been  discharged,  yet, 
if  he  violate  the  condition,  he  may  be  re-arrested  and 
remanded  by  the  court  in  execution  of  the  original  sen- 
tence. 

But  the  point  is  authoritatively  settled  by  the  su- 
preme court  of  the  United  States. 

In  -E2Jp.  Wells,  a  motion  was  made  in  the  circuit 
court  for  a  habeas  corpses  on  behalf  of  WeUs,  a  pris- 
oner convicted  of  murder  and  sentenced  to  death,  but 
who  had  been  pardoned  by  the  president  upon  condi- 
tion that  he  be  imprisoned  during  his  natural  Ufe.  Un- 
der this  pardon  the  prisoner  claimed  to  be  entitled  to 
his  discharge.  The  application  w^as  refused  by  the  cir- 
cuit court,  and  came  before  the  supreme  court  by  way 
of  appeal.  The  questions  debated  were,  whether  the 
supreme  court  was  not,  in  entertaining  the  application, 
exercising  an  original  instead  of  the  appellate  jurisdic- 
tion to  which,  in  such  cases,  the  Constitution  restricts 
it ;  and,  secondly,  as  to  the  force  and  eflTect  of  the  par- 
don and  the  legality  of  an  imprisonment  by  virtue  of 

the  condition  contained  in  it,  and  the  prisoner' s  accept- 
11—26 
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ance  of  it.  It  was  held  that  the  jnrisdiction  invoked 
was  an  appellate  jurisdiction  ;  and  that  the  imprison- 
ment pursuant  to  the  condition  of  the  pardon  was  legal. 
But  no  doubt  seems  to  have  been  suggested — either  by 
the  court  or  at  the  bar— of  the  authority  of  the  circuit 
court  to  award  the  writ ;  nor  of  that  of  the  supreme 
court,  provided  the  jurisdiction  exercised  was  appel- 
late, and  not  original.  In  JExp.  Watkins,  7  Pet.  668, 
the  court  awarded  the  writ  in  the  case  of  a  person  con- 
victed of  offenses  against  the  United  States,  and  sen- 
tenced to  imprisonment  and  the  payment  of  fines.  It 
is  nowhere  suggested  in  the  case,  that  the  authority  of 
the  circuit  court,  or  that  of  the  supreme  oourt  (if  the 
jurisdiction  was  to  be  deemed  appellate),  to  inquire 
into  the  force  and  effect  of  the  sentence,  and  the  l^al- 
ity  of  a  further  imprisonment  under  it,  was  open  to 
controversy.  It  is  plain,  from  the  foregoing,  that  it  is 
the  right  and  duty  of  the  court  in  this  case  to  inqidre 
into  the  cause  of  commitment  of  the  prisoner,  and  that 
if  he  is  held  by  virtue  of  the  sentence  of  this  court,  to 
ascertain  and  decide  whether,  by  reason  of  any  matter 
subsequent  thereto,  such  as  the  payment  of  his  fine, 
the  expiration  of  his  term  of  imprisonment,  a  pardon, 
or  the  like,  he  is  now  entitled  to  be  discharged. 

2.  The  i)ardon  whereby  it  is  claimed  that  the  sen- 
tence of  the  prisoner  is  avoided  is  contained  in  the 
proclamation  of  the  president,  of  December  8,  1883. 
The  -peiTt  requisite  to  consider  is  as  follows : 

"Therefore,  I,  Abraham  Lincoln,  President  of  the 
United  States,  do  proclaim,  declare,  and  make  known 
to  all  persons  who  have  directly  or  by  implication  pcu*- 
ticipated  in  the  existing  rebellion,  except  as  hereinafter 
excepted,  that  a  full  pardon  is  granted  to  them  and 
each  of  them,  with  restoration  of  all  rights,  except  where 
rights  of  third  parties  shall  have  intervened,  and  upon 
the  condition  that  every  such  person  shall  take  and  sub- 
scribe an  oath,  and  thenceforward  keep  and  maintain 
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said  oath,  and  which  oath  shall  be  registered  for  per- 
manent preservation,  and  shall  be  of  the  tenor  and 
effect  following,  to  wit : "  &c. 

The  authority  of  the  president  to  giant  an  effectual 
pardon  to  all  persons  embraced  within  the  terms  of  this 
proclamation  is  not  disputed.  It  is  derived  from  the 
power  confided  to  him  by  the  Constitution,  and  in  this 
case  is  exercised  in  pursuance,  as  the  preamble  recites, 
of  an  express  authority  given  by  Congress  to  the  presi- 
dent, "  to  extend  by  proclamation  to  all  persons  who 
may  have  participated  in  the  existing  rebellion  in  any 
State  or  part  thereof,  pardon  and  amnesty,  with  such 
exceptions,  and  at  such  terms,  and  on  such  conditions, 
as  he  may  deem  expedient  for  the  public  welfare.'' 

The  i>ardon  and  amnesty  thus  proclaimed  is  there- 
fore a  public  and  official  act,  of  which  the  court  wiU 
take  judicial  notice,  and  it  corresponds  to  a  class  of 
pardons  well  known  in  England — pardons  by  act  of 
Parliament. ' 

Nor  is  it  disputed  that  the  crime  described  in  the 
proclamation  is  the  same  crime  as  that  whereof  the 
prisoner  has  been  convicted.  The  language  of  the 
proclamation  is,  "  All  persons  who  have  directly,  or  by 
implication,  participated  in  the  existing  rebellion." 

The  offense  of  the  prisoner,  as  charged  in  the  indict- 
ment, is,  "  That  he  engaged  in  the  existing  rebellion, 
and  gave  to  it  aid  and  comfort."  The  offense  pardoned 
is,  therefore,  evidently  the  offense  committed  by  the 
prisoner. 

But  it  is  urged  by  the  district-attorney  that  this 
proclamation  does  not  extend  to  persons  who,  at  its 
date,  had  been  convicted  and  sentenced  for  the  offenses 
described  in  it.  In  supi)ort  of  this  position,  he  cites 
various  ancient  English  authorities. 

It  is  not  disputed  that,  by  the  common  law,  if  a  man 
be  attainted  of  felony,  and  get  a  pardon  which  doth 
not  mention  the  attainder,  the  pardon  will  be  inef- 
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fectnal.  So,  also,  it  has  been  held  that  the  pardon  of  a 
person  convicted  by  rerdict  of  felony,  is  void  unless  it 
recite  the  indictment  and  verdict.  It  has  even  been 
questioned  if  the  pardon  of  a  person  barely  indicted  of 
felony,  be  good  without  mentioning  the  indictment 
BacorCs  Ahr.y  Pardon^  i>.,  and  cases  cited. 

These  and  similar  decisions  are  founded  on  the  gen- 
eral principle  that  whenever  it  appears,  by  the  recital 
of  the  pardon,  that  the  king  was  misinformed,  or  not 
rightly  apprised,  both  of  the  heinousness  of  the  crime, 
and  also  how  fjEUP  the  party  stands  convicted  upon 
record,  the  pardon  is  void,  upon  the  presumption  that 
it  was  gained  from  the  king  by  imposition.  Any  sup- 
pression of  truth  or  suggestion  of  falsehood  in  a  char- 
ter of  pardon,  was  therefore  held  to  vitiate  it. 

But  it  may  be  doubted  whether,  at  the  present  day, 
such  rules  would  be  enforced  in  this  country,  or  even 
in  England.  We  learn  from  Baerikgtojn*  (fibs,  on  Stat- 
utes^  27,  231)  that  at  the  time  of  Magna  Charta,  and  for 
many  years  subsequently,  the  abuse  of  the  pardoning 
power  by  the  king,  and  the  impositions  practiced  upon 
him,  were  the  subject  of  frequent  and  clamorous  com- 
plaint. The  ancient  punishment  for  murder  was  a  were 
gildj  paid  as  a  satisfaction  to  the  nearest  relative  of  the 
deceased.  It  was,  therefore,  a  most  crying  abuse  of 
power  in  the  king  not  only  to  pardon  this  most  heinous 
crime,  but  in  consideration  also  of  the  mulct,  which 
otherwise  should  have  been  given  to  the  relation  who 
prosecuted. 

Hence,  we  find  it  enacted  by  statute  of  27  Edward 
III.,  that  in  every  pardon  of  felony  granted  at  any 
man's  suggestion,  the  suggestion,  and  the  name  of  him 
that  makes  it,  shall  be  compared,  and  if  it  be  found 
untrue  the  charter  shall  be  disallowed,  and  the  justices 
before  whom  the  charges  shall  be  alleged  shall  inquire 
of  the  same  suggestion,  and  if  they  find  it  untrue,  shall 
disallow  the  charter.     So,  by  statute  13  Richard  II.,  it 
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was  enacted  that  no  pardon  for  murder  or  rape  shall  be 
allowed,  unless  the  offense  be  particularly  specified 
therein,  and  especially  in  murder  it  shall  be  expressed 
whether  it  was  committed  by  lying  in  wait,  assault,  or 
malice  prepense.    18  StqpTi.  Com.  468. 

In  analogy  to  these  statutory  requirements,  and  to 
carry  out  the  same  policy,  the  courts  held  a  pardon  to 
be  void  whenever  it  might  reasonably  be  presumed  that 
the  king  was  deceived ;  and  they  considered  the  omis- 
sion to  recite  the  fact  that  the  person  pardoned  had 
been  attainted  or  convicted,  or  perhaps  even  indicted, 
as  evidence  that  an  imposition  had  been  practiced  on 
the  king.  How  far  these  rules  would  now  be  enforced 
in  this  country  is  not  very  clear. 

In  the  Matter  of  Eddymoin,  8  How.  Pr.  478, 
a  pardon  was  held  on  Jidbeas  corpus  to  be  valid, 
although  it  appeared  that  a  gross  fraud  had  been  per- 
petrated on  the  executive  ;  that  no  notice  of  the  appli- 
cation for  pardon  had  been  given  to  the  district-attorney 
as  required  by  law ;  that  the  signatures  of  the  officers 
of  the  prison  to  the  application  for  pardon  had  been 
forged,  as  also  a  letter  accompanying  the  petition  pur- 
porting to  be  fipom  the  physician  of  the  prison ;  and 
that  on  these  papers  the  pardon  was  granted. 

In  United  States  v.  Stettin  (United  States  Circuit 
Court,  Philadelphia),  it  was  held  by  Judge  Kane,  that 
where  the  pardon  recited  a  conviction  ''at  the  June 
term"  of  the  district  court,  of  counterfeiting  the  silver 
coin  of  the  United  States,  and  a  sentence  of  imprison- 
ment for  one  year,  and  the  record  showed  a  conviction 
at  the  *'  May  sessions"  of  two  felonies,  one  counterfeit- 
ing and  forging  ten  pieces  of  coin,  and  the  other  utter- 
ing and  passing  them,  on  which  there  was  a  sentence 
of  fine  as  well  as  imprisonment — the  pardon  was 
ineffectual  to  restore  the  competency  of  the  party  as 
witness.     Whart.  Or.  Law^  §  766,  in  notis. 

Whether  a  similar  inaccuracy  as  to  the  term  at  which 
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the  conyiction  was  had,  and  the  description  of  the  of- 
fense as  stated  in  the  indictment,  wonld,  in  a  capital 
case,  and  in  the  face  of  the  plain  intention  of  the  exec- 
utive to  pardon,  be  held  to  vitiate  it^  and  the  prisoner 
remanded  for  execution,  may  be  doubted. 

The  case  cited  from  the  New  York  Reports  is  clearly 
an  authority  that  the  fstct  that  the  executive  was 
grossly  deceived  will  not  avoid  the  pardon ;  and  if  this 
be  law,  it  follows  that  the  omission  to  recite  the  fact  of 
a  conviction  and  judgment,  which  is  in  England  ad- 
judged  to  avoid  the  pardon  only  because  it  affords  evi- 
dence that  the  king  was  deceived,  would  not  have  the 
like  effect  in  this  country.  Independently  of  the  pre- 
sumption of  deception,  arising  from  a  failure  to  recite 
a  previous  conviction  or  indictment,  the  absence  of  such 
recitals  would  seem  to  afford  no  ground  for  avoiding 
the  pardon. 

All  pardons,  except  in  cases  of  illegal  convictions, 
&c.,  proceed  upon  the  hypothesis  of  the  legal  guilt  of 
the  persoli  pardoned.  If  he  be  not  guilty,  it  is  pre- 
sumed that  he  will  be  acquitted,  and  he  has  no  need  of 
a  pardon.  The  pardon  is  granted  on  considerations 
which  satisfy  the  executive  that,  in  the  particular  case, 
an  offender,  though  guilty,  should  be  pardoned. 

It  would  seem,  therefore,  to  be  of  slight  importance 
whether  the  guilt  of  the  offender  be  judicially  ascer- 
tained or  not,  provided  the  executive  is  fully  apprised 
of  the  nature  of  the  offense  pardoned.  For  the  pardon 
goes  upon  the  presumption  that  the  offender,  if  not  al- 
ready convicted,  will  be ;  else  he  would  not  need  to 
plead  his  pardon  to  the  indictment,  but  would.be  saved 
under  his  plea  of  not  guilty. 

It  is  believed,  however,  that  in  the  United  States  few 
pardons  have  ever  been  granted  until  after  conviction. 

But  whatever  be  the  rules  with  respect  to  private 
pardons  by  charter  from  the  king,  or  special  pardons 
by  the  executive  in  this  country,  it  is  very  clear  that 
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they  have  no  application,  even  in  England,  to  general 
pardons  by  act  of  Parliament. 

This  is  evident  on  grounds  of  reason,  as  well  as  on 
authority.  The  only  reason  assigned  for  holding  void 
the  pardon  of  a  convict^  the  which  does  not  recite  the 
conviction  or  indicting  of  a  person  indicted,  is,  that  it 
appears  from  the  omission  that  the  king  was  not  ac- 
quainted with  the  &cts  of  the  case.  But  this  reason 
can  have  no  application  to  general  acts  of  amnesty  and 
pardon,  which  are  intended  to  include  whole  classes  of 
offenders,  and  are  in  no  respect  founded  on  any  consid- 
eration of  the  circumstances  of  particular  cases,  except 
of  those  which  by  name  or  special  description  may  be 
excepted  out  of  them. 

They  are,  like  the  amnesty  bills  passed  on  the  ac- 
cession of  Henry  VII.,  at  the  restoration  of  Charles  IL, 
and  by  William  III.,  at  the  revolution  of  1688,  or  in 
this  country  after  the  whisky  rebellion,  public  and 
general  acts,  dictated  by  motives  of  policy  and  consid- 
erations of  State,  as  well  as  of  clemency ;  but  not 
founded,  except  as  before  stated  as  to  those  excluded 
from  their  benefits,  on  any  particular  examination  of 
the  circumstances  of  individual  cases.  As  to  those  in- 
cluded within  their  terms,  there  can  be  no  reason  to  al- 
lege that  the  king  was  misinformed  or  deceived. 

Neither  can  it^  when  an  act  of  State  or  of  so  great 
importance  is  contemplated,  be  presumed  to  be  intended 
that  the  accidental  difference  in  the  situation  of  offend- 
ers— some  of  whom,  perhaps  the  mgst  guilty,  may  not 
have  been  arrested,  or  if  arrested,  not  indicted  or  con- 
victed ;  while  others,  perhaps  less  guilty,  have  been 
tried  and  convicted — should  enable  the  former  to  avail 
themselves  of  the  offer  of  grace,  while  the  latter  would 
be  excluded.  A  moment's  consideration  of  the  opera- 
tion of  such  a  rule  of  discrimination  between  offenders 
at  large  and  offenders  in  custody,  will  convince  us  of  its 
unreasonableness. 
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The  diligence  of  the  district-attorney  has  failed  to 
discover  a  single  case  where  the  benefit  of  a  general 
pardon,  by  act  of  Parliainent  or  by  royal  proclamation 
of  amnesty,  has  been  withheld  on  the  ground  that  the 
party  had  already  been  convicted. 

Baron  Comyn  says  {Dig.  §  53) :  "  Also,  it  hath 
been  adjudged  that  where  an  act  of  Parliament  ex- 
pressly pardons  such  and  such  crimes  from  a  certain 
day  before  the  session,  it  thereby  avoids  all  convictions 
and  deprivations,  and  awards  of  costs  and  amercia- 
ments for  such  crimes,  whether  such  convictions  were 
before  or  after  the  sessions,  because  it  appears  to  be 
the  intent  of  the  Parliament  that  such  crimes  shall  in 
no  way  be  punished  which  cannot  take  effect,  if  such 
convictions,  &c.,  remain  in  force."'  And  for  this  he 
cites  numerous  authorities. 

It  was  even  adjudged,  when  a  parson  had  been  de- 
prived for  adultery,  and  by  subsequent  act  of  Parlia- 
ment the  offenses  of  adultery,  inter  aliUy  were  par- 
doned, the  sentence  was  thereby  made  void,  and  the 
parson  reinstated  in  his  living,  notwithstanding  that 
in  the  meantime,  and  while  the  deprivation  stood  in 
force,  another  had  been  admitted,  instituted,  and  in- 
ducted. 3  CoJce^  6, 14.  So  if  one  be  attainted  of  felony, 
and  afterward,  by  relation  of  a  general  pardon,  the  fel- 
ony is  pardoned,  he  shall  be  discharged,  for  he  has  not 
the  remedy  by  error  or  otherwise  to  reverse  the  at- 
tainder. Plowd.  401.  It  even  seems  that  the  ancient 
fiction  by  which  acts  of  Parliament  were  deemed  to  re- 
late to  the  first  day  of  the  session,  has  been  allowed  to 
give  a  retrospective  effect  to  an  act  of  pardon  enacted 
during  the  session,  and  to  make  utterly  void  sentences 
passed  before  the  passage  of  said  act. 

On  these  authorities,  and  for  the  reasons  assigned 
above,  it  appears  to  me  indisputable  that  where  by  act 
of  Parliament  or  by  royal  proclamation  of  amnesty, 
certain  kinds  of  offenses  or  classes  of  offenders  are  par- 
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doned,  all  offenders  embraced  within  the  description, 
and  all  persons  included  within  the  classes  designated 
are,  unless  specially  excepted,  entitled  to  the  benefit 
of  the  pardon. 

If  there  be  any  case  where  the  benefit  of  such  a 
pardon  or  amnesty  has  been  refused  to  a  person  other- 
wise within  it^  on  the  the  ground  that  his  guilt  had 
already  been  judicially  ascertained,  I  have  failed  to 
discover  it. 

It  is  suggested  by  the  district-attorney  that  the 
proclamation  was  intended  to  apply  only  to  rebels  in 
arms,  or  in  a  situation  to  injure  the  government,  and 
not  to  such  as  are  already  arrested  and  incarcerated. 

But  the  language  of  the  proclamation  expresses  no 
such  limitation.  A  full  pardon  is  granted  *'  to  all  per- 
sons who  have  directly,  or  by  implioation^  participated 
in  the  existing  rebellion.''  » 

It,  therefore,  includes  not  only  those  who  have 
joined  the  rebellion  in  arms,  but  those  who  have  in 
any  way  been  implicated  in  it.  I  know  of  no  rule 
of  construction  which  would  authorize  a  court  to 
interpolate  into  the  language  of  a  statute  or  public 
act  a  qualification  such  as  is  suggested  by  the  district- 
attorney. 

It  may  be  observed,  in  addition,  that  the  interpreta- 
•  tion  contended  for  would  degrade  what  was  evidently 
intended  as  an  act  of  mercy  and  conciliation,  into  a 
mere  bargain,  by  which  the  president  barters  away 
impunity  for  crime,  in  consideration  of  au  exemption 
fromfuture  attacks  upon  the  government;  and  that  it 
makes  his  clemency  merely  commensurate  with  his  ap- 
prehensions. The  active  and  dangerous  rebel  is  to  be 
pardoned  if  he  will  renounce  his  treasonable  designs ; 
but  the  terrors  of  the  law  are  unmitigated  for  the  im- 
potent and  harmless  rebel,  who  is  not  formidable 
enough  to  be  entitled  to  forgiveness. 

Such  a  construction  of  the  proclamation  seems  to  me 
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too  repugnant  to  reason  and  eonnd  policy  to  be  for  a 
moment  admitted. 

It  was  also  urged  by  the  district-attorney,  that  the 
president  has  himself  given  a  practical  construction  to 
his  proclamation,  by  issuing  to  Albert  Rubery,  a  co- 
defendant  with  the  petitioner,  a  special  pardon,  thereby 
showing  that  lie  did  not  consider  him  within  the  pur- 
view of  the  proclamatioiL. 

It  has  even  been  suggested  that  there  are  good, 
though  private,  grounds  for  the  belief  that  the  case  of 
the  Chapman  prisoners  was  n(?t  intended  by  the  pres- 
ident to  be  covered  by  the  proclamation*  But  it  is  to 
be  observed  that  the  pardon  o^  Bubery  was  granted  as 
a  mark  of  respect  and  good  will  to  Mr.  Bright,  by 
whom  it  had  been  solicited,  and  on  condition  that  Bu- 
bery should  leave  the  country  within  thirty  days.  As 
Bubery  was  a  British  si^bject,  the  oath,  the  tarking  of 
which  is  the  condition  imposed  by  the  proclamation, 
could  not  have  reasonably  been  exacted  of  him,  and  he 
might  thus,  if  unwilling  to  take  it,  have  been  deprived 
of  the  general  pardon. 

Whether  or  not  the  failure  to  except  the  case  of  the 
Chapman  prisoners  firom  the  operation  of  the  general 
terms  of  the  proclamation  arose  from  accident  or  inad- 
vertence, the  court  cannot  judicially  know.  Its  plain 
duty  is  to  construe  the  proclamation  like  any  other 
public  act  or  law,  and  to  apply  to  it  the  well-settled 
rules  of  interpretation,  irrespective  of  any  opinion,  or 
even  knowledge,  of  the  private  but  unexpressed  inten- 
tion of  its  author.  Such  is  the  rule,  even  with  respect 
to  a  private  pardon  of  an  individual  offender.  * '  A  par- 
don," says  Mr.  Ch.  J.  Mabshall,  ^4s  an  act  of  grace 
proceeding  from  the  power  entrusted  with  the  execution 
of  the  laws,  which  exempts  the  individual  on  whom  it 
is  bestowed  from  the  punishment  the  law  inflicts  for 
the  crime  he  has  committed.  It  is  the  private,  though 
official  act^  of  the  executive  magistrate  delivered  to  the 
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individual  for  whose  benefit  it  is  intended,  and  not 
commnnicated  officially  to  the  court.  It  is  a  constituent 
part  of  the  judicial  system  that  the  judge  sees  only 
with  judicial  eyes,  and  knows  nothing  respecting  any 
particular  case  of  which  he  is  not  informed  judicially. 
A  private  deed  not  communicated  to  him,  whatever 
•may  be  its  character,  whether  a  pardon  or  release,  is 
totally  unknown  and  cannot  be  acted  on.  The  loose- 
'  ness  which  would  be  introduced  into  judicial  pro- 
ceedings would  prove  fatal  to  the  great  principles  of 
justice,  if  the  judge  might  notice  and  act  upon  facts 
not  brought  regularly  into  the  cause.  Such  a  pro- 
ceeding in  ordinary  cases  would  subvert  the  best  estab- 
lished principles,  and  overturn  those  rules  which  have 
been  settled  by  the  wisdom  of  ages." 

"Is  there  anything  peculiar  in  a  pardon  which 
ought  to  distinguish  it  in  this  respect  from  other  facts  t 
''  We  know  of  no  legal  principles  which  will  sus- 
tain such  a  distinction."    

"The  pardon  may  possibly  apply  to  a  diflferent  per- 
son or  a  diflferent  crime.  It  may  be  absolute  or  condi- 
tional. It  may  be  controverted  by  the  prosecutor,  and 
must  be  expounded  by  the  court.  These  circumstances 
combine  to  show  that  this,  like  any  other  deed,  ought 
to  be  brought  judicially  before  the  court  by  plea, 
motion,  or  otherwise."  United  States  «.  Wilson, 
7  Pet.  161. 

In  the  case  in  which  these  observations  were  made, 
the  prisoner  had  declined  to  avail  himself  of  a  pardon  • 
which  he  had  received.  It  was  held  that  the  court  could 
not  judicially  notice  the  pardon  unless  produced  and 
brought  before  it.  But  if  the  court,  though  aware  that 
a  pardon  has  been  granted,  cannot  know  of  its  exist- 
ence until  it  is  judicially  brought  before  it,  how  can  it, 
when  the  pardon  is  produced,  be  governed  in  its  con- 
struction or  the  expounding  of  its  eflfect  by  any  extrin- 
sic fact   of  which  judicially  it   is   ignorant?     And 
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especially  in  the  case  of  a  general  pardon  by  proclama- 
tion or  act  of  legislature,  of  wMch  the  court  takes 
judicial  notice,  must  it  dismiss  all  knowledge  of  the 
intentions  of  the  pardoning  power  except  such  as  is  to 
be  derived  from  the  terms  of  the  act  of  grace  itself! 

Finally,  it  is  urged  by  the  district-attorney  that  the 
proclamation,  or  pardon  contained  therein,  is  of  the 
nature  of  a  contract^  by  which  the  president  remits  the 
punishment  for  the  offense,  in  consideration  of  the  oath 
to  be  taken  by  the  offender  that  he  will  support  the 
Constitution.  That  the  petitioner,  being  in  prison  and 
under  duress,  could  not  take  such  an  oath,  nor  was  he 
in  a  position  to  render  the  consideration  exacted  by  the 
proclamation  before  its  provisions  can  be  availed  of. 
This  view  of  the  proclamation  has  already  been  con- 
sidered. It  is  not  a  contract  between  equals,  each 
receiving  an  equivalent  for  what  he  surrenders.  It  is  an 
act  of  clemency,  grace,  and  conciliation.  Its  condition 
was  intended,  not  as  a  consideration,  but  merely  to 
exclude  from  its  benefits  the  obdurate,  and  those  who 
are  not  willing  to  renounce  the  future  commission  of  the 
same  offenses.  The  duty  of  supporting  the  Constitu- 
tion is  of  paramount  obligation  on  every  American 
citizen.  The  promise  or  the  oath  to  perform  this  duty 
is  no  more  a  good  or  a  valuable  consideration  for  the 
remission  of  penalties  incurred  by  its  previous  violation, 
than  repentance  and  a  resolution  to  amend  are  consider- 
ations for  the  forgiveness  of  all  sins  promised  on  those 
conditions  by  the  Divine  Goodness. 

That  a  conditional  pardon  accepted  by  a  convict  is 
deemed  to  be  accepted  voluntarily,  and  not  under 
duress  per  minaSy  or  by  imprisonment,  has  been 
expressly  adjudged  by  the  supreme  court.  "As  to 
the  suggestion  that  conditional  pardons  cannot  be  con- 
sidered as  being  voluntarily  accepted  by  convicts  so  as 
to  be  binding  on  them,  because  they  are  made  while 
under  duress  per  minas  and  duress  of  imprisonment, 
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it  is  only  necessary  to  remark  that  neither  applies  to 
this  case,  as  the  petitioner  was  legally  in  prison.  Ea^. 
Wells,  18  How.  315. 

If  the  petitioner  in  the  case  at  bar  had  been  sen- 
tenced to  death,  and  had  accepted  a  pardon  which 
commuted  his  punishment  to  imprisonment  for  life,  his 
acceptance  would,  under  this  decision,  have  been 
deemed  voluntary,  and  his  imprisonment  for  life  legal. 
Can  it  be  contended  that  when  the  condition  is  that  he 
shaU  take  an  oath  which  binds  him  to  discharge  his 
duties  as  a  citizen,  and  to  refrain  from  the  further  com- 
mitting of  treason,  his  acceptance  of  the  pardon  is  ndC 
voluntary  and  legal  ? 

How  far  the  promise  of  the  petitioner,  or  any  other 
person  who  may  accept  the  conditions  of  the  proclama- 
tion, is  sincere,  and  expresses  a  real  determination  to 
fulfill  it,  we  cannot  know.  The  president  has  seen  fit 
to  invite  all  persons  guilty  of  treason  (with  certain 
exceptions)  solemnly  to  assume  anew  their  obligations 
as  citizens,  and,  as  an  inducement,  he  has  offered  them 
pardon  for  past  offenses. 

It  appears  to  me  plain  that  all  persons  not  included 
in  the  excepted  classes  are  to  be  deemed  to  be  par- 
doned, on  their  complying  with  the  required  condition. 

I  have  thus  noticed,  I  believe,  every  objection  or 
suggestion  urged  by  the  district-attorney,  to  show  that 
the  petitioner  is  not  within  the  operation  of  the  procla- 
mation. My  conclusion  is,  that  the  punishment  to 
which  he  was  sentenced  has  been  remitted  by  the 
executive,  and  his  offense  pardoned.  He  is,  conse- 
quently, entitled  to  the  writ  prayed  for,  on  the  return 
of  which,  if  nothing  farther  appears,  he  must  be  dis- 
charged. 

I  reach  this  conclusion  not  without  reluctance.  The 
crime  of  the  prisoner  has  been  grave,  for  it  involved  not 
only  the  violation  of  the  duty  he  owed  as  an  American 
citizen  to  this  country,  but  the  breach  of  the  allegiance 
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he  owed  to  this  State,  of  which  he  has  long  been  a  resi 
dent  and  citizen,  as  well  as  an  intended  outrage  npon 
his  neighbors  and  fellow-citizens,  whose  property  he 
proposed  to  plunder.  I  am,  perhaps,  justified  in 
assuming  that  if  the  special  circumstances  of  this  case 
had  been  brought  to  the  attention  of  the  president^  or 
had  been  in  his  mind  when  he  was  framing  his  procla- 
mation, the  i>etitioner  and  his  associates  would  probably 
have  been  excepted  from  its  operation. 

But  my  duty  is  to  administer  the  law,  and  to  con- 
strue this  proclamation  like  a  public  statute,  according 
to  its  terms  and  legal  import.  I  am  not  at  liberty  to 
withhold  its  benefits  from  any  persons  embraced  by  its 
terms,  whether  they  have  been  so  embraced  by  inad- 
vertence or  design. 


JORDAN  V.  DOBSON. 

Circuit  Oowrtj  Third  Circuit;  Eastern  District  of 
Pennsylvania^  September  T.^  1870. 

Patents. — PAETtEs.—  ExTENSiONa— Powers  of 

CONGEBSS. 

It  is  a  fatal  defect  in  a  bill  to  exgoin  the  inMngement  of  a  patent  for 
an  invention,  that  all  the  owners  of  the  patent  haye  not  been  made 
parties. 

But  those  persons  only  are  deemed  owners,  within  the  rule,  to  whom 
the  patent  was  issued,  or  to  whom  interests  in  it  have  been  trans- 
ferred by  assignment  in  writing,  duly  authenticated. 

In  a  suit  founded  upon  a  re-issued  patent,  the  courts  must  presume 
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that  the  commissioner  duly  performed  his  duty  of  ascertaining  that 
the  defect  in  the  original  specification  Teas  owing  to  inadvertence, 
accident,  or  mistake ;  and  that  the  amended  description  is  of  the 
same  invention  as  was  covered  by  the  original  patent. 

Jt  seemSy  that  this  presmnption  is  conclusive,  except  against  the  allega^ 
tion  of  fraud  in  the  transaction. 

When  fraud  is  alleged,  the  burden  of  proving  it  is  upon  the  party 
maJdng  the  charge. 

Congress  has  power  to  authorize,  by  special  act,  the  extension  of  a 
patent,  notwithstanding  the  fact  that  the  original  patent  has 
previously  expired,  and  the  invention  has  been  introduced  to  pub- 
lic use. 

A  special  act  of  Congress,  authorizing  an  extension  of  a  particular 
patent,  should  be  read  and  construed  in  coimection  "with  the  general 
acts  on  the  subject  of  patents. 

The  decisioQ  of  the  commissioned  of  patents  in  granting  an  extension, 
is  conclusive  evidence  of  all  the  facts  which  he  is  required  to  find 
before  issuing  it, — e.  g.,  of  the  fact  that  there  has  not  been  an 
abandonment  of  the  invention. 

The  issue,  re-issue,  and  extension  of  a  patent,  and  the  fact  that  it  has 
been  sustained  in  previous  3uits,  create  a  strong  presumption  against 
a  defense  of  want  of  novelty  in  the  invention. 

The  requisites  of  an  answer  seeking  to  set  up  want  of  novelty  in  the 
invention,  in  defense  to  a  bill  for  an  infringement  of  a  patent,  and 
tlie  sufficiency  of  the  evidence  to  sustain  such  defense,— considered. 

The  validity  of  the  extended  patent,  granted  August  20,  1862,  under 
special  act  of  May  80,  1862,  for  improvements  in  manufacture  of 
fibrous  materials, — examined  and  sustained. 

A  license  granted  by  the  patentee  of  an  invention,  permitting  the  ii>- 
vention  to  be  manufactured  and  used  upon  certain  terms  and  con- 
ditions, cannot  be  deemed  evidence  of  an  acquiescence  in  infringe- 
ments of  his  right.  It  implies  the  assertion  of  an  exclusive  right  in 
the  invention. 

When  a  patent  expires  during  the  pendency  of  a  suit  for  infringement, 
no  perpetual  ii\j  unction  can  be  granted,  but  complainant  may  obtain 
a  decree  for  an  accounting. 

Hearing  upon  pleadings  and  proofs,  in  equity. 

JET.  T.  Benton  and  F.  SAepard,  for  the  complain- 
ants. 
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Nathan  SharpUss^  C.  Ouillon^  Oeorge  H,  EarUj  B. 
P.  White^  and  George  JunJcin^  for  the  defendants. 

Strong,  J. — In  the  year  1863,  the  complainant,  hj 
sundry  assignments,  became  the  owner  of  a  patent  for 
a  new  and  useful  improvement  in  machinery  for  the 
manufacture  of  wool  and  other  fibrous  material,  orig- 
inally granted  to  John  Goulding.  The  patent  was  first 
issued  on  December  16, 1826,  and  it  granted  to  the  pat- 
entee the  full  and  exclusive  right  and  liberty  to  make, 
construct,  and  use,  and  vend  to  others  to  be  used,  the 
invention  therein  described,  for  the  period  of  fourteen 
years  from  its  date.  It  was  surrendered  on  July  29, 
1836,  and  letters  patent  for  the  same  invention  were 
then  re-issued  for  the  residue  of  the  term  for  which  the 
patent  was  at  first  granted.  For  some  reason,  which 
does  not  clearly  appear  in  the  evidence,  but  which  the 
bill  alleges  to  have  been  accident  and  mistake,  the  pat- 
entee failed  to  obtain  an  extension  of  the  patent  before 
the  expiration  of  the  time  for  which  it  was  originally 
issued.  But  on  May  30,  1862,  an  act  of  Congress  was 
passed  by  which  the  commissioner  of  patents,  on  ap- 
plication to  him  made  by  the  patentee,  was  authorized 
to  grant  a  renewal  and  extension  ctf  the  patent  for  seven 
years  from  the  time  of  such  renewal  and  extension,  or 
withhold  the  same  under  the  existing  laws,  in  the  same 
manner  as  if  the  application  therefor  had  been  season- 
ably made,  with  a  proviso,  however,  that  such  renewal 
and  extension  should  not  have  the  eflTect,  or  be  con- 
strued to  restrain  persons  who  might  be  using  the  ma- 
chinery invented  by  said  patentee  at  the  time  of  the 
renewal,  from  continuing  to  use  the  same  ;  nor  to  sub- 
ject them  to  any  claim  for  damage  for  having  so  used 
it.  Under  this  act  of  Congress  the  patent  which  had 
been  granted  to  Goulding,  and  which  had  expired,  was 
renewed,  and  extended  by  the  commissioner  of  patents 
for  seven  years  from  the  date  of  its  renewal,  viz  :  Aug- 
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nst  20,  1862.  It  was  in  the  year  next  following  that  the 
complainant  succeeded  to  its  ownership.  ^  On  June  28, 
1864,  this  extended  patent  was  •  surrendered, .  and  re- 
issued to  the  complainant  for  the  remainder  of  the 
seven  years.  ;  Such  is  the  right  asserted  by  the  com-, 
plainant  in  the  bill  now  before  me,  and  it  is  established 
by  the  evidence.      ^ 

.  The  bUl  further  complains,  that  since  the  date,  and 
issuing  of  the  last  above  mentioned  re-issued  letters 
patent,  and  while  the  exclusive  right  was  in  the  com- . 
plainant,  the.  defendants  have,  without  his  license,  and 
in  disregard  of  his  right,  manufactured,  used,  and  sold, 
and  that, they  continue. to  manufacture,  use,  and  sell,  in 
large  numbers,  cards  and  jacks  and  machinery  which 
were  made  after  August  30,  1862,  embracing  and  con- , 
taining  the  improvement;  invented  by  said  Goulding, 
and  secured  tothe  complainant  by  the  last  above  men- 
tioned re-issued  letters  patent ;  or  embracing  and  con- 
taining mechanism  substantially  the  same  in  principle, 
construction,  and  mode  of  operation,  as  the  said  im- 
provement. 

All  that  need  be  said  of  this  allegation  of  inMnge- 
ment,  is,  that,  in  part,  it  is  incontrovertibly  proved. 
It  is  true,  the  defendants  have  not  manufactured  or 
sold  the  cards,  jacks,  and  machinery  described  in  the 
patent,  but  the  evidence  is  full  that  they  have  used  the 
patented  improvement ;  ^  that  they  bought  numerous 
sets  of  the  machinery  after  ^e  patent  was  extended, 
and  used  them  until  this  bill  was  filed.  Indeed,  I  do 
not  understand  the  fact  of  infringement  as  being  seri- 
ously contested.  It  was  ilot  directly  denied  in  the  an- 
swer, nor  was  it  in  the  argument.  The  defense  is  rested 
upon  other  grounds,  which  I  shall  proceed  to  consider. 

It  is  first  alleged  that  all  the  owners  of  the  patent 
have  not  been  made  parties  to  the  bill.    If  this  aver- 
ment is  well  founded,  of  course  there  is  a  fatal  defect. 
But  I  do  not  think  it  is  sustained  by  the  evidence.    So 
11—26 
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far  as  the  written  evidence  extends,  it  shows  beyond 
doubt  that  the  entire  ownership  of  the  patent  to  Gonld- 
ing  was  vested  in  the  complainant  in  1863,  and  that  in 
1864,  the  re-issued  letters  were  granted  to  the  complain- 
ant alone.    No  grant,  or  assignment  from  him  to  any 
other  person,  has  been  shown.   The  act  of  Congress  au- 
thorizes assignments  only  in  writing,  and  legal  owner- 
ship can  be  acquired  only  by  written  instruments.    No 
successful  attempt  has  been  made  to  prove  that  the 
complainant  has  ever  made  any  written  assignment  or 
grant  of  any  part  of  the  title  to  the  patent.    It  is  true, 
one  of  the  witnesses  testified  that  the  parties  interested 
in  the  patent  are  Jordan,  Marsh,  &  Co. ,  consisting  of 
Eben  D.  Jordan,  B.  L.  Marsh,  Charles  Marsh,  and 
James  Fisk,  Jr.,  and  the  firm  of  Frances  Skinner  &  Co., 
and  the  firm  of  Brooks  &  Ball,  and  that  all  these  par- 
ties hold  an  interest  as  owners,  and  are  part  owners. 
Had  the  witness  said  nothing  more,  his  testimony  would 
have  been  insufficient  to  establish  legal  ownership  in 
the  persons  named.    That,  as  already  said,  can  only 
be  created  by  written  instruments  of  transfer,  and  the 
witness  knew  of  none.    But  he  has  explained  and  cor- 
rected his  testimony,  saying  that,  upon  reflection,  he 
found  he  was  mistaken  in  his  statement  that  other  par- 
ties than  Eben  D.  Jordan  (the  complainant)  were  inter- 
estedy  as  owners,  in  the  patent ;  that  he  knew  of  no 
other  than  the  said  Jordan  who  is  interested  as  an 
owner ;  that  he  had  never  seen  or  known  of  the  exist- 
ence  of  any  writing  or  instrument  which  conveys  any 
part  of  the  patent  to  the  parties  above  named,  and  that 
he  had  never  heard  any  of  tfie  said  parties  claim  to  be 
part  owners  with  Eben  D.  Jordan.    He  has  stated  fur- 
ther, that  when  he  testified  others  than  Jordan  were 
joint  owners  of  the  patent,  he  confounded  those  who, 
under  an  arrangement  of  which  he  had  been  informed, 
were  to  receive  a  portion  of  the  net  proceeds  of  the  col- 
lections under  the  patent,  with  owners.   I  need  not  say 
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an  interest  in  the  net  proceeds  of  collections  under  a 
patent  does  not  necessarily  amount  to  legal  ownership 
of  the  patent  itself.  It  is  plain,  therefore,  as  the  case 
appears,  that  there  has  been  no  want  of  joinder  of  -the 
necessary  parties. 

The  other  matters  of  defense  set  up  relate  mainly  to 
the  patent  itself,  and  the  defendants  have  attempted  to 
show  its  invalidity  for  many  reasons.  It  is  contended 
that  when  the  surrender  of  the  original  patent  was  made 
in  1836,  anft  the  new  patent  issued,  the  surrender  was 
not  made,  as  alleged,  because  the  original  was  inopera- 
tive^and  invalid  by  reason  of  a  defective  specification 
(the  error  having  arisen  by  accident  and  mistake),  with- 
out any  fraudulent  or  deceptive  intention,  but  that  the 
surrender  was  made  and  the  re-issued  letters  were  ob- 
tained with  a  fraudulent  and  deceptive  intention  of  in- 
cluding important  changes,  not  a  part  of  the  invention 
of  the  patentee. 

The  same  allegation  is  made  respecting  the  sur- 
render of  the  extended  patent,  and  its  re-issue  in  1864 ; 
and  it  is  argued,  that  by  reason  of  such  fraudulent  and 
deceptive  intention,  the  re-issued  patents  were  void. 
Section  13  of  the  act  of  July  4, 1836,  enacted  that  when 
any  jAtent  which  had  been  granted,  or  which  should 
thereafter  be  granted,  should  be  inoperative  or  invalid 
by  reason  of  a  defective  or  insufficient  description  or 
specification,  or  by  reason  of  the  patentee  claiming  in 
his  specification,  as  his  own  invention,  more  than  he 
had  or  should  have  a  right  to  claim  as  new,  he  may 
surrender  the  patent  and  obtain  a  new  one  for  the  same 
invention,  for  the  residue  of  the  period  then  unexpired, 
for  which  the  original  patent  was  granted,  in  accordance 
with  the  patentee' s  corrected  description  and  specifica 
tion,  if  the  error  had  arisen,  or  should  arise  from  inad- 
vertence,  accident,  or  mistake,  and  without  any  fraudu- 
lent or  deceptive  intention.  Under  this  act,  it  is  the 
duty  of  the  commissioner  of  patents,  when  an  applica- 
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tion  is  made  to  Min  for  a  re-issue,;  to  inquire  and  deter- ^ 
mine  whether  the  defect  or  insufficiency  of  the  original 
specification  was  owing  to  inadvertence,  accident,  or 
mistake,  or  originated  in  a .  fraudulent  intention ';  and 
also  to  inquire  and  determine  whether  the  amended  de-^ 
scription  is  of  the  same  invention.  .  It  muBt  be  assumed 
that  he  performed  his  duty^  ,when  the  first  re-issue  w;as 
made  in  1836,  and  the  second  in  1,864. .  There  is  always 
a  presumption  that  a  public  officer  acts  rightly.'  If  the 
defect  or  insufficiency  of  the  specifications  of  the  sur-. 
rendered  patents  had  not  arisen  from  inadvertence,*  ac-. 
cident,  or  mistake,  and  without  fraudulent  intention,  the 
commissioner  had  no  right  to  re-issue  the  patent ; '  nor 
had  he  any  right  to  re-issue  it,  if  the  invention  de- 
scribed in  the  amended  specification  was  not  the  same 
as  that  originally  patented,  or  intended  to  be  patented. 
It  must  be  assumed,  therefore,  that  he  did  determine 
there  were  defects  in  the  former  specifications,  arising 
from  inadvertence,  accident,  or  mistake,  without  any 
fraudulent  intention.  And  having  thus  determined,  his 
decisions  are  conclusive.  They  are  not  re-examinable,' 
except,  perhaps,  so  far  as  he  decided  there  was  no 
fraud.  It  is  now  settled  that  the  granting  of  a  re- 
newed patent  is  so  far  conclusive  upon  the  ques^on  of 
the  existence  of  error  in  the  original  patent,  arising 
from  inadvertence,  accident,  or  mistake,  that  it  leaves 
nothing  open  but  the  fairness  of  the  transaction.  Stimp- 
son  7).  West  Chester  E.  E.  Co.,  Allow.  380  ;  Woodward 
V.  Stone,  3  Story  C.  Ct.  749 ;  Allen  t?.  Blunt,  7A,  742; 
Curt,  on  Patents^  280.  It  must  also,  I  think,  raise  a 
presumption  against  the  existence  of  any  fraudulent  in- 
tent. But  if  not,  a  party  who  alleges  fraud  must  prove 
it,  and  there  certainly  is  no  evidence  in  this*  cause  of 
any  such  frauds  either  in  the  original  patentee  or  in  the 
complainant.  It  is  not  asserted  that  there  is  any,  if  the 
re-issued  patents  were  for  the  same  invention  as  that 
attempted  to  be  described  in  the  patent  first  granted. 
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That  they  were  for  the  same  I-have  no  doubt.  I  have 
said  that  it  is  the  commissioner' s  duty,  when  a  patent 
is  offered  for  surrender,  and  application  is  made  for  re- 
issuej  to  inquire  and  determine  whether  the  amended 
description  and  specification  cover  the  same  invention 
as  that  which  was  sought  to  be  covered  by  the  surren- 
dered patent. '\That  they  are/ for  the 'same  invention* 
is  a  fact  that  he  must*  find 'before  he  can  re-issue  the 
patent.  -The  fact  of  re-issue  then"  must  raise  a  presump- 
'.  tion  that-  the  invention'  is -the  same.  •-  It  may  even  be 
doubted  whether  this  is"not  a' conclusive  presumption,- 
unless  (to  use  the  language  of  Judge  Story,  in  Allen 
V.  Blunt)  '4t  is  apparent  on  the  very  face  of  the  patent 
itself,  without  any^auxiliafy  evidence,  that  the  commis-' 
sioner  was  guilty  of  a  clear  excess  of  authority,'  or  that 
the  patent  was  procured  by  a  fraud  between  him  and 
the  patentee.?'  *    -      /  .    -  s     ^    . ., 

But  conceding  that  the  decision  of  the  commissioner 
is  not  final,  what  there  is  in  this  case  that  would 
justify  my  holding,  against  the  presumption'meritioned, 
the  invention  described  and*  patented  in  the  re-issued 
letters  of  1864  ±o  be  a  different  one  from  that  attempted 
to  be  described  in  the  original  patent  of  1826,  and  the 
reissue' ^f  1836,  I « cannot  discover.  There  are  some 
slight,  very  slight,  changes  in  the  specification,  and 
there  are  changes  in  the  form  of  the  claim.-  But  the 
surrender  of  a  patent  for  re-issue  contemplates  a  change 
or  an  amendment  of  the  former  specification,  or  claim. 
It  is  allowed  for  that  purpose  and  in  order  to  make 
thajt  operative  which  was  inoperative  before.  It  ap- 
pears to  me  that  the  specification  of  the  original  patent 
described  a  combination  of  machines  and  mechanical 
devices  to  effect  a  specified  result.  Some  of  the  devices 
combined  'were  themselves  combinations  invented  by 
the  patentee.  The  elements  of  these  ■  subordinate  com- 
binations were  old,  and  were  not  claimed  as  new,  but 
the  combinations  themselves  were  described.    Gould- 
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ing's  invention,  as  described  by  him,  wa^  therefore, 
not  only  of  the  entire  combination  of  all  the  machines 
and  devices  used,  but  of  some  of  the  elements  of  that 
combination.  This  is  evident  to  me  from  the  de- 
scription given.  All  the  combinations  mentioned  in 
the  re-issue  of  1864  are  described  and  represented  in  the 
drawingij  of  the  re-issue  of  1836,  which  are  not  shown  to 
to  have  differed  materially  from  the  description  and 
drawings  of  the  original  patent.  The  language  of  the 
descriptive  parts  of  both  patents  is  nearly  identical, 
and  the  drawings  which  make  part  of  the  descriptions 
are  precisely  alike.  But  though  the  sx>ecification  of  the 
earlier  patent  described  the  arrangement  and  primary 
combination  of  each  element,  the  claim  was  in  terms 
only  for  that  larger  combination  which  embraced 
all  the  elements.  The  re-issued  patent  of  1864,  in 
claiming,  as  it  does,  not  only  the  entire  larger  combina- 
tion, but  also  those  single  elements,  or  constituent 
parts  thereof,  which  are  themselves  combinations  al- 
leged to  have  been  invented  by  the  patentee  (Goulding), 
is  plainly  therefore  for  the  same  invention.  I  need  not 
say  that  a  patentee' s  claim  is  as  amenadble  under  the 
statute,  as  is  his  specification.  Battin  v.  Taggart,  17 
Bow.  84.  See,  also,  act  of  March  3,  1838,  §  8,,  5  Stat, 
at  L.  191. 

It  has  been  further  contended  on  behalf  of  the  de- 
fendants that  the  act  of  Congress  of  May  30,  1862,  un- 
der which  the  patent  was  extended,  was  unauthorized 
and  beyond  the  power  of  Congress,  because  the  patent 
had  expired  in  1842,  and  the  invention  had  become  the 
property  of  the  public ;  and  because,  therefore,  the  act 
was  in  effect  taking  property  which  belonged  to  the 
public,  and  giving  it  to  an  individual.  It  assumes  that 
every  person  had  a  right  of  property  in  Goulding' s 
invention  immediately  after  the  expiration  of  his  first 
patent,  even  before  any  attempt  to  appropriate  it.  It 
puts  a  right  to  appropriate  that  which  is  common,  and 
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in  whicli  there  can  be  no  private  property  xintil  there 
has  been  an  actual  appropriation,  on  the  footing  of 
property  acquired.  And  it  overlooks  the  express  grant 
of  power  to  Congress  by  the  Constitution.  Section  viii. 
of  article  L  of  that  instrument,  ordains  that  Congress 
shall  have  power  "  to  promote  the  progress  of  science 
and  useful  arts,  by  securing  for  limited  times,  to  au- 
thors and  inventors,  the  exclusive  right  to  their  re- 
spective writings  and  discoveries."  This  is  a  large 
power.  It  is  not  said  when  those  limited  times  shall 
commence,  how  long  they  shall  continue,  or  when  they 
shall  end.  AU  that  is  left  to  the  discretion  of  Congress. 
I  see  no  reason  why,  under  this  commission.  Congress 
may  not  secure  to  an  inventor  an  exclusive  right  to  his 
invention  for  a  limited  period,  beginning  at  any  time 
after  the  invention  was  made,  and  after  it  became  pub- 
licly known.  Congress  may  be  trusted,  and  they  are 
trusted,  to  take  care  that  in  protecting  the  inventor,  the 
public  shall  not  be  injured.  And  it  is  in  view  of  this, 
that  our  patent  laws  generally  provide  that  the  limited* 
time  during  which  an  exclusive  right  may  be  enjoyed 
by  the  inventor,  shall  commence  with  the  first  revela- 
tion of  his  discovery  to  the  patent  office.  Even  in  the 
act  of  1862,  which  the  defendants  assail,  all  persons  who 
had  secured  rights  in  the  invention  by  appropriation, 
before  the  authorized  extension  of  the  patent,  were  pro- 
tected. 

I  am  not  aware  that  it  has  ever  been  seriously 
thought  Congress  has  not  power,  after  a  patent  has  ex- 
pired, to  provide  for  its  extension.  In  Blanchard  v. 
Sprague,  3  Sumn.*  541,  Judge  Stobt  said,  in  effect,  that 
there  is  no  restriction  upon  the  power  of  Congress  to 
extend  a  patent  to  cases  only  where  the  invention  had 
not  been  known  or  used  by  the  public ;  and  that  an  act 
of  Congress  granting  a  patent  is  not  unconstitutional 
because  it  acts  retrospectively  to  give  a  patent  for  an 
invention  which  was  in  public  use ;  that  all  that  is  re- 


408  Third  CiBCurr ;  Pennsylvania! 

Jordan  v.  Dobson. 

quired  is  that  the  patentee  should  have  been  the  in- 
ventor. V  And '  in  Evans  v.  Eaton,  Pet  C.  Ct.  337,  it 
was  assierted  that  the  grant  of  an  exclusive  right  to  an 
invention  for  a  limited  time  does  not  imply  a  binding 
contract  that  at  the  expiration  of  the  period  the  inven- 
tion shall  become  public  property.  And  still  more :  it 
has  b0en  decided  directly,  that  Congress  has  power  to 
confer  a'  new  and  extended  term  upon  the  patentee, 
even  after  the  expiration  of  the  first.  Blanchard  Gun- 
stock  Turning  Co.  v.  Warner,  1  BlatcJif.  274 ;  Blanch- 
ard V.  Haynes,  6  West.  Law  J.  83.  And  such  is  my 
opinion.  = 

Next  it  is  urged  that  even  under  the  act  of  1862,  the 
commissioner  was  not  authorized  to  grant  the  extended 
patent  of  that  year,  because  the  failure  to  obtain  an  ex- 
tension before  the  expiration  of  the  tiine  for  which  the 
original  patent  was  granted  precluded  the  patentee 
from  obtaining  a  valid  renewal.  This  would  have  been 
so,  doubtless,  but  for  the  act  of  Congress  I  have  just 
been  considering.  But  that  act  is  to  be  considered  as 
engrafted*  on  the  general  laws,  and  they  must  be  con- 
strued together.  If,  however,  it*  be  meant  by  this  ob- 
jection, that  the  lapse  of  twenty-two  years  between  the 
expiration  of  the  patent  of  1826  and  the  application  for 
its  extension,  established  that  the  invention  had  been 
abandoned  to  the  public,  the  answer  is,  1st.'  That  Con- 
gress was  not  of  that  opinion,  or  the  act  of  1862  would 
not  have  been  passed.  And  2nd.  That  the  question 
has  been  passed  upon  by  the  commissioner  of  patents,  * 
and  it  has  been  decided  that  there  was  no  abandon- 
ment. The  action  of  the  commissioner  in  granting  an 
extension  is  conclusive  evidence  of  all  the  facts  he  is  re- 
quired to  find.  Clum  7).  Brewer,  2  Curt  C.  Ct.  606. 
Why  it  was  that  the  first  patent  to  Goulding  was  not 
extended  before  December  15,  1840 ;  and  why,  there-' 
fore,  there  was  an  interval  of  more  than  twenty  years 
after  its  expiration,  and  before  the  act  of  1862  was 
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passed,  and  before  the  extension,  I  am  not  informed  by 
anything  that  appears  in  this  casfe,  though  it  was  shown 
in  a  former  suit  on  the  extended  patent.  I  must  infer 
there  were  sufficient  reasons  for  it,  without  concluding 
that  the  patentee  had  given  up  his  invetition  to  the 
public.  There  could  hardly  have  been  an  abandonment 
without  an  intention  to  abandon,  and  whether  such  an 
intention  existed  was  a  proper  subject  for  the  commis- 
sioner's inquiry.    I  should  not  be  justified  in  reversing 

the  conclusion  to  which  he  came. 

« 

The  next  objection  urged  against  the  complainant's 
claim  is,  that  the  extended  letters  patent  were  granted 
for  a  period  of  seven  years  from  August  30,  1862,  the 
date  when  the  letters  were  issued,  instead  of  for  the 
residue  of  a  period  commencing  with  the  first  issue  of 
the  patent  of  1826.  In  other  words,  it  is  said  the  com- 
mencement of  the  period  was  wrong.  To  this  it  may 
be  answered,  that  the  act  of  Congress  expressly  author- 
ized the  renewal  and  extension  for  the  term  of  seven 
years  from  the  time  of  such  renewal  and  extension^ 
and  not  for  the  residue  of  a  period,  to  be  computed  from 
the  date  of  the  original  patent.  The  extension  was, 
therefore,  precisely  in  accordance  with  the  provisions 
of  the  law.  *  Reading  the  special  act  and  the  general 
acts  together,  the  commfesioner  was  authorized  to  issue 
letters  patent  for  the  invention  for  foui'teen  years  from 
December  J5,  1826,  and  for  seven  years  from  August 
30,  1862,  the  latter  term  being  an  extension  of  the 
fomier.  ' 

The  objection  that  the  complainant's  patent  is  void 
because  the  alleged  improvement  is  only  a  mode  of 
operation,  and  therefore  not  patentable,  is  not  correct 
in  fact.  I  understand  the  patent  to  be  for  a  combination 
of  mechanical  devices,  by  which  new  and  useful  results 
are  obtained. 

Another  defense,  earnestly  urged  during  the  argu- 
ment, rests  upon  an  allegation  of  want  of  novelty  in  the 
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Goulding  invention.  The  defendants  insist  that  the  in- 
vention, as  claimed  in  the  third  and  fonrth  claims  of 
the  patent  (the  claims  which  it  is  alleged  have  been  in- 
fringed), was  known  before  1826,  and  was  described  in 
The  Operative  Mechanic^  pnblished  in  Philadelphia  in 
1826,  the  publication  purporting  to  have  been  from  a 
second  London  edition. 

It  is  by  no  means  certain  that  this  defense,  if  it  be 
one,  is  open  to  the  defendants.  It  is  not  distinctly  as- 
sertied  in  their  answer  to  the  bill.  Indeed,  the  novelty 
of  the  invention  is  not  denied  in  any  way  (except  per- 
haps parenthetically).  Much  less  is  there  any  asser- 
tion that  the  invention  had  been  described  in  any 
printed  publication  in  this  or  any  foreign  country, 
prior  to  Goulding' s  application  for  a  patent.  The  near- 
est approach  to  an  assertion  of  such  a  defense,  which  I 
can  find  in  the  answer,  is  the  following  clause,  viz : — 
''And  these  defendants,  further  answering,  say,  that 
they  are  informed,  believe,  and  so  charge,  that  if  said 
xe-issued  letters  patent,  so  dated  July  29,  1836,  were 
surrendered  by  the  said  complainant,  and  instead 
thereof  ther^  was  obtained  by  him  certain  re-issued  let- 
ters patent  for  the  same  invention,  as  is  alleged  and 
described  in  said  complainant' s  said  bill  of  complaint, 
that  such  surrender  was  not  made  because  of  the  said 
first  re-issued  letters  patent  being  inoperative  and  in- 
valid by  reason  of  a  defective  specification,  the  error 
having  arisen  by  accident  and  mistake,  without  any 
fraudulent  or  deceptive  intention  on  the  part  of  the 
said  John  Goulding,  but  that  the  same  were  fnlly  opera- 
tive and  valid  for  all  the  intents  and  purposes  that  the 
said  John  Goulding  pretended  or  designed  that  they 
should  be,  without  any  defective  specification,  and 
without  any  accident  or  mistake ;  that  the  said  sur- 
render, if  made,  was  so  made,  and  the  said  re-issued 
letters  patent  obtained  by  the  said  complainant  vrith 
the  fraudulent  and  defective  intention  of  comprising 


Thibb  CiKCint ;  Peishnsylvania.  411 

Jordan  «.  Dobson. 

and  embracing  in  the  said  re-issued  letters  patent  cer- 
tain important  changes  and  alterations  in  said  first  re- 
issued letters  patent,  which  changes  and  alterations  had 
become  known  and  used  by  the  public,  and  which  were 
extensively  used  as  public  property,  and  did  not  be- 
long or  have  any  part  in  the  invention  of  John  Gould- 
ing,  and  he  was  not  the  original  inventor  thereof ;  by 
reason  thereof  and  because  of  which  said  fraudulent 
and  deceptive  intention  the  said  re-issued  letters  patent 
were  null  and  void.''  It  is  evident  that  the  purpose  of 
this  clause  was  primarily,  if  not  solely,  to  charge  fraud 
in  procuring  the  re-issue  of  1886.  And  this  is  all  that 
it  really  means.  It  does  not  set  forth  that  there  was  no 
novelty  in  the  invention,  and  I  doubt  whether  it  ought 
to  be  considered  as  presenting  such  a  charge,  even  by 
any  fair  implication.  If  not,  the  defendants  have  no 
right  to  set  up  that  defense  now.  A  patentee  who  com- 
plains of  an  infringement,  has  a  right,  when  his  patent 
is  to  be  assailed  for  want  of  novelty  in  the  invention, 
to  be  informed  distinctly  by  the  answer  to  his  bill,  if  he 
proceeds  in  equity,  that  such  a  ground  of  defense  will 
be  taken.  I  might,  therefore,  dismiss  this  defense  with 
the  single  remark  that  the  defendants  cannot  now  be 
permitted  to  assert  it. 

But  if  it  be  admitted  that  the  defendants  are  in 
a  condition  to  allege  want  of  novelty  in  the  invention 
against  the  complainant's  patent,  they  must  begin  with 
very  strong  presumptions  against  them.  Not  only  is 
there  a  presumption  in  favor  of  the  validity  of  the 
patent  arising  from  its  issue,  its  re-issue,  its  extension, 
and  the  re-issue  of  the  extended  letters,  but  suits  have 
have  been  brought  upon  it  at  law  and  in  equity,  and 
the  patent  has  been  sustained.  The  evidence,  shows 
that  in  the  district  of  Massachusetts,  in  the  first  circuit, 
an  action  at  law  was  brought  by  the  owner  of  the  patent 
in  1883,  against  Bickford  &  Lombard,  for  an  alleged 
infringement,   and  that  a  verdict  and  judgment  for 
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a  large  sum  of  money  were  recovered  against  those 
defendants.  It  is  also  proved  that,  in  1864,  the  com- 
plainant filed  his  bill  in  equity,  in  the  same  circuit, 
against  the  Agawam  Woolen  Company,  complaining 
of  an  infringement  of  his  patent,  and  praying  for  an 
injunction  and  account.  To  this  bill  an  answer  was 
put  in,  denying  that  Goulding  was  the  first  inventor, 
and  asserting  the  invalidity  of  the  re-issued  patent 
Proofs  were  taken,  the  case  was  subsequently  heard  on 
the  evidence,  and  the  circuit  court  entered  a  decree 
according  to  the  prayer  of  the  bill,  sustaining  the 
Intent.  On  appeal  to  the  supreme  court,  the  decree 
was,  after  argument,  affirmed  on  its  merits.  It  is 
alleged  in  the  defendant's  answer  to  the  present  bill,- 
and  it  was  insisted  at  the  argument,  that  these  suits 
were  •  collusive ;  that  the  first  was  not  contested,  and 
that  the  second  was  an  amicable  one,  gotten  up  for  the 
special  purpose  of  procuring  a  decision  when  the  real 
defense  would  not  be  shown.  There  is  not  a  tittle 
of  evidence  in  the  case  to  sustain  these  allegations. 
And  it  is  manifest  in  regard  to  the  second  suit,  at  least, 
that  it  was  a  seriously  contested  case. 

The  cases  must,  therefore,  have'  fall  efi*ect  in 
strengthening  the  presumption  that  Goulding  was  the 
first  inventor  of  the  improvements  described  in  the 
,  patent,  the  extension,  and  the  re-issues,  and  that  the 
patent  is  not  void  for  want  of  novelty  of  invention. 
Such  a  presumption  is  further  confirmed  by  evidence 
that  various  persons  took  licenses  from  the  owner  of  the 
patent.  In  view  of  aU  this,  it  would  not,  in  my 
opinion,  be  enough  to  sustain  the  defense,  if  the  defend- 
ants had  succeeded  in  raising  doubts  respecting  the 
novelty  of  the  invention.  I  agree,  the  cases  decided  in 
the  first  circuit,  and  at  Washington,  are  not  conclusive 
upon  them,  but,  as  was  said  by  Shipman,  J.,  in  Tomp- 
Idns  V.  Page,  2  If^isJi.  Pat.  Oas.  680,  they  must  show, 
by  satisfactory  and  preponderating  evidence,  that  they  * 
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antedate  the  inyention  set  forth  in  the  patent/  .In  this 
I  think  they. have  failed.  ;  The  ^witness  relied  upon  by. 
them  is  Barton  H.  Jenks,  a  most  respectable  manufac- 
turer of  machinery,  and :  who  had  manufactured  and 
sold  the  machinery  patented  to  the  complainant,  under . 
a  license  from  him,  -  granted  April  12,  1864.  Before 
referring  to'  his .;  testimony, :  I  may  remark,  j  that  the 
question  is  respecting  the  novelty  of  the  improvements 
mentioned  in  the  third  and  fourth  claims  of  the  re-issued 
patent  of  1864.  It  is  those,  which  the  complainant 
asserts  the  defendants  have  infringed.  .  In  Mr.  Jenks' 
testimony,  he  has  expressed  his  opinion  that  there  is 
nothing  new.  in  ^  the  third  claim,  that  is,  in  the  claim 
itself.'  Whether  he  means  by  this,  that  thete  is  nothing 
new  in  the  claim,  regarded  separately  from  the  specifi- 
cation to  which  it  refers,  he  does  not  state.  Probably 
he  does.  He  is  also  of  opinion  that  if  there  is  anything 
new  in  the  fourth  claim,  it  is  the  combination  of  bob- 
bins, lying  parallel  with  the  spindles  for  twisting,  and 
with  jaws,  or  their  equivalents,  for  retaining  the  roving. . 
The  opinions  of  experts  are  evidence  as  to  matters 
of  science  within  their  peculiar. departments  of  know- 
ledge ;  but  the  value  of  such  opiilions  must  be  tested 
by  the  reasons  on  which  they  are  built.  Mr.  Jenks  does 
not  appear  ever  to  have  seen  any  machine  or  combina- 
tion older  than  Goulding's  patent,  substantially  the 
same  in  principle  as  those  described  in  the  third  and 
fourth  claims  of  the  re-issued  patent  of  1864.  His  opin- 
ions rest  upon  a  comparison  of  those  claims  with  plates 
of  machines,  or  combinations  of  mechanism,  found  in 
"  The  Operative  Mechanic,^ ^  published  in  Philadelphia 
in  1826  (whether  before  or  after  the  Goulding  patent 
does  not  appear),  and  on  a  resume  and  plate  of  Ark- 
wrigbt'  s  patent  of  1776,  found  in  The  American  Journal^ 
vol.  1,  published  in  Washington  in  1828.  Comparing 
the  re-issue  of  the  extended  Goulding  patent  with  these, 
he  thinks  there  is  no  difference  in  principle,  though 
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there  is  in  mechanical  construction.  And  yet  when 
asked,  what  is  there  new  in  the  combination  of  the 
re-issued  patent^  he  answers,  that  he  finds  none,  ^^  other 
than  the  pectdiar  comMnafion  with  the  carding  ma- 
chinCj^^  previously  mentioned  by  him. 

After  reviewing  carefully  the  testimony  of  this  wit- 
ness, I  am  inclined  to  think  when  he  gave  his  opinion 
that  there  is  nothing  new  in  the  combinations  claimed  in 
the  re-issued  patent,  he  meant  only  that  the  machines, 
devices,  or  elements,  out  of  which  the  combinations  are 
formed,  are  all  old.  But  if  this  was  not  his  meaning, 
and  if  tlie  largest  latitude  be  allowed  to  his  opinion, 
there  is  still  a  decided  preponderance  of  evidence  that 
the  combinations  described  in  the  patent  were  new 
when  the  patent  was  first  granted.  Henry  B.  Renwick 
has  been  produced  as  a  witness  for  the  complainant^  an 
expert  of  extensive  knowledge.  His  opinions  are  be- 
fore me.  They  are  that,  to  the  extent  of  his  knowledge, 
the  combinations  mentioned  in  the  third  and  fourth 
claims  Of  the  complainant's  patent  were  new,  at  the 
time  when  the  original  patent  was  granted,  his  knowl- 
edged  extending  to  all  patents,  Ei^glish  and  French, 
before  that  date,  and  to  descriptions  from  such  books 
as  he  could  find  published  prior  to  that  time.  More 
than  this,  he  has  compared  the  combinations  with  the 
plates  and  descriptions  in  '*  The  Operative  Mechanic  ^^ 
and  Law  Journxily  referred  to  by  Mr.  Jenks,  and  has 
pointed  out  what  appears  to  me  very  substantial  differ- 
ences. He  has  testified  that  one  of  the  machines  which 
Mr.  Jenks  thinks  the  same  in  principle  as  one  of  the 
combinations  claimed  by  the  complainant,  has  no  feed 
apron,  and  no  condensing  apparatus  of  any  kind,  that 
it  does  not  form  a  roving,  that  the  bobbins  are  not  re- 
volved by  means  of  a  drum  (in  all  these  particulars 
unlike  Goulding'  s  combination),  and  that  the  machine 
is  merely  a  bobbin  and  flyer  machine  for  spinning  fiax. 
He  is  equally  positive  that  the  other  machine  referred 
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to  by  Mr.  Jenks  is  entirely  different  in  principle  from 
the  combination  claimed  as  the  fonrth  in  the  re-issned 
patent,  and  he  gives  as  reasons  for  his  opinion  that  it  is 
•  not  a  twisting  machine,  it  has  no  reel  or  bobbin  from 
which  roving  is  taken,  it  has  no  roW  of  spindles  to 
which  the  bobbin  is  parallel,  no  traveling  carriage,  and 
no  jaws,  or  their  equivalents  for  retaining  rovings,  that, 
in  fact,  it  is  a  machine  for  winding  sUk  into  skeins. 
Without  pursuing  this  examination  further,  it  is  mani- 
fest that  if  Mr.  Eenwick  is  to  be  believed  (and  no  at- 
tempt has  been  made  to  show  that  he  has  stated  the 
facts  incorrectly),  the  improvements  claimed  in  the  com- 
plainant's  patent  differ  entirely  from  the  machines  or 
devices  with  which  Mr.  Jenks  compared  them,  alike  in 
principle,  in  mode  of  operation,  in  mechanical  con- 
struction, and  in  the  results  produced.  The  defense  of 
want  of  novelty  of  invention  consequently  fails. 

The  only  other  defense  set  up  by  the  defendants 
that  requires  notice  is,  that  the  complainant  has  ac- 
quiesced in  invasions  of  his  rights  until  it  would  be 
inequitable  now  to  assert  them.  Of  this  I  discover  no 
evidence.  What  is  relied  upon  is  a  license  granted  by 
the  patentees  to  Alfred  Jenks  &  Son,  given  April  12, 
1864,  to  make  and  sell  at  Bridesbuig,  or  Philadelphia, 
in  Pennsylvania,  the  machinery  patented,  upon  the 
terms  in  the  license  specified.  The  terms  were  that  the 
licensees  should  purchase  a  license  for  the  use  of  the 
machinery  manufactured  and  sold  by  them  before  de- 
livery, that  they  should  furnish  monthly  to  Jordan 
(then  the  assignee  of  the  patent),  a  statement  of  all  per- 
sons to  whom  they  had  sold  and  delivered  such  ma- 
chinery, and  that  they  should  stamp  on  such  machin- 
ery  so  deUvered,  before  its  deUveiy,  the  words  "Pat- 
ented  by  John  Goulding,  December  15,  1826.  Re-is- 
sued July  29,  1836.  Extended  August  30,  1862  ;"  or 
some  equivalent  marks.    How  such  a  license  as  this 
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can  be  regarded  as  acquiescence  in  any  invasion  of  the 
complainant's  rights,  is  more. than  lean  comprehend. 
It  is  rather  a  distinct  and  positive :  assertion  of  them,  a 
plain  indication  of  an  intent  to  hold  responsible  any 
and  all  persons  who  might  purchase  the  machinery 
from  the  licensee  and  use  it.  There  is  evidence  that 
the  machines  were. sold  to  some  jmrtiefc  without  exact- 
ing any  royalty. for  the  patentee,  but  there  is  nothing 
to  show  that  the  patentee  ever  acquiesced  in  the  use  by 
the  purchasers.  . 

Upon  the  whole  I  am  of  opinion .  that  every  defense 
set  up  has  failed,  and  that  there  is  nothing  which  could 
justify  my  withholding  a  decree  in  favor  of  .the  com- 
plainant. But  as  the  extended  patent  has  now  expired, 
there  can  only  be  a  decree  for  an  account. 

Decree  accordingly. 


SHOEMAKER  v.  THE  NATIONAL  MECHANICS' 

BANK. 

Circuit  Oourty  Fourth  Circuit;  District  of  Marylandy 

MarcJi^  1869. 

National  Banks.— Ik  junction. 

A  circuit  court  has  jurisdiction,  upon  a  proper  bill  filed  by  a  stock- 
holder of  a  national  bank,  to  enjoin  the  officers  of  the  bank  from 
misapplying  its  funds  to  the  prejudice  of  the  stockholder's  interest 
therein,  by  acts  which  are  not  warranted  by  the  charter,  or  amount 
to  a  breach  of  trust. 

The  general  principles  which  govern  courts  of  equity  in  granting  pre- 
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liminary  injunctions,  and  in  dissolving  them  npon  the  filing  of  the 
answer, — stated. 

A  loan  made  by  a  national  bank  in  excess  of  the  restriction  imposed 
by  section  29  of  the  National  Banks  Act  of  Jmie  8,  1864,  18  Stat,  at 
L,  99, — which  provides  that  the  total  liabilities  to  any  banking  asso- 
ciation, of  any  borrower,  shall  not  at  any  time  exceed  one-tenth  of 
the  capital  stock, — is  not  void,  upon  that  account.  The  loan  may 
be  enforced ;  though  (by  section  53)  the  bank  is  exposed  to  forfeit- 
ure of  its  franchise,  and  the  officers  participating  are  declared 
personally  liable.* 

A  national  bank  has  power  to  lend  money  upon  the  note  or  other  per- 
sonal obligation  of  the  borrower  secured  by  a  pledge  of  stock  of  a 
corporation  as  collateral  security. 

Section  8  of  the  National  Banks  Act  of  June  3, 1864,  18  Stat,  at  L. 
101, — ^which  authorizes  such  banks  to  exercise  under  that  act  all  such 
incidental  powers  as  shall  be  necessary  to  carry  on  the  business  of 
banking,  by  discounting  and  negotiating  promissory  notes,  &c.,  by 
receiving  deposits,  ])y  buying  and  selling  exchange,  &c.,  lyy  loaning 
money  on  personal  security ^  and  by  issuing,  &c.,  circulating  notes, — 
contains  five  distinct  grants  of  power ;  and  neither  grant  is  a  limita- 
tion upon  any  other. 

An  averment  that  the  officers  of  a  bank  have  loaned  its  funds  to  a  spec- 
ified person  "  upon  the  collateral  security  of  railroad  stock,"  does 
not  show  a  violation  of  section  8;  for  the  phrase  ^^  collateral  secu- 
rity ''  imports  a  security  additional  to  the  personal  obligation  of  the 
borrower ;  and,  by  the  fourth  of  the  powers  conferred  by  section  8, 
the  bank  may  loan  upon  personal  security  not  embraced  in  the  first 
power. 

Application  for  an  injnnction. 

Giles,  J. — ^This  bill  is  not  filed  to  liave  the  charter 
of  defendant  as  a  national  bank  declared  null  and  void 
for  the  causes  mentioned  in  section  53  of  the  act  to  pro- 
vide a  national  currency,  &c.,  passed  June  3,  1864. 
This  would  not  be  the  appropriate  proceeding  for  such 
a  purpose.  That  could  only  be  accomplished  by  a  suit 
instituted  by  the  comptroller  of  the  currency.  But 
this  is  a  bUl  filed  by  one  of  the  stockholders  in  the  Na- 
tional Mechanics'  Bank  of  this  city,  to  restrain  the 
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president  and  directors  of  the  said  bank  firom  pursuing 
a  coarse  which,  he  alleges,  is  in  violation  of  the  re- 
quirements of  their  charter  under  the  said  act,  and  by 
which  they  are  wasting  the  assets  of  the  said  bank,  to 
the  loss  and  injury  of  the  complainant  and  its  other 
stockholders. 

Such  being  the  object  of  the  bill,  if  its  allegations 
were  admitted  by  the  answer,  or  proved  on  final  hear- 
ing to  the  satisfaction  of  the  court,  it  would  be  its  duty 
to  restrain  the  officers  of  the  said  bank  from  any  fur- 
ther misapplication  of  its  funds  which  might  result 
from  any  act  not  warranted  by  its  charter,  or  which 
would  amount  to  a  breach  of  trust. 

This  is  clear  from  the  decision  of  the  supreme  court 
in  the  case  of  Dodge  v.  Woolsey,  18  Bow.  341.  In 
that  case  the  court  says :  "It  is  now  no  longer  doubted, 
either  in  England  or  the  United  States,  that  courts  of 
equity  in  both  have  jurisdiction  over  corporations,  at 
the  instance  of  one  or  more  of  their  members,  to  apply 
preventive  remedies  by  injunction  to  restrain  those 
who  administer  them  from  doing  acta  which  would 
amount  to  a  violation  of  charter,  or  to  prevent  any  mis- 
application of  their  capitals  or  profits  which  might  re- 
sult in  lessening  the  dividends  of  stockholders,  or  the 
value  of  their  shares,  as  either  may  be  protected  by  the 
franchise  of  a  corporation,  if  the  acts  intended  to  be 
done  create  what  is  in  the  law  denominated  a  breach 
of  trust." 

The  motion  for  this  injunction  has  been  heard  on 
bill  and  answer.  And  the  principle  is  now  almost 
universally  recognized,  that,  where  the  answer  denies 
all  the  circumstances  upon  which  the  equity  of  the  bill 
is  founded,  the  court  will  refuse  the  writ  of  in- 
junction. 

It  becomes  necessary,  therefore,  to  carefully  ex- 
afnine  the  bill  and  answer ;  the  bill,  that  we  may  learn 
what  are  the  facts  which  it  sets  forth,  and  on  which  it 
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claims  the  equitable  interference  of  the  court,  and  the 
answer,  that  we  may  see  if  these  facts  are  admitted  or 
denied.  Now  there  are  many  things  stated  in  the  bill, 
and  j:eplied  to  in  the  answer,  with  which  we  have 
nothing  to  do,  on  this  motion.  Whether  the  loan  to 
Bayne,  by  the  defendant,  was  made  under  such  cir- 
cumstances as  will  render  the  officers  who  made  it  re- 
sponsible to  the  stockholders  for  any  loss  the  bank  may 
incur  therefrom,  can  only  be  answered  when  this  case 
comes  before  the  court  on  final  hearing.  And  it  may 
be  doubtful  whether  such  question  could  even  be  de- 
cided on  the  pleadings  in  this  case ;  it  would  seem  to 
require  a  bill  to  be  filed  against  the  officers  who  made 
the  loan  individually.  This  is  a  bill  against  the  bank 
in  its  corporate  capacity.  The  allegations  on  which 
the  preliminary  injunction  is  asked  are  the  following : 
**Tliat  in  violation  of  said  express  prohibition,  and  in 
violation  of  the  trust  as  aforesaid  confided  to  its  officers, 
the  said  bank  and  its  officers  lent  to  Bayne  and  Bayne 
&  Co.,  of  the  funds  or  capital  of  the  said  bank,  from 
time  to  time,  divers  sums  of  money,  in  the  whole 
largely  exceeding  one-tenth  of  the  capital  stock  of  said 
bank  actually  paid  in,  and  that  for  many  months  the 
amount  of  money  so  loaned  exceeded  three  hundred 
thousand  dollars."  And  it  is  further  alleged  that  said 
loans  were  made  upon  collateral  security  of  shares  of 
stock,  &c.,  some  of  which  were  spurious,  and  that  among 
these  were  twelve  hundred  and  fifty  shares,  purporting 
to  be  the  stock  of  the  Washington,  Georgetown,  &  Alex- 
andria Railroad  Company,  a  corporation  which  the  bill 
charged  never  had  any  legal  existence,  &c.  And  that 
said  bank  is  joining  in  the  prosecution  of  or  has  been 
made  party  to  certain  suits,  touching  or  concerning  the 
interests  of  said  railroad  company. 

It  also  charges  that  the  said  defendant,  by  its  offi- 
cers and  agents,  has  oflTered  to  pay  into  the  circuit 
court  of  the  United  States  for  the  Eastern  District  of 
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Virginia  the  sum  of  twenty  thousand  dollars  of  the 
fands  of  said  bank,  in  a  cause  therein  depending,  in 
which  the  said  bank  has  no  interest  whatever,  and  to 
which  it  is  not  a  party,  and  did.  actually  pay  in  said 
cause  two  hundred  dollars  fees  to  commissioners;  and 
did  actually  pay  one  hundred  dollars  to  the  trustees  of 
Bayne  &  Co.,  upon  some  illegal  and  unauthorized  agree- 
ment as  to  said  securities,  taken  by  them  from  Bayne, 
and  that  they  are  negotiating  for  and  offering  to  expend 
the  money  and  funds  of  said  bank  in  and  about  the  re- 
pairs and  reconstruction  of  the  bridge  of  the  said  rail- 
road company  across  the  Potomac  river,  in  which  said 
bank  has  no  sort  of  interest,  and  cannot  legally  have 
any.  Said  bridge,  it  is  estimated,  will  cost  over  one 
hundred  thousand  dollars  to  repair  it.  And  it  concludes 
with  a  prayer  that  the  said  bank,  its  officers,  agents, 
and  attorneys,  may  be  restrained  from  farther  prosecut- 
ing or  defending  any  one  or  more  of  said  suits  at  the 
cost  or  charge  or  in  the  name  of  said  bank. 

The  answer  admits  that  Bayne  &  Co.  did  pledge 
with  its  cashier,  early  in  the  month  of  February,  1866, 
as  collateral  security  for  its  money  loaned  and  ad- 
vanced to  the  said  firm,  one  thousand  two  hundred  and 
fifty  shares  of  the  capital  stock  of  said  railroad  com- 
pany, of  the  par  value  of  one  hundred  dollars  each, 
and  that  the  trustees  of  Bayne  &  Co.  did  subse- 
quently, for  one  hundred  dollars,  assign  all  the  equity 
of  redemption  of  said  stock  to  the  cashier  of  this  de- 
fendant. 

It  also  admits  that  as  a  holder  of  stock  of  the  said 
railroad  company,  it  did  agree  with  certain  stockhold- 
ers of  said  company  to  advance  a  portion  of  the  sum 
of  twenty  thousand  dollars,  which  was  ofifered  to  be 
paid  into  the  circuit  court  of  the  United  States  for  the 
Eastern  District  of  Virginia,  in  a  cause  in  which  the 
said  railroad  company  and  others  were  defendants,  and 
Adams  Express  Company  was  complainant,  to  abide 
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the  decision  of  said  cause,  with  the  purpose  of  prevent- 
ing the  said  railroad  from  passing  into  the  hands  of  a 
receiver,  to  be  appomted  by  said  court ;  but  said  offer 
was  refused  by  said  court,  and  no  money  was  paid  on 
account  thereof,  and  that  this  defendant  was  to  have 
been  adequately  secured  if  said  money  had  been  ac- 
tually advanced, -and  that  it  did  advance  about  forty 
dollars,  part  of  defendant's  commissioners'  fees,  in  said 
cause.  And  this  defendant  denies  that  it  is  negotiating 
or  offering  to  expend  its  money  or  ftinds  in  the  repair 
and  reconstruction  of  the  railroad  bridge  across  the  Po- 
tomac. It  also  denies  that  it,  or  any  of  its  officers,  at 
the  time  said  stock  was  issued  in  the  name  of  its  cashier, 
or  previous  thereto,  had  any  knowledge  or  good  reason 
to  believe  that  the  said  railroad  company  had  no  legal 
existence,  or  that  the  certificates  were  fraudulently  is- 
sued, but  that  as  late  as  May,  1866,  the  stock  of  the 
said  railroad  company  was  held  and  esteemed  as  a  val- 
uable stock,  at  par  or  over  par,  and  that  as  late  as  the 
middle  of  May,  1866,  large  loans  were  effected  upon  the 
pledge  of  its  certificates  of  stock  at  or  about  par. 

Now,  the  only  fact  admitted  in  the  answer,  pertinent 
to  the  present  inquiry,  is  that  the  defendant  did  receive 
from  Bayne  &  Co.  a  pledge  of  the  railroad  stock  as  col- 
lateral security  for  loans  made  to  said  firm,  and  that 
said  bank  is  now,  in  company  with  other  stockholders 
of  said  railroad,  engaged  in  suits,  upon  whose  final  de- 
cision depends  the  very  existence  of  said  road  and  the 
value  of  its  stock.  Will  these  facts  warrant  the  grant- 
ing of  a  preliminary  injunction  ?  Now,  the  granting  or 
refusing  of  an  injunction  is  a  matter  resting  in  the 
sound  discretion  of  a  court  of  equity.  It  is  one  of  the 
highest  powers  confided  tp  a  court  of  equity,  and  its 
exercise  oughtj  therefore,  to  be  guarded  with  extreme 
caution,  and  the  remedy  applied  only  in  very  clear 
cases. 

As  to  the  first  charge  in  this  bill  against  the  defend- 
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ant,  in  reference  to  the  amount  loaned  to  Bajne  &  Co., 
in  violation  of  section  29  of  the  act  of  Congress  passed 
June  3,  1864,  (under  which  act  the  defendant  became  a 
national  bank),  I  would  only  say  that  the  loan  made 
under  such  circumstances  is  not  void — ^it  can  be  en- 
forced as  any  other  loan  made  by  the  bank.  This  I  ap- 
prehend is  clear,  from  the  fact  that  section  29  provides 
no  penalty  for  its  violation,  and  section  53  of  the  same 
act,  for  aU  violations  of  the  provisions  of  the  said  act, 
provides  two  penalties  :  first,  a  forfeiture  of  the  privi- 
leges and  franchises  of  the  said  bank,  derived  from  the 
said  act,  to  be  adjudged  in  a  suit  brought  for  that  pur- 
pose in  the  Federal  court ;  and  second,  a  personal  lia- 
bility by  every  officer  of  a  bank  who  participated  in  or 
assented  to  such  violation,  for  all  damages  which  the 
bank  may  sustain  in  consequence  thereof. 

Indeed,  this  clause  was  not  pressed  in  the  very  able 
argument  of  the  learned  counsel  who  closed  on  behalf 
of  complainant.  The  point  so  forcibly  made  by  him 
was  that  the  defendant  was  prohibited  by  its  charter 
from  making  this  loan  on  a  pledge  of  stock,  and  if  so, 
no  title  to  this  stock  passed  from  Bayne  &  Co.  to  the 
defendant.  Clearly,  if  the  defendant' s  title  to  this  stock 
depended  on  a  purchase  as  an  investment  by  it,  such 
purchase  would  be  beyond  its  corporate  powers,  and 
void.  The  learned  counsel,  however,  contended,  that 
by  thQ  true  construction  of  section  8,  this  loan  was  not 
embraced  among  the  enumerated  powers  of  the  bank, — 
' '  that  no  loans  are  valid  except  those  made  on  personal 
security."  The  language  of  that  section  is,  ''and  exer- 
cise under  this  act  all  such  incidental  powers  as  shall 
be  necessary  to  carry  on  the  business  of  banking,  by 
discounting  and  negotiating  promissory  notes,  drafts, 
bills  of  exchange,  and  other  evidences  of  debt,  by 
receiving  deposits,  by  buying  and  selling  exchange, 
coin,  and  bullion,  by  loaning  money  on  personal  secu- 
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rity,  by  obtaining,  issuing,  and  circnlating  notes, 
according  to  the  provisions  of  this  act. 
•  I  understand  that  the  language  I  hare  quoted  con- 
tains five  distinct  grants  of  power,  and  that  no  one 
grant  is  a  limitation  on  any  other.  By  the  first,  the 
bank  is  authorized  to  discount  promissory  notes,  drafts, 
bills  of  exchange,  and  other  evidences  of  debt ;  second, 
to  receive  deposits ;  third,  to  buy  and  sell  exchange, 
coin,  and  bullion ;  fourth,  to  loan  money  on  personal 
security  (I  understand  by  this,  on  any  other  personal 
security  than  is  mentioned  in  the  first  grant) ;  fifth,  to 
obtain,  issue,  and  circulate  the  national  currency.  If  I 
am  right  in  this  construction,  then  the  loan  to  Bayne  & 
Co.  was  authorized  by  the  said  section,  as  the  charge  in 
the  bill  is  that  the  loans  to  Bayne  &  Co.  were  made 
upon  paper  evidences  of  debt ;  upon  bonds,  notes, 
checks,  &c.  ;  and  upon  collateral  security  of  stocks, 
&c. ;  and  the  answer  states  that  the  stock  in  said  rail- 
road  was  pledged  with  its  casMer  as  coUateral  seciirity 
for  its  money  loaned.  If  collateral  security,  then  col- 
lateral to  personal  responsibility  of  Bayne  &  Co.,  on 
the  notes,  checks,  and  bills  of  exchange,  cashed  for 
said  firm  by  this  defendant ;  for  collateral  security  in 
bank  phraseology  means  some  security  additional  to 
the  personal  obligation  of  the  borrower.  But  admit 
that  this  construction  is  doubtful,  it  is  not  so  doubtful 
as  that  construction  which  would  limit  the  banks  to 
the  power  oi  loaning  money  only  on  personal  security, 
and  deny  to  them  the  power  of  taking  a  pledge  of 
stock  as  collateral  security  for  notes  or  bills  of  ex- 
change cashed  by  them.  And,  as  I  said  before,  a 
court  of  equity  should  never  grant  a  preliminary  in- 
junction in  a  doubtfal  case. 

However,  I  have  no  doubt  that  the  taking  this  col- 
lateral security  from  Bayne  &  Co.  was  a  valid  transac- 
tion, and  whether  it  will  ever  avail  the  defendant  any- 
thing, will  depend  upon  the  decisions  of  those  tribu- 


% 


< 


424  Fourth  Circuit  ;  Marylakd. 

Stewart  v.  National  Union  Bank  of  Maryland. 

nals  before  whom  is  now  pending  the  qnestion  of  the 
validity  of  the  charter  of  the  said  railroad  company, 
and  the  character  of  its  stock. 

The  preliminary  injunction  asked  for  in  this  case  is 
refosed. 

For  authorities  to  sustain  the  view  I  have  taken  of 
the  law  governing  this  case,  I  refer  to  the  following 
cases :  Bates  v.  Bank  of  Alabama,  2  Ala.  462 ;  Mag- 
ruder  D.  State  Bank,  8  Arlc.  9  ;  Bank  of  Middlebuig  v. 
Bingham,  33  Vt.  636 ;  Farmers'  Bank  v.  Buechard,  33 
Id.  348 ;  and  Eock  River  Bank  v.  Sherwood,  10  Wis. 
230. 

Injunction  refused. 


STEWART  V.  THE  NATIONAL  UNION  BANK  OF 

MARYLAND. 

Circuit  Courty  Fourth  Circuit ;  District  of  Marpland, 

October^  1869. 

Creditor's  Bill. — Powers  of  National  Bakks. — 

Void  Contracts. 

By  a  creditor's  bill  it  appeared  that  the  judgment  debtor  had  asBigned 
certain  assets,  which  complainant  sought  to  reach,  to  a  national  bank, 
made  a  defendant,  as  collateral  security  for  a  loan,  and  had  after- 
wards, but  before  the  Bankrupt  Act  of  1867  took  efifect,  made  a 
general  assignment  to  trustees  for  the  benefit  of  creditors.  The  bill 
charged  that  the  loan  made  by  the  bank  was  yoid  for  exceeding  the 
corporate  powers,  and  that  the  bank  therefore  acquired  no  title  to 
the  assets  received  as  collateral.     The  general  assignment  was  not 
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assailed.  Beldy  on  demurrer,  that  the  bill  showed  no  right  in  the 
complainant  to  relief  from  the  assets  in  question ;  for,  if  they  did 
not  vest  in  the  bank  by  the  assignment  attacked  by  the  bill,  they 
must  have  vested  in  the  trustees  under  the  general  assignment. 

A  loan  made  by  a  national  bank  in  excess  of  the  restriction  imposed 
by  section  20  of  the  National  Banks. Act  of  June  8,  1864,  18  Stat  at 
L,  99, — which  provides  that  the  total  liabilities  to  any  banking  asso- 
ciation^ of  any  borrower,  shall  not  at  any  time  exceed  one-tenth  of 
the  capital  stock, — ^is  not  void  upon  that  account.  The  loan  may  be 
enforced ;  though  (by  section  58),  the  bank  is  exposed  to  forfeiture 
of  its  franchise,  and  the  officers  participating  are  declared  person- 
ally liable.* 

Although  a  loan  made  by  a  corporation  appear  to  be  in  excess  of  a 
limit  imposed  by  statute,  and  therefore  not  enforceable,  yet,  if  it  has 
been  executed  by  the  parties,  a  court  of  equity  will  not  interpose,  at 
the  suit  of  a  creditor  of  the  borrower,  to  cancel  the  transaction  and 
compel  a  return  of  the  securities,  but  will  leave  the  parties  where  it 
finds  them. 

Demurrer  to  a  bill  in  equity. 

Giles,  J.— The  complainant  in  this  case  filed  a 
general  creditor's  bill  against  the  defendants,  alleging, 
among  other  things,  that  he  was  and  is  a  creditor  of 
Bayne  &  Co,  to  a  large  amount ;  that  Bayne  &  Co.  are 
bankrupts;  that  the  National  Union  Bank,  the  Na- 
tional Mechanics'  Bank,  and  the  National  Exchange 
Bank  are  national  banks,  organized  under  the  act  of  Con- 
gress entitled  '*  An  Act  to  provide  a  national  currency," 
approved  June  3,  1864 ;  that  section  29  of  said  act  pro- 
vides "that the  total  liabilities  to  any  association  of 
any  person  or  of  any  company,  corporation,  or  firm, 
for  money  borrowed,  including  in  the  liabilities  of  a 
company  or  firm  the  liabilities  of  the  several  members 
thereof,  shall  at  no  time  exceed  one-tenth  part  of  the 
amount  of  the  capital  stock  of  such  association  actually 
paid  ;"  that  on  May  3,  1866,  the  loans  to  Bayne  &  Co. 
by  the  National  Union  Bank  amounted  to  two  hundred 

*  See  the  preceeding  case. 
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and  eighty-seven  thousand  six  hundred  and  forty- one 
dollars  and  thirty-one  cents ;  by  the  National  Mechan- 
ics' Bank  to  thr^  hundred  and  seventy -seven  thousand 
four  hundred  and  forty-four  dollars  and  seventeen 
cents ;  and  by  the  National  Exchange  Bank  to  one 
hundred  and  forty  thousand  four  hundred  and  thirty- 
one  dollars  and  twenty-nine  cents ;  which  loans  were 
made  with  the  knowledge  and  permissi6n  of  the  di- 
rectors of  said  banks,  and  were  not  within  the  reserva- 
tions or  provisos  of  section  29;  that  the  largest 
part  of  the  assets  of  Bayne  &  Co.  are  deposited  with 
and  held  as  collateral  security  by  said  national 
banks,  defendants,  for  the  illegal  loans,  so  made  by 
them  to  Bayne  &  Co. ;  that  of  such  collaterals,  the 
National  Mechanics'  Bank  held  three  hundred  and 
eighty-five  thousand  eight  hundred  and  sixty-four  dol- 
lars, the  National  Union  Bank  three  hundred  thou- 
sand one  hundred  and  thirty-nine  dollars,  and  the 
National  Exchange  Bank  one  hundred  and  sixty-four 
thousand  two  hundred  and  fiftjr  dollars ;  that  the  capi- 
tal stock  of  the  said  National  Mechanics'  Bank  is  six 
hundred  thousand  dollars,  of  the  said  National  Union 
Bank  is  one  million  two  hundred  thousand  dollars, 
and  of  the  National  Exchange  Bank  four  hundred 
thousand  dollars ;  that  the  loans  to  Bayne  &  Co.  by 
said  banks  were,  on  May  3,  1866,  largely  in  excess  of 
the  ten  per  cent,  of  their  respective  capitals  actually 
paid  in,  and  therefore  contrary  to  law,  and  a  fraud  on 
the  rights  of  complainant  and  other  creditors,  of  Bayne 
&  Co.  The  bai  prays  for  a  discovery  of  the  amount 
and  nature  of  said  collaterals,  also  of  all  transactions 
between  Bayne  &  Co.  and  the  banks,  and  for  an  order 
of  this  court  transferring  the  collaterals  so  held  by  the 
banks  to  the  assignee  in  bankruptcy  of  Bayne  &  Co. 
for  adjustment  of  rights  between  their  creditors,  for  a 
decree  in  favor  of  complainant,  and  for  general  re- 
Uef. 
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To  all  that  part  of  the  bill  which  attacks  these  loans 
made  by  the  banks  on  the  ground  that  they  are  void 
by  section  29  of  the  act  of  1864,  and  prays  for  a  decree 
of  this  court  ordering  them  to  be  transferred  to  the  as- 
signee of  Bayne  &  Co.,  the  banks  demur  ;  and  for  cause 
of  demurrer  show  "that  according  to  the  true  construc- 
tion of  the  act  of  1864,  the  complainant  has  no  right  to 
call  upon  this  court  to  examine  into  and  decide  upon 
the  matters  above  demurred  to,  but  the  same  are  exam- 
inable only  at  the  instance  and  suit  of  the  government 
of  the  United  States  and  its  authorized  oflBLcer,  and  in 
conformity  with  the  provisions  of  said  act."  ''And 
that  the  said  matters,  as  alleged,  do  not  affect  the  val- 
idity of  the  said  loan  by  these  defendants  to  the  said 
Bayne  &  Co. ,  nor  do  they  destroy,  invalidate,  or  affect 
the  title  of  these  defendants  to  the  said  collaterals  and 
securities." 

The  issues  raised  by  this  demurrer  are  two.  First, 
the  right  of  complainant  to  the  relief  sought  in  his  bill 
against  the  banks  ;  and  second,  the  validity  under  the 
act  of  Congress  of  the  loans  so  as  aforesaid  made  by 
the  said  banks  to  Bayne  &  Co. 

There  is  also  a  prayer  in  the  bill  for  a  decree  for  an 
account  to  be  filed  by  Wm.  Bayne,  Allen  A.  Chapman, 
and  Horatio  R.  Eiddle,  trustees  under  a  deed  of  trust 
executed  by  Bayne  &  Co.  on  May  6,  1866 ;  but  with 
that  part  of  the  bUl  we  have  nothing  to  do  at  present. 
This  case  has  been  heard  alone  upon  the  bill  of  com- 
plaint^ and  demurrer  filed  by  the  banks,  and  the  ques- 
tion to  be  now  decided  by  the  court  is :  Does  the  bill 
show  such  a  case  as  entitles  the  complainant  to  the  re- 
lief he  seeks  against  the  said  banks  i  He  prays  for  a , 
decree  against  the  said  banks  compelling  them  to  trans- 
fer and  hand  over  to  the  assignee  in  bankruptcy  of 
Bayne  &  Co.  all  the  collaterals  which  the  banks  re- 
ceived from  Bayne  &  Co.,  as  security  for  the  loans 
made  to  them  from  time  to  time  by  the  banks.    Now, 
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conld  such  a  decree  be  passed  by  this  court  and  such 
relief  granted,  in  view  of  the  feet  that  Bayne  &  Co.  had 
by  a  deed  of  trust  (as  is  shown),  on  May  6,  1866,  con- 
veyed all  their  assets,  of  whatever  kind,  to  trustees  for 
the  benefit  of  their  creditors,  the  deed  being  exe- 
cuted before  the  passage  of  the  bankrupt  act,  and  more 
than  six  months  before  Bayne,  Hough,  &  Honeywell 
filed  their  petitions  to  be  declared  bankrupts.  That 
deed  has  not  been  assailed,  although  allegations  are 
made  in  the  bill  against  the  trustees,  and  they  are 
charged  with  fraud  and  collusion.  Now,  it  appears  to 
me  that  if  the  complainant  be  right  in  his  view  and  con- 
struction of  section  29  of  the  general  banking  law  of 
1864,  "that  all  loans  made  to  any  one  beyond  the 
amount  prescribed  in  that  section  are  absolutely  void ; 
and  that  the  banks  have  no  title  to  any  collateral  secu- 
rity given  to  them  for  such  loans,"  yet  he  is  not  en- 
titled to  the  relief  he  now  seeks.  Under  such  construc- 
tion of  the  law,  the  title  to  these  collaterals  passed  by 
the  deed  of  trust,  and  if  the  trustees  have  failed  duly 
to  execute  the  trust  confided  to  them,  a  court  of  equity 
would  remove  them  and  substitute  others  in  their 
place  ;  and,  if  the  bill  filed  for  that  5)urpose  made  the 
banks  parties,  the  court  could  decree  such  relief  as 
would  be  equitable  and  just  under  the  circumstances. 

This  disposes  of  that  part  of  the  case  now  sub- 
mitted to  me,  and  I  might  rest  my  decision  here ;  but 
as  the  second  issue  raised  by  the  demurrer  has  been  ar- 
gued at  length  and  with  great  ability  by  the  complain- 
ant and  the  learned  counsel  engaged  in  the  cause,  and 
as  I  have  carefully  examined  all  the  authorities  referred 
to,  I  shall  state  briefiy  the  conclusions  to  which  I  have 
arrived  as  to  the  true  construction  of  section  29,  and 
of  the  rights  of  the  parties  to  such  loans  as  are  here 
alleged.  Now^  it  is  observable  that  this  section  only 
provides,  "that  the  total  liabilities  to  any  association, 
of  any  person,  or  of  any  company,  corporation,  or 


PouBTH  Circuit  ;  Maryland.  429 

Stewart «.  National  Union  Bank  of  Maryland. 

firm,  for  money  borrowed,  including  in  the  liabilities 
of  a  company  or  firm  tbe  liabilities  of  the  several  mem- 
bers thereof,  shall  at  no  time  exceed  one-tenth  part 
of  the  amount  of  the  capital  stock  actually  paid  in." 
It  contaiQS  no  penalty,  and  no  provision  "that  such 
loans  shall  be  void." 

In  the  very  next  section  (section  30),  which  regulates 
the  rate  of  interest,  it  is  provided,  that  "the  knowingly 
taking,  receiving,  reserving,  or  charging  a  rate  of  inter- 
est greater  than  aforesaid,  shall  be  held  and  adjudged  a 
forfeiture  of  the  entire  interest,"  &c.  And  in  case  a 
greater  rate  of  interest  has  been  paid,  the  person  or 
persons  paying  the  same,  or  their  legal  representatives, 
may  recover  back,  in  an  action  of  debt,  twice  the 
amount  of  the  interest  thus  paid,  from  the  association 
taking  or  receiving  the  same. 

So  in  section  31  it  is  enacted,  that  every  associa- 
tion in  certain  cities  * '  shall  always  keep  on  hand,  in 
lawful  money,  twenty-five  per  centum  of  the  aggregate 
amount  of  its  notes  in  circulation  and  its  deposits.  And 
if  any  association,  whose  lawful  money  shall  fall  below 
the  amount  aforesaid  required  to  be  kept  on  hand, 
shall  fail,  for  thirty  days  after  notice,  to  make  good 
such  reserve,  the  comptroller  of  the  currency,  with  the 
concurrence  of  the  secretary  of  the  treasury,  may 
appoint  a  receiver  to  wind  up  the  business  of  such 
association." 

See,  also,  section  52,  in  which  all  transfers  of  the 
notes,  bonds,  and  other  evidences  of  debt  owing  to  any 
association,  and  of  any  and  all  property  belonging  to 
the  association,  made  after  the  commission  of  an  act  of 
bankruptcy,  &c.,  are  declared  null  and  void. 

Now,  when  you  read  these  sections,  and  find  no 
such  provision  of  forfeiture  in  section  29,  but  find  that 
in  section  63  provision  is  made,  "that  if  the  directors 
of  any  association  shall  knowingly  violate  any  of  the 
provisions  of  this  act^  all  the  rights,  privileges,  and 
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franchises  of  the  association,  derived  fh)m  this  act,  shall 
be  thereby  forfeited — such  violation  shall,  however,  be 
determined  and  adjudged  by  a  proper  district  or  circuit 
court,  in  a  suit  brought  for  .that  purpose  by  the  comp- 
troller of  the  currency,  in  his  own  name,  before  the  as- 
sociation shall  be  declared  dissolved" — ^the  conclusion 
seems  to  be  irresistible,  that  Congress  never  intended 
by  section  29  to  forfeit  all  loans  made  in  excess  of  the 
amount  specified  in  section  29,  no  matter  whether  they 
were  made  through  inadvertence  or  by  mistake,  for  the 
forfeiture  provided  for  in  section  53  depends  upon  the 
guilty  knowledge  of  officers  making  it. 

The  general  banking  powers  are  granted  by  section 
8  of  the  act  in  the  following  terms:  "And  exercise 
under  this  act  all  such  incidental  powers  as  shall  be 
necessary  to  carry  on  the  business  of  banking,  by  dis- 
counting and  negotiating  promissory  notes,  drafts,  bills 
of  exchange,  and  other  evidences  of  debt,  by  receiving 
deposits,  by  buying  and  selling  exchange,  coin,  and 
bullion,  by  loaning  money  on  personal  security,  and 
by  obtaining,  issuing,  and  circulating  notes  according 
to  the  provisions  of  this  act."  The  grant  of  banking 
powers  is  full  and  ample  in  this  section,  and  in  view  of 
the  whole  act  it  appears  to  me  that  section  29,  like 
many  other  sections  of  the  act,  is  directory  only,  and 
for  its  violation  there  is  no  forfeiture  but  the  one  pro- 
vided for  in  section  53.  That  section,  it  is  admitted, 
applies  to  all  violations  of  section  29,  with  guilty  knowl- 
edge, and  there  can  be  no  clearer  rule  for  the  interpre- 
tation of  statutes  than  to  hold  that,  where  Congress  has 
expressly  provided  a  penalty  for  the  commission  of  any 
act,  you  are  not  so  to  construe  the  statute  as  to  add,  in 
addition,  any  common  law  forfeiture  or  penalty.  So 
that  it  appears  to  me  that  although  these  loans  made 
by  defendants,  the  three  banking  associations  above 
named,  exceeded  in  amount  one-tenth  part  of  the 
amount  of  their  capital  stocks  actually  paid  in,  the  loans 
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are  not  void,  and  if  the  associations  were  now  in  court, 
seeking  to  recover  the  same,  I  should  have  great  diffi- 
culty in  permitting  Bayne  &  Co.,  or  any  one  claiming 
through  them,  to  set  up  this  defense. 

But  can  there  be  any  doubt  of  this  principle,  that 
where  the  contracts  are  executed,  even  if  the  court 
would  not  have  enforced  them,  the  cotirt  will  leave  the 
parties  where  it  finds  them,  giving  aid  or  relief  to 
neither  ?  The  learned  counsel  for  the  complainant,  in 
his  very  fall  argument,  seemed  to  feel  the  force  of  this 
principle,  and  to  try  to  escape  from  its  application. 
He  contended  that  it  did  not  apply  to  this  ca^e,  and 
that  if  these  defendants  could  not  sustain  an  action  in  a 
court  of  law  on  these  contracts,  the  court  must  overrule 
the  demurrer. 

The  cases  to  which  he  referred,  I  have  examined, 
and  it  does  not  appear  to  me  that  they  sustain  this  posi- 
tion. In  the  case  of  Bank  of  United  States  v.  Owens, 
the  court  decided  that  the  bank  could  not  recover  upon 
a  note  which  had  been  discounted  at  more  than  six  per 
cent,  interest.  The  bank  chvter  forbid  the  taking  a 
greater  rate  of  interest  than  six  per  cent.,  but  it  did  not 
declare  such  a  contract  void.  The  court  held  such  a 
contract  void  on  general  principles,  and  that  courts  could 
not  lend  their  aid  to  enforce  such  contracts.  I  have 
examined  the  charter  of  the  bank,  and  it  contains  no 
clause  imposing  any  penalty  whatever  on  the  taking  of 
more  than  six  per  cent,  interest.  It  was,  then,  a  prohi- 
bition without  any  specific  penalty,  and  Congress  must 
be  supposed  to  have  left  the  violation  of  the  section  to 
the  common  law  penalty  of  a  denial  by  the  courts  to 
enforce  such  a  contract. 

The  case  of  Leavitt  v.  Palmer,  3  if.  T.  (3  Comst) 
19,  was  decided  on  similar  grounds.  In  that  case  the 
court  held  that  the  notes  issued  by  an  institution  in 
violation  of  the  provisions  of  the  general  banking  law 
of  New  York,  which  might  circulate  as  a  currency, 
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and  the  deed  of  trust  to  secure  the  same,  were  void.  It 
did  not  touch  the  question  of  the  validity  of  the  original 
advance  by  the  London  house. 

The  case  of  Seneca  County  Bank  v.  Lamb,  26  Barb. 
695,  only  decides  what  the  supreme  court  had  decided 
in  2  Pet.  J  that  a  bank  that  has  discounted  paper,  taking 
more  than  six  per  cent,  interest,  cannot  recover  upou 
the  paper  thus  discounted.  The  court,  in  their  opinion, 
say:  ^^ It  will  leave  the  parties  to  such  a  contract 
where  it  finds  them." 

To  the  same  eflfect  is  the  case  of  the  Bank  of  Chilli- 
cothe  t>.  Swayne,  8  Ohio^  280 ;  and  the  case  of  the  Mi- 
amai  Exporting  Co.  t).  Clark,  13  Id.  1. 

In  the  case  of  Albert  v.  Savings  Bank  of  Baltimore, 
2  Md.  160,  the  court  only  decided  that  although  the 
contract  was  executed,  yet  the  cestui  qite  trust  whose 
property  had  been  assigned  unlawfully  to  the  bank 
could  have  relief  in  a  court  of  equity.  That  is  not 
this  case. 

The  case  of  Coppell  t>.  Hall,  7  Wall.  542,  only  de- 
cided that  upon  a  contract  for  the  purchase  of  cotton, 
in  violation  of  the  non-intercourse  acts,  during  the  late 
civil  war,  there  could  be  no  recovery  in  the  courts  of  the 
United  States. 

The  case  of  Hagan  v.  Walker,  14  How.  29,  is  not 
applicable  to  this  case;  and  the  case  of  Chancy  v. 
Duke,  10  Oill  &  J.  11,  is,  if  applicable  at  all,  in  favor 
of  the  defendants.  The  court  of  api)eals  in  that  case 
held  that  the  mere  omission  of  the  vendor  of  a  slave  to 
give  a  bill  of  sale  as  required  by  the  act  of  1817,  ch. 
112,  would  not  prevent  his  maintaining  an  action  for 
the  purchase  money. 

I  consider  the  law  of  this  case  settled  by  the  decis- 
ions to  which  I  shall  now  refer.  In  the  case  of  Mott  v. 
United  States  Trust  Co.,  19.jBar6.  569,  the  court  held 
that  a  person  who  has  borrowed  money  from  a  savings 
institution  upon  his  promissory  not^,   secured  by  a 
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pledge  of  bank  stock,  was  not  entitled  to  an  injunction 
to  prevent  the  prosecution  of  the  note  on  the  ground 
that  the  savings  bank  was  prohibited  by  its  charter 
from  making  loans  of  that  description.  So,  in  the  case 
Tracy  v.  Talmage,  14  N.  T.  (4  Kern.)  162,  the  court 
held,  that  while  the  certificates  of  deposit  given  in  viola- 
tion of  law  were  void,  yet  that  the  plaintiff  could  re- 
cover whatever  the  stocks  sold  were  worth  at  the  time 
of  sale,  leaving  the  contract  of  sale,  so  far  as  it  had 
been  executed  by  payment  or  its  equivalent,  undis- 
turbed ;  and  in  the  case  of  Balies  v.  Bank  of  the 
State  of  Alabama,  2  Ala.  459,  the  court  decided 
that  a  clause  in  the  bank  charter  similar  to  section  29 
of  the  act  of  1864  was  directory  merely,  and  that,  if  it 
were  disregarded,  no  one  party  to  its  violation  could 
take  advantage  of  it. 

The  case  of  Harris  v.  Runnels,  12  How.  80,  is  di- 
rectly in  point,  and  sustains  the  view  I  have  taken  of 
the  construction  of  section  29.  That  was  an  action 
brought  to  recover  the  price  of  slaves  brought  into  Mis- 
sissippi, in  contravention  of  a  statute  of  that  State  reg- 
ulating the  importation  of  slaves.  Section  4  provided 
that  no  slaves  should  be  brought  into  the  State  without 
a  previous  certificate,  &c.,  being  obtained.  Section  6 
declared  that  both  the  seller  and  buyer  of  such  slaves 
shall  pay  one  hundred  dollars  for  every  slave  so  sold 
and  imported  in  violation  of  the  law.  The  supreme 
court  says  that  "the  two  sections,  considered  conjunc- 
tively, seem  to  us  to  imply  that  the  penalty  only,  with- 
out any  other  loss  to  either  the  seller  or  buyer,  was  to 
be  inflicted,"  and  the  court  held  that  the  contract  of 
sale  was  not  void. 

Now,  although  1by  the  bill  as  originally  filed,  it 
would  appear  that  the  said  banks  held  collaterals  to  a 
larger  amount  than  their  loans  and  advances,  yet  by 
the  amended  schedule  and  agreement  of  counsel  in  ref- 
erence to  the  same,  it  is  clearly  shown  that  the  advance 
11—28 
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made  by  the  banks  to  Bayne  &  Co.  &r  exceeds  in 
amoant  the  value  of  the  collaterals  they  leceiyed  from 
said  firm. 

The  court,  for  the  reasons  I  hare  given,  will  sustain 
the  demurrer  filed  by  the  banks,  and  will  sign  a  decree 
dismissing  the  bill  as  to  them. 

Bill  dismissed. 


THE  ACORN. 

District  Courts  Eastern  District  qf  Michigan ;  June 

T.,  1870. 

FOKFEITtTBE. —  ReGISTBT    OF    VESSELS. —  ReCOBD    OP 

Natubalization. 

The  act  of  April  25, 1866,  14  Stat,  at  L,  40}  —directing  the  secretary 
of  the  treaBury  to  issue  enrolhnent  and  license  to  certain  Tessela 
therein  named^ — \b  mandatory  in  its  terms ;  and  an  oath,  in  accord- 
ance with  the  provisions  of  section  4  of  the  act  of  December  81, 
1793>  1  Stat,  at  L.  287,  to  obtain  enrollment  and  license  under  the 
fonner  act,  is  unnecessary. 

An  oath  thus  made  to  procure  enrollment  is  extra-judicial,  and  of  no 
effect ;  and  though  the  oath  was  false,  the  proyisions  of  law  declating 
a  forfeiture  in  such  cases  have  no  application. 

Where,  in  a  libel  for  forfeiture  for  alleged  Tiolation  of  the  registry 
laws,  the  claimant  is  charged  with  not  being  the  owner  of  the  Tea- 
sel, and  all  the  evidence  relating  to  the  ownership  is  introduced  by 
the  government,  which  tends  to  prove  rather  than  disprove  such 
ownership  on  the  part  of  the  claimant,  such  evidence  must  be  taken 
as  a  whole ;  and  the  claimant  need  not  introduce  evidence  upon  the 
subject,  to  establish  his  ownership. 
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In  a  libel  for  such  cause,  where  the  claimant  ia  charged  with  not  being 
a  citizen  of  the  United  States  at  the  time  of  the  enrollment,  and,  in 
order  to  refate  such  charge,  he  introduces  in  evidence  an  exemplified 
copy  of  the  record  of  his  naturalization  under  the  United  States 
laws  in  a  court  of  competent  jurisdiction,  he  need  not  also  prove 
the  preliminary  proceedings  necessary  to  give  the  naturalizing  court 
jurisdiction. 

The  order  of  a  court  of  competent  jurisdiction^  admitting  an  alien  to 
citizenship,  is  in  the  nature  of  a  judgment,  and,  in  the  absence  of 
fraud,  is  conclusive  as  to  the  question  of  the  requisite  length  of  resi- 
dence of  the  naturalized  citizen  in  the  United  States. 

The  distinction  between  cases  in  which  judgments  may  and  those  in 
which  they  may  not  be  impeached  collaterally,  may  be  stated  thus : 
They  may  be  impeached  by  facts  involving  fraud  or  collusion,  but 
which  were  not  before  the  court  or  involved  in  the  issue  or  matter 
upon  which  the  judgment  was  rendered.  They  may  not  be  im- 
peached for  any  facts,  whether  involving  fraud  or  collusion  or  not, 
or  even  perjury,  which  were  necessarily  before  the  court  and  passed 
upon. 

Hearing  on  a  libel  of  information. 

This  was  a  libel  of  information  and  seizure  for  for- 
feiture for  alleged  violation  of  the  registry  laws. 

The  libel  alleged  as  cause  for  forfeiture,  that  the 
path  taken  by  David  Muir,  the  claimant,  to  obtain  en- 
rollment and  license  of  the  bark,  was  false  in  the  fol- 
lowing particulars : 

1.  That  at  the  time  of  taking  the  <iath  the  said 
David  Muir  was  not  a  citizen  of  the  United  States,  as 
in  said  oath  alleged. 

.2.  That  he  was  not  the  true  and  only  owner  of  the 
vessel. 

3.  That  there  were  subjects  of  a  foreign*  prince  or 
State,  directly  or  indirectly,  by  way  of  trusty  confi- 
dence, or  otherwise,  interested  in  the  vessel,  or  in  the 
profits  or  issues  thereof. 

The  libel  in  the  second  article  also  alleged  the  frau- 
dulent use  of  an  enrollment  and  license  for  the  bark, 
to  which  she  was  not  entitled* 
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The  claim,  answer,  and  exceptions  of  David  Muir, 
1st,  alleged  his  ownership  of  the  vessel ;  2nd,  excepted 
to  the  jurisdiction  of  the  court ;  but  as  this  ground 
of  defense  was  abandoned  at  the  hearing  as  unten- 
able, no  notice  was  taken  of  it  by  the  court ;  Srd,  ad- 
mitted that  claimant  took  the  oath  as  alleged  in  the 
libel,  but  denied  its  falsity,  and  alleged  the  truth  of 
the  statements  contained  in  it ;  4th,  denied  the  fraudu- 
lent use  of  an  enrollment  and  license,  as  alleged  in  the 
second  article  of  the  libel ;  also  contested  the  forfeiture, 
and  claimed  costs. 

The  proofs  taken,  and  the  fects'  of  the  case,  suf- 
ficiently appear  in  the  opinion  of  the  court. 

A,  BTissell^  for  the  United  States. 

Newberry,  Pond^  &  Brovm,  for  claimant. 

LoNGYEAR,  J. — By  an  act  of  Congress  approved 
April  25,  1866,  14  Stat  at  L.  40,  the  secretary  of  the 
treasury  was  directed  to  issue  an  American  enrollment 
and  license  to  the  bark  Acorn,  among  a  large  number 
of  other  vessels  named  in  said  act,  and  accordingly  the 
bark  was  enrolled  and  licensed  at  Chicago,  July  11, 
1866.  The  enrollment  purports  on  its  fece  to  be  in  pur- 
suance of  the  act  of  April  25,  1866,  and  also  of  the 
general  acts  of  Congress  providing  for  the  enrollment 
and  license  of  ships  or  vessels,  and  for  the  regulation 
of  the  foreign  and  coasting  trade  on  the  northern, 
northeastern,  and  northwestern  frontiers  of  the  United 
States. 

The  forfeiture  is  claimed  in  this  case  under  section  4 
of  the  act  of  December  31,  1792,  1  Stat  at  L.  287,  the 
provisions  of  which,  as  to  forfeiture,  have  been  held  by 
the  supreme  court,  in  the  case  of  The  Mohawk,  3  WdU. 
666,  to  apply  to  enrolled  and  licensed  as  well  as  to 
registered  vessels.   It  is  contended,  however,  on  behalf 
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of  the  claimant,  that  the  act  of  April  25,  1866,  direct- 
ing the  secretary  of  the  treasury  to  issue  an  enrollment 
and  license,  is  mandatory,  and  that  under  it  section  4 
of  the  act  of  1792  has  no  application ;  that  the  ques- 
tions of  citizenship  of  the  owner  and  the  ownership  of 
the  vessel  do  not  arise,  and  that  no  oath  could  be  law- 
fully required  as  a  preliminary  requisite,  as  required 
by  said  section  4,  and  that  therefore  the  oath  which  was 
made  to  procure  the  enrollment,  as  alleged,  was  extra- 
judicial, and  no  forfeiture  could  be  claimed,  even  if  the 
same  was  false. 

First,  theif,  as  to  the  eflfect  of  the  act  of  April  25, 
1866,  It  is  true,  as  claimed,  that  the  act  is  mandatory 
in  its  terms.  The  language  is :  ''The  secretary  of  the 
treasury  is  hereby  directed  to  issue  American  registers, 
...  or  enrollment  and  license,  to  the  following  named 
vessels,  that  is  to  say ;"  and  then  follows  a  long  list  of 
vessels,  including  the  said  bark  Acorn.  No  conditions 
are  imposed,  and  no  preliminary  steps  are  prescribed  by 
the  act.  The  attention  of  the  court  is  challenged  to  the 
fact  that  in  other  acts  of  Congress,  for  a  like  purpose, 
conditions  are  imposed,  and  preliminary  steps  are  pre- 
scribed, as  an  evidence  that  in  this  instance  Congress 
intended  the  enrollment  and  license  to  issue  absolutely 
and  immediately. 

Looking  at  these  acts  alone,  the  court  would  have 
no  doubt  that  the  constriKjtion  claimed  is  the  correct 
one.  But  in  view  of  the  general  laws  of  Congress  upon 
the  subject  of  registry,  enrollment,  and  license,  and  of 
the  objects  and  purposes  to  be  accomplished  thereby, 
viz :  to  build  up  and  foster  a  commerce  purely  Ameri- 
can, and  to  protect  the  revenue,  serious  doubts  \vere 
suggested,  and  the  court  felt  it  an  imperative  duty  to 
seek  for  some  other  construction  of  the  act  than  that 
contended  for,  and  more  in  keeping  with  the  object  and 
purpose  of  the  registry  laws.  Thirty-one  vessels  in  all 
are  covered  by  the  act,  and  it  is  difficult  to  conceive 
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that  Congress  could  have  intended  so  important  and 
dangerous  an  innovation  npon  its  et^blished  system 
as  it  would  be  to  give  the  act  the  effect  suggested,  and 
the  court  would  not  do  so,  only  as  it  might  feel  com- 
pelled to,  by  force  of  the  clear  and  unmistakable  mean- 
ing of  the  words  of  the  act. 

As  my  brother,  Judge  Withey,  of  the  western  dis- 
trict)  has  a  case  before  him,  United  States  t).  The  Ad- 
vance, precisely  like  this  one,  and  wa«  therefore  directly 
interested  in  a  correct  decision  of  the  questions  of  law 
arising  in  this  case,  I  suggested  to  him  my  doubts  upon 
this  question,  and  after  consxiltation  with  nim,  and  ma- 
ture deliberation,  I  see  no  escape  from  the  conclusion 
that  the  act,  by  its  own  force,  admits  the  vessels  named 
in  it  to  registry,  or  enrollment  and  license,  peremp- 
torily, and  without  any  prerequisites  or  conditions 
whatever.  After  turning  the  question  over  and  over, 
and  viewing  it  on  all  sides  and  in  all  aspects,  I  have 
found  myself  unable  to  come  to  any  other  conclusion 
at  all  satisfactory  to  myself,  without  the  necessity  of 
interpolating  into  the  act  words  of  material  import, 
which  of  course  the  court  cannot  do. 

The  act  is  mandatory  in  its  terms.  **  The  secretary 
of  the  treasury  is  hereby  directed  to  issue  American  reg- 
isters, ...  or  enrollment  and  license,"  &c.  Now,  in 
order  to  hold  that  the  requisites  and  conditions  pre- 
scribed by  the  general  laws  lAust  exist  and  be  complied 
with  before  the  secretary  of  the  treasury  can  be  called 
upon  to  obey  the  mandate,  it  is  necessary  to  interpolate 
an  entirely  new  element  into  the  act ;  because  the  act 
is  absolute,  unconditional,  and  immediate  in  its  opera- 
tion and  effect,  and  to  hold  as  above  indicated,  would 
make  it  conditional  and  contingent,  and  would  postpone 
its  operation  until  other  acts,  not  mentioned  or  referred 
to  in  terms  or  by  necessary  implication,  have  been  com- 
plied with* 

Foreign  vessels  cannot  be  registered  or  enrolled  and 
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licensed  under  the  general  laws,  but  there  can  be  no 
donbt  that  C!ongress  has  the  power,  by  special  act,  to 
nationalize  such  vessels,  and  confer  npon  them  all  the 
rights  of  registry,  and  enrollment  and  license,  inde- 
pendent of  the  general  laws.  In  the  case  of  The  Acorn, 
and  of  all  the  other  thirt j-one  ressels  named  in  the  act 
of  1866,  except  three  which  are  described  as  ^^  Canadian 
built,"  no  reason  whatever  is  assigned,  or  can  be 
deduced  from  its  language  or  recitals,  why  the  act  was 
necessary,  or  why  it  was  passed.  We  may  presume 
that  it  was  to  cure  or  remove  some  disability  or  disa- 
bilities under  which  the  respective  vessels  labored,  and 
on  account  of  which  they  could  not  be  registered,  or 
enrolled  and  licensed  under  the  general  laws.  But  if 
we  are  to  resort  to  presumptions,  we  must  presume  that 
aU  disabilities  were  intended  to  be  cured  or  removed, 
where  none  are  specified. ' 

The  act  is  plain,  direct,  positive,  and  peremptory  in 
its  language.  There  is  no  ambiguity  in  its  provisions, 
nor  room  for  construction.  It  is  not  based  upon  any 
requisite,  qualification,  or  condition,  or  upon  any  want 
of  them,  relating  to  the  vessel,  its  owner,  master,  or 
persons  interested,  at  least  so  far  as  The  Acorn  is  con- 
cerned, but  is  independent  and  regardless  of  all  requi- 
sites, qualifications,  or  conditions.  It  is  a  simple  com- 
mand to  an  officer  of  the  government  to  do  a  certain 
thing.  Now,  to  say  that  he  need  not  do  the  thing  com- 
manded, or  only  in  case  certain  requisites  and  coliditions 
exist  and  are  complied  with,  among  which  is  the  oath 
to  obtain  enrollment  and  license  here  in  question,  is 
clearly  to  interpolate  into  the  act  what  is  not  there  in 
terms,  and  what  cannot  be  inferred  from  the  language 
used,  by  any  fair  or  satis&ctory  constructi6n  of  it. 

I  hold,  therefore,  that  no  oath  to  obtain  enrollment 
and  license  was  necessary  in  tMs  case,  and  hence  that 
the  oath  which  was  made,  and  upon  the  alleged  falsity 
of  which  a  forfeiture  is  predicated,  was  extra-judicial. 
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void,  and  of  no  eflfect.  The  provisions  of  law,  therefore, 
declaring  a  forfeiture  in  such  cases,  have  no  application 
to  this  case. 

In  this  view  of  the  first  branch  of  the  case,  a  con- 
sideration of  the  remaining  points  is  unnecessary  to  its 
disposition.  But  in  view  of  the  importance  of  the  ques- 
tions involved,  and  in  order  to  show  that,  regardless 
of  the  conclusions  arrived  at  upon  the  first  point,  the 
result  must  have  been  the  same,  a  consideration  of  the 
remaining  .points  may  not  be  unprofitable. 

2.  The  second  point  involved,  regards  the  ownership 
of  the  vessel.  In  cases  of  this  sort  the  burden  of  prov- 
ing that  the  ownership  ,of  the  vessel  and  the  i)er8ons  in- 
terested in  her  are  not  as  stated  in  the  oath,  is  upon 
the  United  States.  It  was  contended,  however,  that  it 
is  only  necessary,  in  the  first  instance,  for  the  United 
States  to  show  probable  cause,  or  a  reasonable  suspic- 
ion, and  then  the  burden  of  proof  changes.  Without 
stopping  now  to  inquire  into  the  soundness  of  this  po- 
sition, we  will  proceed  at  once  to  examine  the  evidence 
upon  this  point. 

The  testimony  of  Austin  A.  Smith,  and  that  of  John 
S.  Clark,  taken  by  commission  in  Canada,  on  behalf  of 
the  United  States,  comprises  all  the  proof  in  the  case 
upon  the  question  of  ownership. 

Smith  testifies  that  for  three  years  previous  to  July 
1,  1867,  he  was  book-keeper  and  clerk,  and  a  part  of 
that  time  was  employed  by  Muir  Brothers,  at  Port 
Dalhousie,  in  Canada ;  that  the  business  of  the  Muir 
Brothers,  when  he  was  in  their  employ,  was  ship-build- 
ers, ship-owners,  and  ship-chandlers.  The  witness 
then  proceeds  as  follows : 

*'Previoils  to  the  transfer  of  the  vessels  to  Bryce 
Muir,  one  of  the  brothers,  they  owned  the  barks  Alexan- 
der, Acorn,  Advance,  and  Niagara,  and  the  schooners 
Arctic,  Ayr,  and  Asia.  I  do  not  recoUect  the  date  of 
the  transfer,  but  believe  it  was  somewhere  during  the 
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year  1866.  I  was  acquainted  with  the  bark  Acorn,  and 
the  Muir  Brothers  owned  her  up  to  the  time  of  the 
transfer  mentioned  in  last  answer.  Up  to  the  said 
transfer  all  of  the  parties  in  the  firm  of  Muir  Brothers, 
consisting  of  Alexander  Muir,  Bryce  Muir,  William 
Muir,  David  Muir,  and  Archibald  Muir,  were  interested 
in  the  profits  of  the  said  bark,  and  that  they  were  solely 
so  interested. 

' '  The  said  partners,  up  to  the  time  of  the  transfer  to 
Bryce  Muir,  were  equally  interested  in  the  said  bark 
Acorn,  and  from  the  date  of  the  said  transfer,  the  said 
Bryce  Muir  was  solely  interested  up  to  the  time  of  an- 
other transfer  thereof  to  David  Muir ;  after  the  last 
transfer  the  said  David  Muir  was  solely  interested. 

**  The  Muir  Brothers,  before  the  transfer  to  Bryce 
^uir,  were  the  owners  of,  and  kept  the  books  of  the 
accounts  of  the  said  bark,  and  Bryce  Muir  afterwards 
up  to  the  time  of  the  transfer  to  David  Muir,  and  after 
the  transfer  last  mentioned,  the  said  David  Muir. 
The  said  firm  had  nothing  to  do  with  the  profits  after 
the  said  first  transfer.'' 

Clark  testifies  that  he  is  a  collector  of  canal  tolls 
(for  what  canal  or  where  is  not  stated),  and  then  pro- 
ceeds as  follows :  **  During  the  year  1866,  David  Muir 
was  the  owner  of  the  bark  Acorn.  I  do  not  know  who 
was  or  were  interested  in  her  profits  in  the  said  year. 
I  never  received  any  Information  from  David  Muir  on 
the  subject.  My  knowledge  as  to  his  ownership  is  de- 
rived from  the  fact  that  the  said  bark  in  passing 
through  the  canal  that  year  was  reported  to  me,  and  .en- 
tered on  my  books  as  owned  by  the  said  David  Muir." 

This  comprises  all  the  proofs  made  or  offered  on 
either  side  as  to  the  ownership  of  the  vessel,  and  as 
to  the  persons  interested  in  her  profits.  On  this  proof, 
it  is  contended,  on  behalf  of  the  United  States,  that, 
having  shown  that  the  vessel  once  belonged  in  part  to 
other  owners,  it  is  incumbent  on  the  claimant  to  show 
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that,  at  the  time  he  made  the  oath  for  emroUment,  the 
interest  of  the  other  owners  had  been  sold  and  duly 
transferred  to  him  ;  that  the  bills  of  sale,  or  other  con- 
veyance, by  which  the  same  was  transferred,  should 
have  been  produced,  and  that  their  non-production 
raises  a  presumption  against  the  claimant's  title,  and 
that  the  statements  of  the  witnesses,  above  quoted,  as 
to  transfer  to  and  ownership  by  David  Muir,  are  not 
competent  to  prove  such  transfers  and  ownership. 
Such  would,  undoubtedly,  be  the  rule  as  applied  to 
evidence  offered  by  the  claimant  to  prove  his  title  after 
a  case  had  been  made  against  him,  making  such  proof 
necessary.  But  it  must  be  borne  in  mind  that  all  the 
testimony  there  is  in  this  case  in  regard  to  a  transfer 
from  the  other  former  i)art-owner8  to  Bryce  Muir,  and 
from  him  to  David  Muir,  the  claimant,  is  produced  on' 
behalf  of  the  United  States,  and  although  it  is  some- 
what indefinite  as  to  time,  it  is  as  definite,  direct,,  and 
positive,  as  the  other  ])ortions  of  the  same  testimony 
tending  to  prove  that  other  persons  were  once  inter- 
ested in  the  vessel.  It  is  a  part  of  the  case  for  the 
government,  as  made  by  its  proofs,  and  it  cannot  be  re- 
jected by  any  known  rule  of  law.  The  testimony  upon 
the  subject  of  ownership,  as  above  recited,  must  be 
taken  as  a  whole,  and  being  so  taken,  if  it  proves  any- 
thing, it  proves  that  David  Muir  was  the  sole  owner, 
and  was  solely  interested.  To  say  the  least  of  it,  it 
fails  to  make  out  such  a  case  as  makes  it  incumbent 
upon  the  claimant  to  make  any  proof  upon  the  ques- 
tion of  ownership. 

Therefore,  the  allegation  of  the  libel  that  said  David 
Muir,  at  the  time  of  making  the  oath  for  enrollment, 
"was  not  the  true  and  only  owner  of  the  yessel,"  and 
that  "  there  wei-e  subjects  of  a  foreign  prince  or  State, 
directly  or  indirectly,  by  way  of  trust  confidence,  or 
■otherwise  interested  in  the  said  bark,"  &c.,  are  not 
sustained. 
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8.  As  to  the  citizenship  of  the  claimant  David 
Mnir.  For  the  purpose  of  sustaining  the  allegation 
of  the  libel  that  David  Muir  was  not  a  citizen  of  the 
United  States,  as  alleged  in  his  oath  for  enrollment, 
testimony  was  introduced  on  behalf  of  the  United 
States,  tending  to  show  that  for  several  years  previous 
to  the  year  1866  (the  year  in  which  the  vessel  was  en- 
rolled), the  said  David  Muir  had  resided  in  Canada, 
and  was  assessed  and  paid  taxes  there,  and  that  he  was 
registered  as  a  voter  there  as  late  as  the  year  1863. 

To  meet  the  case  thus  made  against  him,  the  said 
David  Mxiir  introduced  in  evidence  an  exemplified  copy 
of  the  record  of  his  naturalization,  under  the  laws  of 
the  United  States,  in  the  superior  court  of  the  city  of 
Chicago,  being  a  court  of  competent  jurisdiction,  Jan- 
uary 27,  1866.  This  record  was  offered  and  admitted 
in  evidence  without  objection,  but  on  the  final  argu* 
ment,  counsel  for  the  United  States  took  the  following 
exception  to  its  sufficiency  :  That  the  preliminary  pro- 
ceedings necessary  to  give  the  naturalizing  court  juris- 
diction, viz :  the  petition,  declaration  of  intention,  and 
oath  of  allegiance,  are  not  proven.  It  is  recited  in  the 
record  that  such  proceedings  were  had,  but  it  is  con- 
tended that  such  recitals  are  not  evidence,  but  that  the 
proceedings  themselves  should  have  been  proven.  It 
is  doubtful  whether  this  objection  does  not  come  too 
late,  but  even  if  in  time,  the  weight  of  authority  is  de- 
cidedly against  the  position  that  such  preliminary  pro- 
ceedings must  be  proven,  and  I  see  no  reason  for  hold- 
ing otherwise  in  this  case.  See  Ritchie  v.  Putnam,  13 
Wend.  524-6  ;  Start  v.  Chespeake  Ins.  Co.,  7  Oranch^ 
420.  I 

It  is  contended  also  on  the  part  of  the  United  States, 
that  inasmuch  as  the  order  of  naturalization  could  be 
made  only  on  proof  of  continued  residence  in  the  Uni- 
ted States  for  five  years  immediately  preceding,  it  must 
in  this  case,  in  view  of  the  evidence  on  behalf  of  the 
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United  States,  aboye  mentioned,  have  been  made  upon 
false  t(dstimon7  as  to  the  fact  of  such  residence.  This 
presents  the  question— Is  the  order  admitting  an  alien 
to  citizenship  conclusive  as  to  the  question  of  the  req- 
uisite length  of  residence  in  the  United  States,  or  is 
that  question  oj)en  to  inquiry  collaterally  ? 

The  proceeding  to  obtain  naturalization  is  clearly  a 
judicial  one.  A  hearing  is  required  to  be  had  in  open 
court,  and  the  right  can  be  conferred  only  by  the  judg- 
ment of  the  court,  and  upon  satisfactory  proof.  It, 
therefore,  has  all  the  elements  of  a  judgment.  That  it 
has  the  character  and  attributes  of  a  judgment,  apd  is 
equally  conclusive,  the  authorities  are  entirely  uni- 
form. See  Spratt  v.  Spratt,  4  Pet.  393,  407 ;  McCarthy 
V.  Marsh,  5  JV.  T.  263,  279,  284,  and  authorities  cited ; 
In  re  An  Alien,  7  Hillj  137-8 ;  In  re  Clark,  18  Barb. 
Ui ;  Ritchie  v.  Putnam,  13  Wend.  624-6. 

The  question  of  the  requisite  length  of  residence  of 
the  applicant  is  a  question  of  fact,  and,  as  appears  by 
the  record,  was  directly  before  the  court  and  acted  upon. 
Proofs  were  taken,  and  the  court  made  a  decision  upon 
them.  This  court  is  now  asked  to  decide  that  the  su- 
perior court  of  the  city  of  Chicago,  before  which  the 
naturalization  proceedings  were  had,  erred  in  deciding 
as  it  did,  or,  in  other  words,  that  the  fact  in  question 
is  not  as  there  found.  It  does  not  appear  what  the  par- 
ticular proofs  or  statements  of  the  witnesses  before  the 
naturalizing  court  were,  but,  whatever  they  were,  they 
were  satisfactory  to  that  court.  Neither  does  it  appear 
by  the  proofs  in  this  court  that  the  testimony  here  ad- 
duced to  show  that  the  fact  of  residence  was  not  as 
there  found,  was  or  was  not  before  that  court.  But 
concede,  as  was  probably  the  case,  that  it  was  not, 
then  it  comes  here  in  the  nature  of  newly  discovered 
evidence,  and  this  court  is  asked  to  allow  it  to  impeach 
the  naturalization,  and  as  to  ^  fact,  too,  which  was  di- 
rectly before  and   acted   upon   by  the    naturalizing 
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coxirt.  This  is  contrary  to  all  precedent  and  all  author- 
ity. To  allow  it  would  tend  to  unsettle  the  sanctity  of 
the  final  adjudication  of  judicial  tribunals,  and  render 
them  of  no  more  binding  or  conclusive  eflFect  than  a 
simple  contract.  The  question  here  is,  not  whether  the 
particular  evidence  here  adduced  was  or  was  not  be- 
fore the  naturalizing  court,  but  was  the  fact  which  this 
evidence  is  intended  to  prove  or  disprove  before  that 
court.  The  proofs  in  this  case  do  not  raise  the  ques- 
tion of  fraud  or  collusion  in  the  naturalization  proceed- 
ings, but  simply  the  question  of  fact  as  to  the  requisite 
length  of  residence  of  the  claimant  in  the  United  States, 
before  he  was  admitted  to  citizenship.  Many  authori- 
ties may  be  found  (although  they  are  by  no  means  uni- 
form), holding  that  a  judgment  may  be  imi)eached  for 
fraud  or  collusion  ;  but  the  court  has  not  been  referred 
to  a  single  case,  neither  can  one  be  found,  in  which  it 
has  been  held  that  a  judgment  may  be  impeached  for 
any  matter  which  was  necessarily  before  the  court  and 
involved  in  the  decision,  as  the  feet  of  residence  was  in 
the  ca^e  under  consideration.  Oh  the  contrary,  the  au- 
thorities are  uniform,  that  a  judgment  cannot  be  im- 
peached for  any  such  matter. 

The  distinction  between  cases  in  which  judgments 
may  and  those  in  which  they  may  not  be  impeached  col- 
laterally, as  derived  from  the  authorities,  and  founded 
in  common  sense,  may  be  stated  thus  :  They  may  be 
impeached  by  facts  involving  fraud  or  collusion,  but 
which  were  not  before  the  court  or  involved  in  the  issue 
or  matter  upon  which  the  judgment  was  rendered. 
They  may  not  be  impeached  for  any  facts,  whether  in- 
volving fraud  or  collusion  or  not,  or  even  perjury, 
which  were  necessarily  before  the  court  and  passed 
upon. 

See  McCarthy  v.  Marsh,  5  iT.  F.  284 ;  Mason  v.  Mes- 
senger, 17  loway  261,  272 ;  White  v.  Merrit,  7  IT.  T.  352, 
856;  Sidensparker  v.  Sidensparker,  62  Me.  481,  489; 
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Parkhurst  v.  Sumner,  23  Vt  638 ;  Lewis  t).  Rogers,  16 
Pa.  18,  21 ;  Warburten  v.  Aken,  1  McLean,  460 ; 
Demeritt  «•  Lyford,  7  Fost  {N.  B.)  641,  646-649  ;  DiU- 
ing  T.  Murray,  6  Ind.  324 ;  Peck  v.  Woodbridge,  3 
Day,  30,  36 ;  Homer  t>.  Pish,  1  Pick.  435,  439-441 ; 
Smith  V.  Lewis,  3  Johns.  167,  168 ;  Smith  d.  Lowiy,  1 
Johns.  Ch.  322--324. 

It  was  objected  on  the  argnment  on  behalf  the  Uni- 
ted States,  that  the  record  shows  that  the  oath  of  the 
applicant  was  allowed  to  prove  his  residence,  contrary 
to  the  express  provision  of  the  naturalization  laws,  and 
that  the  record  is  therefore  a  nullity.  The  record  states 
as  follows :  ^^  And  it  appearing  to  the  satisfaction  of 
the  court,  as  well  £rom  the  oath  of  the  said  applicant 
as  from  the  testimony  of  Chailes  Old  and  Jesse  Coe," 
and  then  follows  a  statement  of  all  the  prerequisites  to 
naturalization,  viz:  residence,  good  moral  character, 
attachment  to  the  principles  of  the  constitution,  &c. 
The  oath  of  the  applicant  is  prohibited  by  the  act  only 
as  to  his  residence.  By  implication,  therefore,  such 
oath  may  be  allowed  to  prove  any  of  the  prerequisites 
other  than  that  of  residence  ;  and  this  court  will,  in  sup- 
port of  the  validity  of  this  record,  refer  such  oath  to 
such  prerequisites  only  as  could  be  lawfully  proven  by 
it,  and  will  presume  that  the  finding  of  the  court,  as  to 
the  residence  of  the  applicant,  was  based  upon  the 
other  testimony  mentioned  in  the  record,  and  not  upon 
the  oath  of  the  applicant.  It  is  a  well-settled  rule  that 
whep  a  record,  or  other  writing,  admits  of  two  construc- 
tions, one  of  which  will  give  it  force  and  validity,  and 
the  other  of  which  will  render  it  a  nullity,  the  court 
will  adopt  the  former.  I  hold,  therefore,  that  the  ob- 
jection is  not  tenable. 

It  was  suggested  by  the  learned  counsel  for  the  Uni 
ted  States  that  naturalization  proceedings,  as  usually 
conducted,  are  virtually  ex-parte,  and  with  but  little, 
if  any,  circumspection  or  a^ention  on  the  part  of  the 
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court  before  wMch  they  are  had,  and  that  the  court 
is  Uable  to  be  imposed  upon  by  false  testimony  and 
otherwise ;  and  that,  therefore,  the  rule  ought  to  be 
more  liberal  in  allowing  them  to  be  impeached  than  in 
the  case  of  ordinary  judgments.  There  is  undoubtedly 
some  force  in  the  suggestion,  but  a  little  reflection  will 
show  that  the  inconvenience  and  hardship  which  would 
inevitably  result  to  individuals  from  its  adoption, 
would  be  vastly  greater  than  the  slight  inconvenience 
resulting  occasionally  to  the  government  by  adhering 
to  the  strict  rule. 

The  government  favors  naturalization ;  and,  owing 
to  the  liberality  of  its  laws  upon  that  subject,  is  no 
doubt  liable  to  occasional  imposition;  but  if  every 
naturalized  citizen  must  always  be-  prex)ared  with  his 
proofs  to  maintain  the  grounds  upon  which  he  obtained 
his  papers,  in  all  courts  and.  places  in  which  they  may 
be  brought  in  question,  the  boon  of  citizenship  which 
is  so  liberally  bestowed  would  be  barely  worth  possess- 
ing. 

"No  proof  was  adduced  to  sustain  the  second  article 
of  the  libel,  other  than  what  has  been  already  consid^ 
ered. 

The  libel  must  be  dismissed. 
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LE  BOY  T.  CHABOLLA. 

OircuU  Caurty  NirUh  OircuU;  District  of  GalifomiOy 

October  T.,  1870. 

Construction  op  Statutes. — ^Land  Grants. 

Where  several  statutes  upon  the  same  general  subject  are  inconsisteiit 
or  doubtful  in  meaning^  they  should  be  examined  together,  and  the 
probable  intent  of  the  legislature,  as  ascertained  from  the  acts  in 
their  connexion,  and  from  the  attending  circumstances,  should  be 
carried  into  effect. 

The  act  of  the  legislature  of  Calif  omia  of  March  17,  1866, — declaring 
lands  of  the  city  of  San  Jose  ^  not  hitherto  disposed  of  by  ordi- 
nance," &c.,  to  be  vested  in  the  corporate  authorities  of  the  city  Ml 
trust  for  the  use  and  benefit  of  the  public  schools, — ^was  not  intended, 
and  therefore  did  not  operate  as  a  confirmation  of  the  previous 
sheriff's  sale  of  lands  in  that  city  attempted  to  be  made  under  the 
ordinance  of  November  10,  1851. 

Trial  of  issues  by  the  court. 

J.  B.  Felton  and  A.  J,  Movlbrie^  for  the  plaintiffs. 

F.  E.  Spencer^  for  the  defendants. 

Sawyer,  J. — ^This  is  an  action  against  some  four 
liundred  and  fifty  defendants,  to  recover  a  large  portion 
of  the  city  of  San  Jose  and  of  the  connty  of  Santa 
Clara.  The  case  is,  therefore,  one  of  great  importance. 
The  first  question  presented  is,  whether  section  73  of  the 
act  of  March  17,  1866, — ^to  ''re -incorporate  the  city  of 
San  Jose," — properly  construed,  confirms  and  renders 
valid  the  confirmation  of  sheriff^  s  sale,  and  release  of 
the  corporation  to  the  purchasers  thereunder,  of  all  the 
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Pueblo  lands  attempted  to  be  made  by  an  ordinance  of 
the  common  council  of  the  city  of  San  Jose,  approved 
November  10,  1851,  mentioned  in  the  agreed  statement 
of  facts.  If  not,  then,  there  must  be  judgment  for  the 
defendants;  for  the  plaintiff's  title  depends  upon  this 
provision  of  the  statute. 

In  order  to  give  a  proper  construction  to  this  sec- 
tion, it  will  be  necessary  to  consider  the  condition 
of  things  upon  which  the  act  was  intended  to  operate, 
at  the  time  of  its  passage.  On  May  28,  1851,  all  the 
Pueblo  lands  of  the  city  of  San  Jose,  being  many 
leagues  in  extent,  were  sold  by  the  sheriff  of  Santa 
Clara  county  in  one  parcel,  and  at  one  bid,  under  an 
execution  issued  upon  a  judgment  against  the  mayor 
and  common  council  of  the  city  of  San  Jose,  which 
municipal  corporation  had  succeeded  to  the  interest  of 
the  Pueblo.  On  June  12,  1851,  the  mayor  of  San  Jose, 
assuming  to  act  on  behalf  of  the  city,  in  pursuance  .of  a 
resolution  of  the  common  council,  signed  a  contract 
with  the  representatives  of  the  purchasers  at  said  sale, 
as  parties  of  the  first  part,  under  which  sales  of  said 
land  were  to  be  made,  and  after  paying  the  amount  of 
the  judgment,  expenses,  &c.,  the  proceeds  were  to  be 
divided  in  certain  designated  proportions  between  the 
parties  and  the  city ;  and  by  the  provisions  of  said  con- 
tract, the  said  parties  of  the  second  part  (the  mayor  and 
common  council)  ratify  and  confirm  the  said  sheriff's 
sale,  and  release  to  the  said  purchasers  thereunder,  the 
interest  of  the  city  of  San  Jose  in  said  lands.  Said 
ordinance  purported  to  ratify  and  confirm  said  contract, 
and  authorized  the  mayor  to  sign  any  deeds  or  con- 
tracts necessary  to  carry  it  into  effect. 

Between  the  said  June  12,   1851,   and    April  21, 

1858,  the  representatives  of  said  purchasers  at  sheriff's 

sale,  and  the  mayor  of  said  cUy^  in  pursuance  of 

said  agreement,  ordinance,  &c.,  sold  and  conveyed  to 

private  parties,  tracts  of  said  land,  in  number  more  than 
11—29 
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fifty,  and,  in  the  aggregate,  amoimtiiig  to  more  than 
five  thousand  acres.  And  between  said  dates  last 
named,  said  representatives  of  the  said  purchasers 
alone  conveyed  other  tracts  of  said  lands,  amounting 
in  the  aggregate,  also,  to  more  than  five  thousand 
acres. 

Subsequently,  in  1864,  it  was  held  by  the  supr^ne 
court  of  the  State,  that  the  said  sheriff' s  sale,  contract^ 
ordinance,  &c.,  and  the  titles  derived  thereunder,  were 
absolutely  void,  and  that  the  title  of  the  city  of  San 
Jose  in  the  Pueblo  lands  was  in  no  way  affected 
thereby ;  the  supreme  court  affirming  the  judgment  of 
the  district  court  rendered  therein  early  in  1862.  But 
the  principles  upon  which  the  determination  rested  had 
been  long  before  settled  by  the  supreme  court  in  other 
cases. 

On  April  21,  1858,  the  legislature  passed  an  act 
authorizing  the  funding  of  the  floating  debt  of  the  city 
of  San  Jose,  and  to  provide  for  the  payment  thereof. 
By  section  10  of  this  act,  the  board  of  trustees  of  the 
city  of  San  Jose  were  required  to  convey  to  the  com- 
missioners of  the  funded  debt,  provided  for  in  the  act^ 
all  the  lands,  and  right  m  and  claim  to  the  same,  held 
or  owned  by  the  fonner  Pueblo  de  San  Jose,  to  be  held 
in  trust  for  the  payment  of  said  debts,  and  authorized 
them  to  sell  and  convey  the  same  fQr  said  purposes,  in 
such  manner  as  they  should  deem  the  interests  of  the 
city  to  require. 

In  pursuance^  of  this  act,  on  August  4,  1858,  the 
city,  by  its  proper  officers,  conveyed  all  said  Pueblo 
lands  to  said  commissioners.  The  said  commissioners 
of  the  funded  debt,  between  the  last  named  date 
and  January  17,  1866,  in  pursuance  of  the  provisions 
of  said  act,  executed  and  delivered  more  than  four  hun- 
dred deeds  to  private  individuals  in. severalty,  of  lots 
within  and  lands  without  the  city  limits,  amounting  in 
the  aggregate  to  more  than  twenty-five  thousand  aores 
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of  said  Pueblo  lands ;  and  their  vendees  went  into  pos- 
session thereof.  So,  also,  at  divers  times  between 
March  27,  1830,  and  said  April  21,  1858,  the  mayor 
and  common  conncil  of  San  Jose,  by  ordinances  and 
deeds  of  conveyance,  conveyed  in  fee  to  various 
individuals  small  lots  and  tracts  of  said  lands,  to  the 
number  of  more  than  fifty,  and  amounting  in  the  aggre- 
gate to  more  than  fifteen  hundred  acres  of  land. 

On  January  17,  1866,  all  the  debts  of  said  city  exist- 
ing on  April  21,  1858,  had  been  paid  oflf  by  said  com- 
missioners, and,  on  that  day,  the  legislature  passed 
an  act  reciting  said  fact  of  payment,  and  abolishing  said 
commission.  Said  act  provided,  that  said  commission- 
ers should  re-convey  to  the  mayor  and  common  coun- 
sel of  San  Jose,  all  said  Pueblo  lands  not  already  sold 
to  private  parties  by  said  commissioners,  and  then 
authorized  the  mayor,  in  such  manner  as  the  common 
council  should  direct,  to  sell  and  dispose  of  all  said 
lands,  and  invest  the  proceeds  in  certain  bonds  men- 
tioned, for  the  benefit  of  the  public  school  fund  of  sard 
city.  In  pursuance  of  the  provisions  of  said  act,  said 
commissioners  did,  on  January  26,  1866,  re-convey  to 
said  mayor  and  common  council  of  San  Jose,  all  of  said 
Pueblo  lands  before  conveyed  to  them  as  before  stated, 
not  sold  by  them  to  private  parties  ;  and  at  the  time  of 
said  re-conveyance,  there  remained  of  said  lands,  which 
had  not  been  sold  or  otherwise  conveyed,  or  disposed 
of,  by  said  commissioners,  more  than  thirty  thousand 
acres. 

This  being  the  condition  of  affairs  on  March  17, 
1866,  on  that  day  the  legislature  passed  the  said  act  to 
re-incorporate  the  city  of  San  Jose,  section  73  of  which 
is  the  one  to  be  construed.  It  provides  that  "All  lots 
known  as  the  school  lots,  and  all  lots  and  lands,  either 
within  or  without  the  corporate  limits  of  the  city  of  San 
Jose,  dedicated  and  belonging  to  siaid  city,  not  hitherto 
disposed  of  by  ordinance,  or  sold,  and  by  deed  iarans- 
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ferred  to  individoal  purchasers,  either  by  the  conunon 
council  or  by  those  acting  as  commissioners  of  the 
fonded  debt  of  said  city  (and  which  sales  and  transfers 
are  hereby  declared  valid),  are  hereby  folly  vested  in 
the  mayor  and  common  council  of  said  city,  in  tmst 
for  the  use  and  benefit  of  theptiblic  scTiools  of  the  city 
of  San  Jose ;  and  the  mayor  and  common  council  are 
hereby  authorized  to  sell,  transfer,  or  exchange  the 
same  for  other  lots  and  lands,  if  in  their  opinion  the 
interests  of  the  public  schools  will  be  best  secured  by 
so  doing,  and  all  money  received  from  such  sales  shall 
not  be  diverted  from  the  school  fund  of  said  city/' 
Stat  1865-6,  p.  268,  §  73. 

This  provision,  and  the  several  other  acts  of  the  l^s- 
lature  referred  to,  relating  to  the  Pueblo  lands,  are  in 
pari  materia^  and  should  be  read  together  in  order  to 
get  at  the  intention,  if  the  construction  of  the  latter 
provisions  can  be  regarded  as  doubtful.  Did  the  legis- 
lature mean  by  the  terms,  "  not  heretofore  disposed  of 
by  ordinance,"  to  include  the  said  ordinance  of  No- 
vember, 1851,  by  which  the  sheriff's  sale  was  attempted 
to  be  confirmed  ?  If  so,  then,  they  might  have  said  so 
in  terms  about  which  there  could  be  no  doubt,  and 
have  stopped  there,  for  there  would  have  been  nothing 
more  to  say.  There  would  have  been  no  other  lands 
for  the  statute  to  operate  upon,  and  all  other  provis- 
ions would  have  been  useless.  If  it  was  intended  to 
make  the  disposition  attempted  by  that  old  ordinance 
valid,  it  took  all  the  Pueblo  lands,  and  went  behind  aU 
their  subsequent  sales  and  transfers.  The  truth  is, 
that  all  the  legislation  on  the  subject  of  the  Pueblo 
lands  had,  therefore,  gone  upon  the  assumption,  that 
those  transactions  in  1851  were  utterly  void,  as  they  in 
fact  were,  and  have  been  so  held  by  the  highest  court 
of  the  State.  The  legislature  of  1858,  which  passed  the 
Funding  Act,  acted  upon  that  hypothesis.  It  wholly 
ignored  the  existence  of  those  early  void  acts,  and  pro- 
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ceeded  upon  the  idea  that  the  Pueblo  lands  were  still 
owned  by  the  city  of  San  Jose.  When  it  established 
the  fund  commission,  and  provided  for  funding  the 
debt  of  the  city  existing  prior  to  April  21,  1858,  it  set 
apart  all  these  Pueblo  lands  as  a  fund  for  securing  the 
payment  of  said  debt,  and  provided  that  the  city  au- 
thorities should  convey  the  lands  to  the  fand  commis- 
sioners for  that  purpose,  and  authorized  and  required 
said  commissioners  to  sell  them  for  the  purposes  of  the 
trust.  And  the  commissioners  did  proceed  to  ex- 
ecute this  trust,  and  so  managed  the  affairs  under  the 
law  that,  in  the  course  of  eight  years,  during  which 
time  they  had  sold  more  than  twenty-five  thousand 
acres  of  the  same  lands  to  private  parties,  who  settled 
on  and  occupied  them,  they  paid  off  the  entire 
debt,  and  the  object  of  their  trust  was  fully  accom- 
plished. 

The  legislature,  in  January,  1866,  again  legislated 
upon  the  subject^  wholly  ignoring  the  transactions  of 
1851,  and  in  an  act  reciting  the  foil  performance  by  the 
commissioners,  of  their  trust,  abolished  the  fund  com- 
mission, for  which  there  was  no  further  use,  and  di- 
rected the  commissioners  to  re-convey  the  Pueblo 
lands  yet  unsold,  of  which  there  were  more  than 
thirty  thousand  acres  left,  to  the  city  of  San  Jose,  and 
provided  that  the  mayor  should  sell  them,  &c.,  and  in- 
vest the  proceeds  in  certain  bonds  for  the  use  of  its 
public  schools.  It  deals  with  these  lands  in  all  re- 
spects as  if  they  still  belonged  to  the  city.  Again,  the 
legislature  deals  with  the  subject,  as  it  necessarily 
must  do,  in  the  act  under  consideration  to  re-incorpor- 
ate the  city.  It  is  the  same  legislature  that  passed  the 
act  of  January  17, 1866,  and  it  was  at  the  same  session. 
They  do  not  return  to  this  subject  as  a  special  subject 
of  legislation,  but  they  necessarily  have  to  deal  with  it 
as  incidental  to  another  act  of  legislation.  Do  they 
indicate  any  change  of  purpose  ?  None  at  aU ;  for  in  sec- 


464  NiNT?  CiRCxriT ;  Califobi^ia. 

Le  Roy  v.  ChabollA. 

tion  73,  they  still  provide  that  all  lands — and  there  are 
none  other — are  hereby  fully  vested  in  the  mayor  and 
common  council  of  said  city  in  trust  for  the  use  and 
benefit  otihe  pvblic  scTiools  qf  tJie  city  of  San  Jose^^ — 
the  same  as  provided  in  the  act  passed  at  the  same  ses- 
sion, some  two  months  before.  It  was  not  its  purpose, 
then,  to  take  them  from  the  public  schools,  and  give 
them  to  parties  who  set  up  a  void  claim  to  them, 
which  arose  some  sixteen  years  before.  If  the  con- 
struction claimed  for  the  provision  is  to  be  sustained, 
this  plain  intention  would  be  wholly  subverted,  and  by 
far  the  largest  portion  of  the  provision  would  have 
nothing  upon  which  to  operate.  Whereas,  by  reading 
the  section  in  connection  with  the  prior  acts,  and  the 
proceedings  under  them,  and  considering  it  in  con- 
nection with  the  intention  before  expressed,  and  the 
condition  of  things  existing  at  the  time,  every  word  can 
have  effect,  and  such  effect  will  be  in  exact  harmony 
with  the  prior  action  of  the  legislature.  It  was,  in  my 
judgment,  only  intended  to  carry  out  to  its  results  the 
policy  before  adopted,  and  to  validate  such  acts  as 
might  be  thought  to  have  been  irregularly  performed 
in  carrying  out  that  policy,  and  to  confirm  such  dispo- 
sition as  the  mayor  and  common  council  had  made  by 
ordinances  and  conveyances  in  the  ordinary  course  of 
the  administration  of  the  city  affairs  in  harmony  with 
the  legislative  policy  before  adopted.  I  cannot  think 
it  was  designed  to  subvert  its  prior  policy,  or  to  vivify 
an  old,  void,  extraordinary,  and  probably  long-for- 
gotten claim,  so  out  of  harmony  with  all  prior  legisla- 
tion, and  the  other  provisions  of  the  same  act.  The 
legislature  could  not  have  intended  to  take  from  the 
public  schools  of  San  Jose,  to  the  use  of  which  they 
had  already  been  solemnly  dedicated  by  an  act  recently 
passed  by  the  same  body,  all  the  Pueblo  lands,  or  all 
that  remained  of  them,  and  donate  them  to  the  claim- 
ants under  the  purchases  at  the  sheriff's  sale  of  1861, 
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and  at  the  same  time  continue  to  devote  them  to  the 
use  of  said  schools.  It  was  necessarily  intended  that 
one  or  the  other  should  have  them ;  for  both  cannot 
have  them  at  the  same  time.  That  construetion,  then, 
must  be  adopted,  which  is  most  clearly  expressed,  and 
the  other  rejected.  To  my  mind,  it  is  clearly  manifest, 
from  the  fall  and  particular  language  used^  that  the 
design  was  to  devote  the  lands  to  the  public  schools,  as 
had  been  before  provided.  The  other  view,  then^  can- 
not express  the  true  legislative  intent,  and  to  adopt 
it,  would  be  to  give  effect  to  general,  loose,  ajid  obscure 
terms,  rather  than  to  those  that  are  full,  clear,  and  un^ 
mistakably  explicit  A  construction  of  the  section 
that  would  validate  the  title  originating  in  the  sheriff's 
sale  of  1851,  would,  in  my  judgment,  lead  to  incon- 
sistent, not  to  say  absolutely  absurd  results.  It  is 
worthjjati^bservation,  that  this  is  not  the  first  instance 
in  the  legisIaraM-of  the  State  of  California,  wherein  a 
loose,  parentnetic  grant,  or  confirmation  of  grants  of 
lands,  carelessly  or  covertly,  as  the  case  may  be,  intro- 
duced into  acts  passed  for  other  purposes,  has  given 
rise  to  uncertainty  and  litigation. 

Upon  the  view  taken,  the  plaintiff  has  no  title,  and 
it  is  unnecessary  to  examine  the  other  questions  dis- 
cussed. 

'  The  lands  so  conveyed  to  the  city  of  San  Jose  by 
said  commissioners,  have,  since  th^  reconveyance,  and 
before  the  commencement  of  this  suit,  been  conveyed 
in  small  parcels  by  the  mayor  and  common  council  of 
said  city,  to  divers  private  parties,  in  pursuance  of  said 
act  of  March  17, 1866,  and  many  of  the  defendants  hold 
under  said  conveyances. 

Let  judgment  be  entered  for  defendants,  with  costs 
of  suit. 

Judgment  accordingly. 
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UNITED  STATES  «.  SOUDERS. 

JHstrict  Court;  DUfyiet  of  New  Jersey,  April  21, 

1871. 

Cbihinal  Law.— PBEVENTiNa  Suffrage. 

On  indictment,  under  section  19  of  the  act  to  enforce  the  right  of  citi- 
zens to  vote,  &c.,  approved  May  81,  1870,  16  Btat.  at  L,  144,  for 
"  unlawfully  preventing  certain  qualified  voters  from  freely  exercis- 
ing the  right  of  suffice ;"  where  the  proof  was,  that  the  defendant, 
with  jothers,  attacked  a  number  of  voters,  waiting  in  line  for  their 
turn  to  cast  their  ballots,  and  expelled  them  from  the  room ;  and 
that  said  voters  afterwards  returned  and  voted ; — 

Edd^  1.  That  the  defendant  committed  the  offense  which  Congress 
meant  to  define  and  punish  in  the  clause  of  the  section  under  which 
the  indictment  was  drawn. 

2.  That  the  prevention  took  place,  and  the  offense  was  complete,  by 
the  expulsion  of  the  voters  from  the  polls,  although  the  prosecutors 
afterwards  voted. 

The  words  *'  exercising  the  right  of  suffrage  ^'  in  section  19  of  the  act 
of  May  81, 1870,  may  be  held  to  mean  *^  voting,"  without  bringing 
that  section  in  conflict  with  the  provisions  of  section  4  of  the  act, — 
provided  that  the  penalties  prescribed  in  section  10  be  understood 
to  apply  to  offenses  committed  at  elections  for  members  of  Congress^ 
and  those  in  section  4  to  State,  county,  and  municipal  elections. 

Qitery,  whether  under  the  fifteenth  amendment  to  the  Constitution  of 
the  United  States,  Congress  has  power  to  pass  any  law  to  operate 
upon  private  individuals  ? 

A  copy  of  a  return  of  an  election  in  a  township,  filed  with  the  clerk  of 
the  county,  accompanied  by  the  certificate  of  the  clerk  of  the 
county,  that  it  was  a  full  and  correct  return  of  such  election,  as 
filed  in  his  ofllce, — sent  to  the  ofllce  of  the  secretary  of  state,  is  not 
made  and  certified  in  the  manner,  and  does  not  come  from  the 
source  required  by  the  election  law  of  New  Jersey,  to  Constitute  it 
an  ofi&cial  paper. 
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Motion  for  new  trial,  after  conviction  on  an  indict- 
ment. 

A.  Brovming  and  B.  WiUiamson,  for  the  motion. 

* 

A.  Q.  Keashey^  district-attorney,  in  opposition. 

Nixon,  J. — ^The  defendant  in  this  case  has  been  in- 
dicted, and  upon  trial  convicted,  of  "  unlawfully  pre- 
venting certain  legal  voters  from  freely  exercising  the 
right  of  sufl&age  "  at  an  election  for  a  member  of  Con- 
gress, held  on  the  eighth  day  of  November  last,  in  the 
township  of  Newton  and  county  of  Camden.  The  in- 
dictment was  firamed  under  section  19  of  the  act,  en- 
titled '*  An  Aot  to  enforce  the  right  of  citizens  of  the 
United  States  to  vote  in  the  several  States  and  for  'other 
purposes,"  approved  May  31, 1870. 

It  may  be  assumed,  in  view  of  the  verdict  of  the  jury, 
that  the  government  proved,  at  the  trial,  that  on  that 
day, — ^fixed  by  law  for  the  election  of  a  representative  in 
Congress,  and  the  several  State  and  county  officers, — the 
polls  were  regularly  opened  at  seven  o'clock,  a.  m.  ;  that 
the  election  was  conducted  by  certain  officers,  claiming 
to  act  under  the  authority  of  the  township ;  that  dur- 
ing the  progress  of  the  election,  at  about  half-past  ten 
o'clock  in  the  morning,  whilst  the  room  in  which  the 
election  was  held  was  well  filled  with  colored  voters, 
waiting  for  the  opportunity  of  casting  their  ballots,  a 
violent  attack  was  made  upon  them  by  a  company  of 
white  men,  driving  them  forcibly  from  the  room  into 
the  street,  and  closing,  or  attempting  to  close  the  door 
against  them ;  that  amongst  the  legal  voters  thus  re- 
jected, were  John  Ray,  Henry  W.  Sizer,  Lorenzo  Wil- 
son, Wm.  H.  Newsome,  and  Moses  Wilcox  ;  that  these 
men,  with  others  driven  out,  almost  immediately  ral- 
lied, and  with  the  aid  of  their  friends,  regained  admit- 
tance to  the  room,  and,  in  turn,  drove  out  the  white 
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men  ;  and  that  all  of  them  subsequently  voted.  The 
jury  has  alsg  found,  as  a  question  of  fact,  that  the  de- 
fendant, Francis  Souders,  was  engaged  in  this  outrage 
of  expelling  the  colored  voters  from  the  room,  and  thus 
preventing  them  fix)m  freely  exercising  the  right  of 
suffrage. 

It  further  appears,  that  after  the  morning  disturbance 
was  quelled,  the  voting  was  resumed  and  continued 
without  any  serious  interruption,  until  about  six  o'clock 
in  the  afternoon  ;  that  eight  hundred  and  sixteen  bal- 
lots were  deposited ;  and  that  then  another  crowd  of 
white  men  took  possession  of  the  polls,  seized  the  bal- 
lot box,  broke  it  in  pieces,  and  scattered  the  ballots 
upon  t^e  floor  and  in  the  street. 

Upon  submitting  this  case  to  the  jury,  at  the  trial, 
I  reserved  two  legal  questions  for  consideration  after 
wards, — more  in  deference  to  the  strongly  expressed 
convictions  of  the  able  counsel  for  the  defense,  than  be- 
cause  I  entertained  any  serious  doubt  as  to  their  correct 
import  and  meaning.  Since  then  I  have  examined  the 
briefs  submitted  by  the  counsel  for  the  government 
and  of  the  defendant,  elaborately  discussing  these 
questions,  and  have  given  to  them  that  careful  atten- 
tion which  their  importance,  as  bearing  upon  the  con- 
viction of  the  defendant,  seemed  to  require. 

The  first  question  involves  the  true  construction  of 
the  clause  of  section  19  of  the  act  entitled  "An  Act  to 
enforce  the  right  of  citizens  of  the  United  States  to 
vote  in  the  several  States  of  this  Union,  and  for  other 
purposes,"  under  which  the  indictment  against  this 
defendant  was  drawn  ;  and  the  second,  the  legal  effect 
upon  this  case  of  the  certificate  of  election,  filed  in  the 
office*  of  the  secretary  of  state,  by  certain  persons, 
claiming  to  make  the  return  of  the  election  in  the  town- 
ship of  Newton,  in  the  county  of  Camden,  on  Novem- 
ber 8,  1870. 

I.  The  charge  against  the  defendant  in  substance  is, 
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that  at  an  election  for  a  representatiye  in  the  Congress 
of  the  United  States,  held  as  aforesaid,  Ixe  unlawfully 
prevented  certain  qualified  voters  from  freely  exer- 
cising the  right  of  suffrage,  by  force,  threats,  menaces, 
and  intimidation.  The  proof  is,  that  at  said  election, 
the  defendant,  in  company  with  others,  in  the  room 
where  the  polls  were  opened,  made  an  attack  upon  a 
Ene  of  voters,  waiting  for  the  opportunity  of  casting 
their  ballots  for  a  member  of  Congress,  and  drove  them 
from  the  room  with  violence,  under  the  pretext  that 
certain  other  voters  not  in  the  line  were  excluded  from 
the  poUs,  and  attempted  to  fststen  the  doors  against 
their  re-admission. 

It  is  insisted,  on  the  part  of  the  defendant,  that  this 
is  not  the  offense  which  Congress  meant  to  define  in 
the  clause  of  section  19,  under  which  the  indictment 
was  framed ;  that  preventing  a  voter  from  freely  exer- 
cising the  right  of  suffrage  is  not  preventing  him  from 
voting ;  that  the  one  is  a  mental  restraint,  and  the  other 
a  direct  physical  interference ;  and  that  the  design  of 
Congress,  in  using  these  words  in  this  section,  was  to 
protect  men  in  voting  as  they  wished  to  vote,  rather 
than  to  secure  to  them  the  opportunity  of  voting.  It  is 
further '  maintained,  that,  even  if  it  be  conceded  that 
one  of  the  meanings  of  the  expression,  ^^  preventing  a 
voter  from  freely  exercising  the  right  of  suffrage,''  is 
"preventing  him  from  voting;"  yet  the  facts  of  the 
case  do  not  prove  a  prevention,  but  a  hindrance ;  that 
to  prevent,  is  altogether  to  deprive  him  of  the  opportu- 
nity to  vote,  while  to  hinder  is  only  to  delay  him  tem- 
porarily in  the  exercise  of  the  privilege  ;  and  that,  as 
all  the  prosecutors  afterwards  voted,  the  offense  de-. 
fined  in  section  19  of  the  statute  was  not  committed. 

The  argument  is,  that  in  the  first  place,  the  proper 
definition  of  the  words  used  will  not  admit  of  the  con- 
struction claimed  by  the  government ;  and  that,  in  the 
next  p}ace,  all  the  sections  of  the  statute  must  be  so 
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construed,  as  to  rendet  them  operative,  consistent,  and 
harmonious  with  each  other;  that  the.  construction 
given  to  section  19  by  the  government  brings  it  in  di- 
rect conflict  with  the  provisions  of  section  4  of  the  act ; 
that  one  penalty  is  described  in  section  4  for  "prevent- 
ing, hindering,  or  obstructing  a  qualified  voter  in 
voting ;"  and  that  a  diflferent  and  more  severe  penalty 
is  affixed  in  section  19,  for  "unlawfully  preventing 
him  from  freely  exercising  the  right  of  suffrage  ;"  and 
hence,  that  it  is  necessary  to  ussume,  in  order  to  har- 
moniithe  provisions  of  these  two  sections,  that  differ- 
ent  offenses  were  in  the  mind  of  Congress  when  the  law, 
as  a  whole,  was  enacted. 

1.  Our  first  inquiry  will  be,  whether  a  proper  defi- 
nition of  the  words  used  in  the  section  fairly  admits  of 
the  meaning  insisted  upon  by  the  counsel  for  the  gov- 
ernment ? 

There  are  well  settled  rules  in  the  construction  of 
statutes.  The  object  of  all  inquiry  is  to  get  at  the 
intention  of  the  legislature  in  passing  the  law ;  and  the 
sole  duty  of  the  court  is  to  grant  to  that  intention,  when 
ascertained,  its  full  force  and  effect.  We  first  consider 
the  language  employed,  giving  to  words  and  sentences 
their  obvious  import  and  signification  ;  having  regard ' 
more  to  their  general  and  popular  use  than  to  etymolo- 
gical or  grammatical  refinements.  It  any  doubt  re- 
mains, we  then  look  at  the  context ;  at  the  subject  mat- 
ter ;  look  to  the  effects  and  consequences  of  this  or  that 
interpretation ;  to  the  reason  and  spirit  of  the  law  itself ; 
expounding  it  in  the  light  of  the  mischief  of  the  old 
law,  or  want  of  law  ;  and  the  remedy  which  the  legisla- 
ture has  attempted  to  provide. 

Where  the  statute  is  penal  it  must  have  a  strict  con- 
struction ;  for  the  law  is  tender  as  to  the  rights  of  indi- 
viduals,  and  courts  wisely  shrink  from  the  exercise  of 
the  power  of  punishment^  except  upon  conviction  in 
those  cases  where  the  legislature  has  clearly  defined  the 
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offense  and  imposed  the  duty.  But  we  must  not  err  in 
a  too  liberal  application  of  the  rule.  As  was  well  said 
by  Chief  Justice  Maeshall,  in  United  States  t?.  Wilt- 
berger,  6  Wheat.  95,  "Though  pens^l  laws  are  to  be 
construed  strictly,  they  are  not  to  be  construed  so 
strictly  as  to  defeat  the  obvious  intention  of  the  legisla- 
ture. The  maxim  is  not  to  be  so  applied  as  to  narrow 
the  words  of 'the  statute  to  the  exclusion  of  cases  which 
those  words,  in  their  ordinary  acceptation,  or  in  that 
sense  in  which  the  legislature  has  obviously  used  them, 
would  comprehend.  The  intention  of  the  legislature  is 
to  be  collected  from  the  words  they  employ.  Where 
there  is  no  ambiguity  in  the  words,  there  is  no  room  for 
construction.  The  case  must  be  a  strong  one,  indeed, 
which  would  justify  a  court  in  departing  from  the  plain 
meaning  of  words,  especially  in  a  penal  act,  in  search 
of  an  intention  which  the  words  themselves  di^  not 
suggest." 

Holding  these  famUiar  principles  in  mind,  let  us 
consider  the  clause  of  the  section  the  meaning  of  which 
we  are  trying  to  ascertain.  The  words  are,  "  that  if  at 
any  election  for  representative,  &c.,  any  person^^hall 
by  force,  threat^  menace,  intimidation,  or  otherwise, 
unlawfully  prevent  any  qualified  voter  from  freely 
exercising  the  right  of  suffrage,"  &c. 

What  do  these  words  mean  ?  It  would  seem  that 
there  ought  not  to  be  any  difficulty  in  arriving  at  their 
signification,  if  we  give  to  them  their  obvious  and  usual 
import.  When  a  man  is  spoken  of  as  exercising  a 
right,  it  is  commonly  understood  that  he  is  doing  some- 
thing. When  a  voter  casts  his  ballot  into  the  box,  do 
we  not  say  that  he  is  exercising  the  right  of  suffrage  ? 
Can  any  words  be  used  that  better  define  the  act  of 
voting  ?  And  when  he  exercises  this  right  freely,  does 
he  not  do  it  according  to  his  pleasure,  without  any  con- 
straint either  upon  his  mind  or  his  body?  His  will 
must  be  uncontrolled,  and  his  physical  opportunity  for 
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doing  the  act  must  not  be  interfered  with.  Any  control 
over  the  one,  or  interference  with  the  other,  encroaches 
upon  his  freedom  of  action,  and  produces  the  mischief 
which  the  words  6f  the  statute  were  designed  to  guard 
against  and  cure. 

And  what  is  it  to  preoent  a  voter  from  exercising 
this  right  1 

It  is  to  put  such  a  restraint  upon  his  volition,  or  his 
body,  that  he  cannot  perform  the  act ;  producing,  by 
threats  or  otherwise,  such  apprehension  of  personal  loss 
or  injury,  as  to  induce  Mm  not  to  vote,  or  to  vote  con- 
trary to  his  wishes,  being  a  restraint  upon  his  will ; 
and  intervening  between  him  and  the  ballot  box,  so  as 
to  render  it  physically  impossible  for  him  to  cast  his 
vote,  being  the  restraint  upon  his  body.  If  this  was  what 
the  statute  forbid,  the  words  used  might  aflford  some 
color  for  the  construction  asked  for  by  the  counsel  for 
the  defendant.  But  it  forbids  more  than  this.  It  pre- 
scribes penalties  against  those  who  unlawfully  prevent 
voters  from,  freely  exercising  the  right  of  suffrage.  It 
not  only  guards  the  voter  against  being  stopped  in  the 
act,  but  it  shields  him  against  all  sorts  of  duress,  men* 
tal  or  bodily,  while  in  the  performance  of  the  act  Even 
if  it  be  true  that  a  man  is  only  prevented  from  voting 
when  he  is  hindered  altogether  from  exercising  the 
right  of  suffrage,  it  is  also  true  that  he»  is  prevented 
from  freely  exercising  such  right,  when,  in  its  exercise, 
any  kind  of  constraint  is  placed  upon  him  by  force, 
threat,  intimidation,  or  otherwise. 

I  am  of  opinion,  therefore,  that,  looking  at  the 
words  of  the  section  in  their  obvious  usual  signification, 
and  without  any  reference  to  the  influence  and  control 
which  other  sections  of  the  statute  ought  to  have  in  the 
consideration  of  its  construction,  the  indictment  prop- 
erly describes  the  offense  which  Congress  meant  to 
define  and  punish,  and  the  proof  of  the  facts  in  the  case 
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sustains  all  the  material  allegations  of  the  first  and 
third  counts  of  the  indictment. 

2.  But  it  is  insisted  that  such  a  construction  of  sec- 
tion 19  will  bring  it  in  conflict  with  section  4  ;  that  if  we 
hold  that  the  identical  oflfense  is  described  in  these  two 
sections,  we  sulgect  Congress  to  the  imputation  of  pass- 
ing an  act  prescribing  diflferent  penalties  in  diflferent 
sections,  for  the  same  misdemeanor ;  and  that  it  is  the 
duty  of  the  court,  under  such  circumstances,  to  find 
some  other  interpretation  of  the  clause  in  section  9, 
which  will  bring  the  two  into  harmony,  and  cause  them 
both  to  stand. 

The  court  recognizes  this  authority  and  duty  when 
the  occasion  arises  for  its  exercise,  but  finds  no  occa- 
sion here.  To  create  this  antagonism  it  is  necessary 
to  assume  that  the  phraseology  of  section  4  is  bi:oad, 
enough  to  include  Congressional  elections  as  well  as 
State,  county,  and  municipal.'  It  does  not  do  so  in 
terms  ;  and  I  am  not  willing  to  assert  that  if  that  section 
stood  alone,  the  language  used  is  not  capable  of  such 
construction.  But  it  does  not  stand  alone,  and  it  must 
be  construed  in  connection  with  other  sections  of  the  act ; 
and  if  the  absurd  consequences  suggested  by  the  coun- 
sel for  the  defendant  are  to  follow  the  assumption  that 
section  4,  as  well  as  section  19,  was  designed  to  apply 
to  Federal  elections,  is  it  not  more  consonant  to  reason 
and  the  principles  of  right  interpretation,  that  we  should 
limit  the  provisions  of  the  one  to  State,  county,  and 
municipal  elections,  and  of  the  other  to  the  election  of 
members  of  Congress,  than  to  wrest  the  words  from 
their  natural  and  obvious  meaning,  in  order  to  create 
different  and  distinct  offenses  i 

And  this  brings  us  to  the  inquiry,  what  offenses  did 
Congress  mean  to  guard  against  and  punish  in  these 
two  sections  of  the  act  ?  I  must  acknowledge  that  the 
question  is  not  free  from  embarrassment,  if  we  con- 
sider the  words  only  which  they  have  used  to  express 
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their  object.  The  whole  law  indicates  a  want  of  pre- 
cision and  harmony  in  the  use  of  terms  that  snggests 
either  haste,  or  the  work  of  more  than  one  mind,  in 
its  preparation. 

In  construing  a  statute,  it  is  one  of  the  fundamental 
rules  to  ascertain  the  intention  of  the  law  maker. 
Where  the  words  used  do  not  clearly  disclose  this  in- 
tention, it  is  proi)er  to  consider  what  was  said  or  done 
by  the  law-making  power,  wMle  the  subject  matter 
was  under  discussion,  in  order  to  arrive  at  their  mean- 
ing. Looking  carefully  into  the  mischief  avowedly  in- 
tended to  be  remedied  by  the  law,  and  into  the  history 
of  the  legislation  preceding  and  accompanying  its  en- 
actment, can  there  be  any  doubt  but  that  its  different 
sections  were  the  work  of  many  minds ;  that  the  law 
gradually  grew  from  a  single  proposition,  including  only 
one  object,  into  a  complex  one,  embracing  several ;  that 
the  first  thirteen  sections  were  prepared  to  enforce  the  fif- 
teenth amendment ;  that  the  next  five  sections  were  in- 
serted to  more  effectually  provide  for  carrying  out  the 
fourteenth  amendment,  and  that  the  nineteenth  and  sub- 
sequent sections  were  afterwards  added  to  accomplish 
another  object,  to  wit:  to  preserve  the  purity  and 
freedom  of  elections  for  members  of  Congress  i 

Bills  were  pending  and  under  discussion  at  the  same 
time  in  the  senate  and  house  of  representatives,  with 
different  provisions,  but  relating  to  the  same  subject 
matter,  and  having  the  same  end  in  view.  The  title  of 
these  bills  and  the  provisions  of  the  several  sections  show 
that  the  primary  design  in  each  case  was  simply  to  pro- 
vide the  appropriate  legislation  deemed  necessary  to  en 
force  the  fifteenth  amendment.  The  house  bill,  as 
passed  on  May  16  and  sent  to  the  senate  on  the  17th,  was 
confined  to  this  object.  When  it  reached  that  body 
the  senate  bill  No.  810,  entitled  "An  Act  to  enforce 
the  fifteenth  amendment  of  the  Constitution"  was 
under   discussion.    This,  substantially,   consisted  of 
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the  first  thirteen  sections  of  the  law,  as  subsequently 
passed,  and  a  motion  had  just  been  made  to  enlarge  the 
purposes  of  the  biU  by  adding  to  it  two  other  bills,  then 
pending  in  the  senate,  to  enforce  the  fourteenth  amend- 
ment, and  which  embraced  the  sections  from  the  four- 
teenth to  the  eighteenth  inclusive  of  the  present  law. 
The  senate  amended  the  house  bill  by  striking  out  all 
after  the  enacting  clause,  and  substituting  their  original 
bill  with  the  proposed  amendments ;  and  after  a  few 
days'  discussion  tilie  object  and  scope  of  the  act  were 
still  further  enlarged  by  annexing  the  19th  and  20th 
sections,  for  the  expressed  purpose  of  punishing  frauds 
committed  in  the  election  of  members  of  Congress. 
These  subsequent  sections  had  been  embodied  in  house 
bill  No.  477,  entitled  ''  An  Act  to  prevent  and  punish 
election  frauds,"  and  which  had  been  reported  to. the 
house  from  the  committee  on  elections,  and  was  then 
pending  before  that  body  as  an  entirely  distinct  measure. 
The  bill  thus  amended  passed  the  senate,  and  the  re- 
maining sections  were  added  to  it  by  the  committee  of 
conference  on  the  disagreeing  votes  of  the  two  houses. 

Not  much  homogeneousness  of  language  or  expres- 
sion should  be  looked  for  in  an  act  thus  made  up,  and 
little  force  can  be  given  to  the  argument,  that  because 
different  words  and  forms  of  expression  have  been  used 
in  different  sections,  it  should  be  assumed  that  there  was 
a  design  in  the  mind  of  the  law-making  power  to  ex- 
press and  define  different  offenses. 

This  reference  to  the  origin  of  the  law  reveals  the  fact 
that  the  manifest  object,  in  section  14,  was  to  enforce 
the  provisions  of  article  15  of  the  amendment  to  the 
Constitution,  and  in  section  19  to  conserve  the  freedom 
and  purity  of  elections  for  members  of  the  house  of 
representatives. 

In  legislating  to  enforce  the  provisions  of  the  fif- 
teenth amendment,  it  was  conceded  that  Congress  might 

prescribe  penalties  against  national  or  State  officers. 
11—30 
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for  interfering  witli  the  free  exercise  of  the  right  of 
suffrage,  and  against  all  persons  claiming  to  act  under 
color  of  some  State  law  or  constitution ;  and  the  ques- 
tion at  once  arose,  whether  the  constitutional  power  ex- 
isted in  Congress  to  pass  any  law  which  acted  upon 
private  individuals.  That  amendment,  it  was  alleged, 
related  only  to  acts  done  by  the  United  States  or  any 
State,  to  abridge  or  deny  the  right  to  vote  on  account 
of  race,  color,  or  previous  condition  of  servitude.  It 
had  no  reference  to  individuals  acting  as  such,  except 
so  far  as  they  pretended  to  be  acting  under  the  author- 
ity of  existing  law.  State  or  national.  It  is  not  neces- 
sary for  me  to  express  any  opinion  upon  that  question 
here  and  now ;  but  I  allude  to  it  in  order  to  say  that, 
in  the  debate  upon  section  4,  it  seemed  to  be  admitted, 
both  by  the  friends  and  opponents  of  the  measure, 
that  no  indictment  could  be  sustained  under  that  sec- 
tion, against  any  one,  unless  the  prevention  of  voting, 
or  the  denial  of  the  right  to  vote,  was  done  under  the 
color  or  pretense  of  some  State  law  or  regulation. 
Tlie  act  was  amended  by  adding  sections  19  and  20, 
•expressly  to  cover  the  case  of  private  individuals,  who 
were  corrupting  the  fountain  of  political  life  and  social 
order  by  fraud,  bribery,  intimidation,  force,  or  other 
unlawful  means,  and,  anticipating  the  objection  raised 
by  others  against  the  powers  of  Congress  to  legislate  in 
the  matter  of  State  elections,  these  sections  were  lim- 
ited to  offenses  commited  at  an  election  for  members  of 
Congress. 

I  am,  therefore,  of  opinion  that  the  words  "unlaw- 
fully preventing  a  voter  from  freely  exercising  the 
right  of  suffrage,'*  may  be  construed  to  mean  *'  to  im- 
lawfully  pi-event  him  from  voting,''  without  bringing 
section  19  in  conflict  with  section  4,  and  that  it  is  not 
necessary  to  find  some  other  interpretation,  to  harmon- 
ize the  provisions  of  these  sections  of  the  act. 

It  is  further  insisted,  that  to  constitute  the  offense 
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created  by  the  clause  of  section  19  under  consideration, 
the  voter  must  be  altogether  frustrated  in  his  efforts  to 
cast  his  ballot ;  that  the  whole  day  is  covered,  so  far 
as  the  meaning  of  the  word  prevention  is  concerned  ; 
and  that,  as  these  prosecutors  found  the  opportunity  to 
vote^  after  their  ejection,  although  for  a  time  hiifdered, 
the  offense  was  not  committed. 

It  seem  to  me,  as  I  have  already  intimated,  that 
such  a  construction  of  the  statute  is  too  narrow,  and 
that  it  defeats  the  purpose  which  Congress  had  in 
view  in  enacting  it.  This  purpose  was  to  protect  men 
in  the  discharge  of  their  most  sacred  political  privilege. 
That  would  be  a  slight  protection,  indeed,  which  al- 
lows bullies  and  rowdies  to  surround  the  ballot  box 
from  the  opening  to  the  close  of  the  polls,  keeping  off  all 
legal  voters  by  threats,  intimidation,  or  force  ;  and  then 
to  hold  that  the  offense  is  not  committed,  if  by  chance 
the  hindered  voters  should  avail  themselves  of  a  casual 
opportunity  to  slip  in  their  ballots  when  the  backs  of 
these  vigilant  sentinels  were  turned.  And  yet  this  re- 
sult follows  the  interpretation  asked  for. 

But  the  argument  here,  of  the  couiisel  of  the  defend- 
ant, loses  all  its  force  when  we  call  to  mind  that  ^ '  ex- 
ercisiAg  the  right  of  suffrage,'^  in  the  statute,  is  quali- 
fied by  the  word  "  freely,"  which,  in  his  reasoning,  he 
seems  to  have  overlooked. 

The  proposition  is,  that  we  shall  not  prevent  a  voter 
from  freely  exercising  the  right  of  suffrage. 

It  may  be  admitted  that  prevention,  in  its  strict  sig- 
nification, includes  more  than  hindrance,  and  that  it 
involves  the  idea  of  total  exclusion  from  the  right  of 
voting.  But  is  no  force  to  be  given  to  the  word 
*^  freely  r' 

In  view  of  the  fact  that  these  five  men  afterward 
voted,  the  counsel  for  the  defendant  asked  whether 
they  could  truthfully  answer  "yes"  to  the  inquiry, 
"Were  you  prevented  from  voting  on  the  8th  of  No- 
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vember  last!"  and  insisted  that  their  correct  response 
would  be,  **No;  we  were  hindered — ^not  prevented." 

But  suppose  the  inquiry  had  been,  "  Were  you  pre- 
vented from  freely  exercising  the  right  of  suffirage  P' 
they  would  answer,  "Yes,  we  were  hindered  from 
voting  'by  being  knocked  down,  shot,  forced  out  of 
doors,  and  having  the  doors  closed  against  us.  We 
were  prevented  from  voting  freely.  We  voted  under 
great  difficulties." 

It  is  hardly  necessary  to  multiply  words  upon  this 
point.  It  is  in  proof  that  these  five  men.  stood  wait- 
ing in  line  before  the  ballot  box  with  ballots  in  their 
hands,  intending  to  vote  for  certain  individuals  upon  a 
certain  ticket,  which  they  wished  to  deposit;  that 
while  thus  standing  prex)ared  to  exercise  and  intent 
upon  exercising  their  right  of  suffrage,  Francis  Souder, 
with  others,  drove  them  from  the  room  and  shut 
the  doors  against  them.  How  can  it  be  said  that 
they  were  not  prevented  from  exercising  their  right 
freely  t 

II.  The  only  remaining  question  which  we  have  to 
consider,  is  the  legal  effect  upon  this  case  of  a  paper 
produced  by  the  government  from  the  office  of  the 
secretary  of  state,  and  purporting  to  be  a  certificate  of 
election  filed  by  certain  persons  claiming  to  make  the 
return  of  the  election  held  in  the  township  of  Newton 
on  November  8,  last. 

The  reasoning  of  the  counsel  for  the  .defendant 
upon  this  i>oint,  as  it  appears  to  the  court,  is  founded 
upon  a  misapprehension  of  the  allegations  of  the  in- 
dictment. 

The  argument  is,  that  the  indictment  charges  that 
the  offense  was  committed  at  an  election  held  in  the 
township  of  Newton,  on  November  8  last,  by  Alex- 
ander B.  Mahan,  Samuel  P.  Atkinson,  and  Herman 
Klusterman,  judges:  that  the  statute  requires  the 
judges  holding  the  election  to  file  a  certificate  of  the 


District  of  New  Jeesey.  469 

United  States  «.  Sonders.  ' 

results,  in  the  office  of  the  secretary  of  state,  certifying 
the  number  of  votes  i)olled  and  received  by  each 
candidate,  and  the  names  of  the  persons  voted  for,  and 
that  such  paper  shall  be  an  official  paper ;  that  to  sus- 
tain the  allegation  in  the  indictment,  the  prosecution 
produced  this  certificate,  which  is  in  fact  signed  by 
other  parties,  and  therefore  does  not  prove,  but  directly 
contradicts  the  allegation. 

The  reply  we  have  to  make  to  the  argument  is,  that 
there  is  no  such  allegation  in  the  indictment^  nor  was 
any  such  material  or  proper. 

The  charge  was,  that  a  stated  election  for  a  repre- 
sentative in  the  Congress  of  the  United  States,  and  for 
certain  State  officers,  was  duly  held  on  that  day  at  the 
township  of  Newton,  in  the  county  of  Camden. 

The  &cts,  therefore,  to  be  proved  were,  not  that 
Alexander  B.  Mahan,  Samuel  P.  Atkinson,  and  Her- 
man Klusterman,  were  the  judges  who  conducted  the 
election, — but  that  a  stated  election  was  then  and  there 
held ;  that  it  was  conducted  by  persons  claiming  to  act 
under  the  authority  of  public  law,  and  that  it  was  held 
for  the  purpose  of  electing  a  member  of  Congress. 

And  were  not  these  facts  proven  ?  A  large  number 
of  witnesses  testified  to  them.  No  one  raised  a  doubt 
by  questioning  them.  The  defense  fully  showed  them 
by  producing  the  poll  book  required  to  be  kept  by 
section  40  of  the  State  election  law  {Nix.  Big.  263), 
having  the  proper  heading,  and  containing  a  record  of 
the  names  of  the  persons  whose  votes  were  received, 
and  the  order  of  their  reception,  and  offering  the  clerk 
and  two  of  the  judges  of  election  as  witnesses,  by  whom 
the  facts  of  election  and  the  correctness  of  the  poll  book 
were  established. 

But  it  seems  to  be  admitted  that  these  material  facts 
were  proved.  It  is  insisted,  however,  that  a  copy  of  a 
certificate  was  produced  Jfrom  the  office  of  the  secretary 
of  state,  which  is  invested  by  the  statute  with  the  char- 
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acter  of  an  official  paper,  and  which  contradicted,  and 
therefore  invalidated  or  nullified  the  verbal  proof. 
There  are  short  and  conclusive  answers  to  this : 

1.  The  paper  thus  produced  was  not  made  or  certi- 
fied in  the  manner,  and  did  not  come  from  the  source 
required  by  the  statute  to  constitute  it  an  official  paper. 
It  appears,  upon  insx)ection,  to  have  been  the  copy  of  a 
return  filed  with  the  clerk  of  the  county  of  Camden, 
with  the  certificate  of  that  clerk  appended  that  it  was  a 
fall  and  correct  return  of  the  election  in  the  township  of 
Newton,  as  filed  in  his  office.  It  did  not  come  to  the 
secretary  of  state,  either  from  the  board  of  election  of 
the  township,  or  from  the  board  of  county  canvassers. 

2.  But  admit  that  it  has  the  prerequisites  necessary 
to  make  it  an  official  paper.  Then  it  is  a  record,  or  it 
is  not.  If  a  record,  and  incapable  of  contradiction  by 
verbal  evidence,  as  claimed  by  defendant' s  counsel,  all 
the  facts  which  it  contains  must  be  accepted  as  true. 
It  shows  that  there  was  an  election  in  the  township  of 
Newton,  in  the  county  of  Camden,  on  November  8  last, 
and  that  such  election  was  for  a  representative  in 
the  Congress  of  the  United  States,  which  are  the  mate- 
rial facts  to  be  established  ;  and  all  the  verbal  testimony 
in  the  cause,  to  the  effect  that  some  other  judges  held 
the  election,  must  be  regarded  as  untrue ;  exhibiting 
the  depravity  of  the  character  of  the  witnesses,  or  the 
fallibility  of  their  memory.  But  if  it  is  not  a  record, 
and  may  be  contradicted  by  other  proof,  then  the  verbal 
evidence  offered  is  abundant  to  prove  these  necessary 
facts  in  the  case,  and  the  verdict  was  right. 

Thus,  after  a  careful  survey  of  the  law  and  the  evi- 
dence, the  court  finds  no  sufficient  reason  to  be  dis- 
satisfied with  the  result  at  which  a  patient  and  intelli- 
gent jury  arrived,  and  the  motion  for  a  new  trial  is 
denied. 

Motion  denied. 
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HOOVER  V.  REILLT. 

Circuit  Courts  Sixth  Circuit;   Eastern  District  of 

Michigan^  June  21,  1870. 

JkflSTAKE. — ^RbFOBMATION  OF  AGREEMENT, 

Where  an  agreement  between  two  parties  was  reduced  to  writing,  and 
read  over  and  signed  by  the  complainant,  it  is  not  sufficient  in  a  suit 
in  equity  for  the  reformation  of  such  agreement,  for  the  complainant 
to  allege  that  he  supposed  the  terms  of  the  written  agreement  were, 
in  legal  eiSect,  the  same  as  the  true  terms  of  the  agreement  pre- 
viously entered  into  by  the  parties.  Such  a  mistake  is  one  of  law, 
and  not  of  fact ;  and  wiU  not  warrant  the  interference  of  a  court  of 
equity. 

What  evidence  is  sufficient  to  warrant  the  granting  of  relief  by  a  court 
of  equity  in  a  suit  to  reform  a  written  agreement,  on  the  ground  of 
mistake, — explained . 

Hearing  in  equity,  npon  pleadings  and  proofs. 

The  bill  in  tliis  case  was  filed  to  reform  a  written 
contract. 

On  November  13,  1865,  complainants  purchased 
of  defendant  Reilly  an  undivided  one-fourth  interest  in 
a  patent  right  for  an  improvement  in  harvesting  ma- 
chines, for  five  thousand  doUars,  as  follows :  Two  thou- 
sand doUars,  cash;  five  hundred  doUars,  note  due 
March  1,  1866 ;  and  twenty-five  hundred  dollars,  note 
due  January  1,  1867.  A  written  agreement  was  also 
entered  into  between  the  parties,  in  which,  after  reciting 
the  terms  of  purcHase  as  above  set  forth,  it  was  pro- 
vided as  follows':  *'It  is  expressly  understood  and 
agreed,  by  and  between  both  parties,  that  in  case  the 
validity  of  the  claims,  as  set  forth  in  the  re-issued 
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patent  granted  to  the  said  John  ReiUy,  should  be 
declared  null  and  void  by  the  supreme  court  of  the 
United  States,  and  the  protection  thereon  granted  be- 
come worthless,  then  the  said  D.  H.  Hoover  &  Son  " 
(the  complainants),  ^' shall  be  released  from  all  respon- 
sibility of  paying  the  last-mentioned  note  of  twenty-five 
hundred  dollars,  and  it  shall  be  null  and  void." 

The  bill  alleged  that  this  instrument  was  erroneous, 
and  did  not  contain  the  true  terms,  nor  all  the  terms  of 
this  agreement  as  actually  entered  into  by  the  parties^ 
in  this : 

1.  Instead  of  the  note  remaining  good  and  payable, 
in  case  the  letters  patent  should  not  be  declared  invalid 
by  the  supreme  court  of  the  United  States,  as  provided 
in  effect  by  said  agreement,  the  real  agreement  and 
contract  was,  that  the  said  note  was  not  to  be  paid  until 
a  competent  court  should  declare,  by  judgment  or 
decree,  that  the  said  patent  was  valid. 

2.  That  the  said  instrument  omits  entirely  to  state 
that  the  said  Reilly  was  to  commence  a  suit  imme- 
diately, for  the  purpose  of  testing  the  validity  of  the 
said  letters  patent,  as  was  really  and  in  fact  agreed 
upon. 

The  bill  further  alleged  that  the  defendant  Reilly 
drew  up  the  said  agreement,  and  that  in  doing  so,  he 
^'fraudulently"  made  the  alteration  and  omission 
above  mentioned,  and  that  complainants  signed  it 
"under  a  mistake,  they  believing  when  they  signed 
such  paper  that  it  contained  all  the  conditions,"  &c. ; 
' '  that  complainants  are  unlearned  in  the  law,  and  that 
when  they  read  said  paper,  as  drawn  by  said  Reilly, 
they  believed  the  clause  inserted  therein  making  said 
note  void,  in  case  the  patent  was  declared  null  and  void 
by  the  supreme  court  of  the  Unitttl  States,  to  be,  in 
effect,  what  had  been  previously  agreed  upon  between 
the  parties,"  &c. 

The  bill  further  alleged  that  suit  had  been  com* 
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menced  on  the  note  mentioned  in  the  agreement  in  the 
name  of  the  defendant  Reilly,  for  the  benefit  of  the  de- 
fendant Moore;  that  the  defendant  Reilly  had  not 
commenced  Suit  to  test  the  validity  of  his  "pSLtent,  and 
no  judgment  or  decree  of  any  court  had  been  obtained 
declaring  the  same  to  be  valid ;  and  prayed  that  said 
written  agreement  might  be  reformed  in  accordance  with 
the  real  intention  of  the  parties,  as  set  up  and  claimed 
in  the  bill,  and  for  an  injunction  restraining  the  further 
prosecution  of  the  suit  upon  the  note. 

The  bill  did  not  call  for  an  answer  on  oath,  neither 
did  it  expressly  waive  an  answer  being  put  in  on  oath. 
The  answer,  however,  was  on  oath,  and  it  expressly 
denied  all  the  material  allegations  in  the  bill  as  to  there 
being  any  omissions  or  errors  in  the  said  written  agree- 
ment ;  and  alleged  that  said  instrument  set  forth  cor- 
rectly the  agreement,  and  the  whole  thereof,  as  it  was 
concluded  between  the  parties  ;  that  the  complainants 
had  not  by  their  bill  made  a  case  requiring  the  inter- 
position of  the  court,  and  defendants  prayed  the  same 
benefit  of  this  defense  as  if  they  had  demurred,  &c. 

A  replication  was  put  in  and  proofs  were  taken  ;  on 
which  the  cause  was  now  heard. 

Mr.  Fuher  and  Mr.  Oliver,  for  complainants. 

Moore  &  Qriffin,  for  defendants. 

LoNGYEAE,  J. — The  case  made  by  the  bill  is,  not 
that  complainants  were  mistaken  as  to  the  words  or 
language  of  the  written  agreement,  but  that  they  mis- 
apprehended its  legal  effect.  They  concede  that  they 
read  it,  and  allege  in  express  terms  that  they  believed 
a  certain  specified  clause  to  be  in  effect,  what  they  al- 
lege the  real  agreement  was.  There  can  be,  therefore, 
and  is  no  pretense  that  there  was  any  mistake  of  fact  in 
the  case.    It  was  purely  a  mistake  of  law.    The  bill 
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does  not  allege  that  the  belief  so  entertained  by  com- 
plainants  as  to  the  legal  effect  of  the  language  used, 
was  induced  or  brought  about  by  any  device,  state- 
ments, reprepresentations,  or  expression  of  opinion  of 
the  defendant  Reilly*  True,  it  is  alleged  that  Reilly 
*' fraudulently  omitted,"  &c.,  and  that  certain  provis- 
ions were  "  fraudulently  omitted  by  said  Reilly  from 
said  paper,"  &c.  But  these  allegations  relate  exclu- 
sively to  Reilly' s  acts  in  drawing  the  paper,  and  not  in 
any  manner  to  anything  he  did  or  said  afterwards  or  at 
any  time  to  induce  in  the  minds  of  complainants  the 
erroneous  belief  which  they  say  they  entertained. 
Neither  can  it  be  seriously  contended  that  those  are 
sufficient  allegations  of  fraud  upon  which  to  base  a 
prayer  for  a  court  of  equity  to  exercise  the  high 
powers  here  invoked.  The  mere  writing  of  the  agree- 
ment different  from  what  it  was  intended  to  be  would 
be  a  mistake,  an  eiTor,  but  not  necessarily  a  fraud ;  and 
yet  from  aught  that  appears  in  the  biU,  this  is  all  there 
was  of  it.  There  is  no  allegation  of  any  concealment 
or  misrepresentation  as  to  the  language  used,  but  on 
the  contrary  the  complainants  had  it  in  their  possess- 
ion, perused  it,  and,  without  any  undue  influence,  con- 
cealment, surprise,  or  imposition  whatever,  formed  a 
deliberate  opinion  as  to  its  legal  effect,  and  were  satis- 
fied with  it. 

The  complainants  then,  by  their  bill,  seek  to  have 
the  written  agreement  reformed  solely  on  the  ground 
that,  knowing  what  it  contained  and  aU  its  provisions, 
they  signed  it  under  a  mistaken  belief  as  to  its  legal 
effect.  The  case  might  j)erhaps  appear  more  plausible 
if  the  language  used  were  uncertain  or  ambiguous  in 
its  meaning,  or  of  doubtfol  construction.  But  such  is 
not  the  case.  It  is  plain  and  explicit,  and  such  that 
any  person  of  even  less  than  ordinary  intelligence,  al- 
though not  learned  in  the  law,  could  not  Ml  to  com- 
prehend. 
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Although  there  are  some  decisions  which  would 
seem  to  be  to  the  contrary,  yet  the  law  is  well  settled 
that  agreements  made  and  acts  done  xmder  a  mistake  of 
law,  stripped  of  all  other  circumstances,  without  any 
admixture  of  other  ingredients  going  to  establish  mis- 
representation, imposition,  undue  confidence,  undue 
influence,  mental  imbecility,  or  that  kind  of  surprise 
which  equity  uniformly  regards  as  a  just  foundation 
for  relief,  are  held  valid  and  obligatory.  Adams  Eq. 
189-191 ;  1  Story  Eq,  §§  16,  120, 151 ;  Lyman  v.  Rich- 
mond, 2  Johns.  Oh.  51,  60. 

The  case  at  bar  comes  clearly  within  the  law  as 
above  stated,  and,  ^.s  made  by  the  bUl,  is  not  such  as 
to  entitle  the  complainants  to  the  relief  prayed  for. 

If,  however,  we  pass  beyond  this  aspect  of  the  case, 
and  look  into  it  as  a  question  of  fact,  the  result  must  be 
the  same.  The  case  in  this  aspect,  no  doubt,  comes 
clearly  within  a  well  recognized  branch  of  equity  juris- 
diction ;  but  before  the  court  can  be  asked  to  decree  an 
agreement  to  exist  between  parties  different  from  that 
which  they  have  put  in  writing,  a  mistake  in  the  written 
instrument  must  be  clearly  made  out  by  proofs  entirely 
satisfactory.  "But,"  says  Mr.  Stoby,  " if  the  proofs 
are  doubtful  and  unsatisfactory,  an^  the  mistake  is  not 
made  entirely  plain,  equity  will  withhold  relief ;  upon 
the  ground,  that  the  written  paper  ought  to  be  treated 
as  a  full  and  correct  expression  of  the  intent,  until  the 
contrary  ia  established  beyond  reasonable  controversy. ' ' 
Mr.  Stobt  further  says  of  this  rule,  ''it  forbids  relief 
whenever  the  evidence  is  loose,  equivocal,  or  contra- 
dictory, or  it  is  in  its  texttire  open  to  doubt  or  to  op- 
posing presumptions.''  1  Story  Eq.  §§  152-157 ;  citing 
numerous  cases,  English  and  American  ;  see  paiiicular- 
ly,  Gillespie  t.  Moon,  2  Johns.  CJi.  5S&-5ff7 ;  Lyman  v. 
United  Ins.  Co.,  Id.  630-24. 

Apply  this  well  established  rule  to  the  present  case, 
and  how  does  it  stand?    The  mistake  alleged  in  the 
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bill,  or  any  mistake  whatever  in  the  written  instrument, 
is  expressly  denied  by  the  answer.  The  bill  does  not 
expressly  call  fbr  an  answer  on  oath ;  neither  does  it 
expressly  waive  an  answer  on  oath  ;  it  is  entirely  silent 
upon  that  subject.  This  was,  of  course,  a  defect  in  the 
frame  of  the  bill,  but  the  defendants  having  waived  the 
defect  and  submitted  to  answer,  their  answer  must  be 
on  oath,  the  same  as  though  it  had  been  so  expressed  in 
the  bill,  because,  by  rule  105  an  answer  on  oath  is  not 
waived  unless  it  is  so  expressed  in  the  bill.  By  well 
known  rules  of  equity  pleading  and  evidence,  the  answer 
being  strictly  responsive  to  the  bill  in  regard  to  the 
alleged  omissions  and  errors  in  the  written  agreement, 
is  evidence  for  the  defendants,  and  can  be  overcome 
only  by  a  clear  and  undoubted  preponderance  of  proof. 

The  complainants  and  the  defendant,  ReUly,  were 
sworn  as  witnesses.  Ui)on  a  fuU  and  careful  i)erusal  of 
their  testimony,  I  can  see  nothing  in  it  to  change  the 
aspect  of  the  case,  as  it  was  left  by  the  pleadings.  It 
is  equally  contradictory,  and  of  no  greater  force  or  ef- 
fect than  the  pleadings. 

There  were  but  two  other  witnesses  who  testilSed  in 
the  case ;  Mr.  Eminger,  on  the  part  of  complainants, 
and  Mr.  Robinson,  on  the  part  of  defendants.  Each  of 
these  witnesses  testifies,  that  he  was  present  and  heard 
all  that  transpired  between  the  parties ;  and  the  testi- 
mony of  each  is  almost,  if  not  quite,  as  directly  in  con- 
flict with  that  of  the  other,  as  the  testimony  of  the  par- 
ties to  the  suit.  The  testimony  of  Robinson  is,  how- 
ever, much  the  more  pointed,  specific,  and  satisfactory. 

Eminger  testifies  upon  the  main  point  in  controversy, 
as  follows :  "  For  the  balance,  a  note  was  to  be  given, 
payable  January  1,  1867,  providing  Mr.  Reilly  sus- 
tained his  claims  before  a  competent  court.  After- 
wards, but  before  the  contract  was  signed,  he  repeated- 
ly asserted  that  the  Messrs.  Hoover  should  not  pay 
said  note  unless  his  claim  was  sustained  by  the  court." 
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"After  the  papers  were  signed,  Mr.  Reilly  again  said, 
that  the  Messrs.  Hoover  should  have  no  uneasiness  con- 
cerning the  last  note,  that  he  would  never  ask  them  to 
pay  a  dollar  on  it  unless  his  claim  should  be  sustained 
in  court."  And  in  a  conversation  witness  had  with 
Reilly  after  the  c6ntract  was  signed,  he  said,  "  You  see 
I  don't  want  anything  but  what  is  fair  from  the  Messrs, 
Hoover,  and  that  unless  I  make  my  claims  good,  I  shall 
never  ask  them  to  pay  a  cent  on  the  note."  Thus  far 
we  are  left  entirely  to*  inference,  as  to  whether  an  ad- 
judication was  to  be  brought  about  by  a  suit  to  be  in- 
stituted by  one  party  or  the  other,  and  if  so,  by  which 
party ;  or,  whetherit  was  left  contingent  upon  a  suit  to  be 
commenced  by  some  other  party.  But  inference  is  not 
sufficient  ground  upon  which  to  do  away  with  or  reform 
a  written  agreement.  As  we  have  seen,  the  proof  must 
be  clear  and  positive.  But  this  witness  gives  us  a  little 
more  light  upon  the  subject.  He  says,  "Mr.  Reilly 
did  say  that  ho  wanted  money  to  prosecute  parties  who 
were  infringing  upon  his  patent,  meaning  Mr.  Seiber- 
ling,  and  that  he  would  immediately,  as  soon  as  he  got 
matters  arranged  at  home,  notify  the  parties,  and  if 
they  did  not  agree  to  pay  Mm  royalty^  he  was  to 
prosecute  them  in  th^  highest  courts,  and  thereby  test 
the  validity  of  his  patent.  It  was  also  the  understand- 
ing, that  the  contemplated  suits  should  be  or  were  a 
part  of  the  contract,  and  that  unless  he  made  his  claim 
valid,  he  would  never  ask  the  Messrs.  Hoover  to  pay 
the  last  note  of  $2,500." 

What  * '  contemplated  suits "  are  here  referred  to  ? 
Of  course,  those  mentioned  just  before,  that  is,,  suits  to 
be  commenced  by  ReiUy,  in  the  contiTigeTicy  that  par- 
ties infringing  his  patent,  on  being  notified,  did  not 
agree  to  pay  him  royalty.  As  to  what  was  to  be  done 
in  regard  to  commencing  suits  in  case  such  parties  did 
agree  to  pay  him  a  royalty,  we  are  left  entirely  in  the 
dark.    The  only  inference  we  can  draw  from  this  testi- 
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mony  is,  that  if  parties  so  infringing  did  agree  to  pay 
royalty,  then  no  suits  were  to  be  commenced.  And 
this  is  really  the  common  sense  of  the  thing  after  all. 
Let  this  be  inserted  in  the  contract  just  as  testified  to 
by  this  witness,  in  lieu  of  the  provision  as  it  now  stands, 
and  it  would  make  no  material  change  in  the  legal 
effect  of  the  agreement  as  a  whole. 

The  testimony  of  Eobinson  is  much  more  explicit 
and  satisfactory,  and  it  contradicts  Eminger  in  every 
important  particular ;  and  as  he  slands  before  the  court 
on  an  equal  footing  with  Eminger,  as  to  credibility,  his 
testimony  at  least  neutralizes  that  of  Eminger ;  and  it 
may  be  further  said,  that,  being  in  conformity  with  the 
written  agreement,  it  is  for  that  reason  of  greater  weight 
than  that  of  Eminger,  which  is  in  opi)Osition  to  it. 

The  proofs  therefore,  do  not  bring  the  case  within 
the  rule  of  law  above  stated,  under  which  relief  may  be 
granted  in  such  cases,  and  for  that  reason,  as  well  as 
for  the  reason  before  stated,  that  the  bill  does  not  state 
such  a  case  as  equity  will  relieve  against,  the  bill  must 
be  dismissed,  with  costs  to  the  defendants. 

Let  a  decree  be  entered  accordingly. 

!NoTB. — ^DnriAg  the  same  term  of  the  court,  Jadge  Longteab  de- 
livered an  opinion  in  the  case  of  Waterman  v,  Merutll,  upon  a  motion 
to  amend  the  answer  to  a  bill  in  equity ;  in  a  case  turning  upon  alle- 
gations of  mistake. 

After  stating  the  facts,  and  the  rules  of  the  court,  relating  {o  plead- 
ings, the  opinion  proceeds : 

''It  will  be  observed  that  the  proposition  to  amend  is  based  exclu- 
sively upon  the  ground  of  mistake  in-  points  of  law.  Notwithstand- 
ing some  dicta  of  the  courts  to  the  contrary,  the  rule  seems  to  be  well 
settled  that  amendments  will  not  generally  be  permitted  to  be  made 
where  the  application  is  based  solely  on  the  ground  that  the  defen- 
dant, at  the  time  he  put  in  his  answer,  was  acting  under  a  mistake  in 
point  of  law ;  and  not  on  the  ground  of  a  fact  having  been  incorrectly 
stated.  Mr.  Babboub  (1  Ch,  Prtic,  164),  goes  so  far  as  to  say  '  the 
court  has  never  permitted  amendments  to  be  made '  under  such  cir- 
cumstances; and  Mr.  Stobt  {Eq,  PI.  %  897),  says,  'A  distinction  has 
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also  been  made  between  the  admission  of  a  fact  and  the  admission  of 
a  consequence  in  law  or  in  equity,'  I  will  not  go  so  fer,  however,  as 
to  hold,  that  in  no  case  would  an  amendment  be  allowed  to  be  made 
in  the  admission  of  a  legal  or  equitable  consequence.  Take  a  case  of 
newly  discovered  facts,  or  of  a  mistake  in  the  facts,  in  which  such  facts 
or  such  mistake  would  change  the  entire  legal  and  equitable  aspects 
of  the  case.  Upon  an  amendment  being  allowed  to  the  answer  setting 
up  such  new  facts,  or  correcting  such  mistake,  the-  court  would  no 
doubt  at  the  same  time  allow  an  amendment  as  to  the  admission  of 
such  legal  and  equitable  consequences.  But  in  the  case  at  bar,  with- 
out asking  to  have  a  single  fact  in  the  bill  changed,  or  a  single  new 
fact  alleged,  the  court  is  asked  for  leave  to  change  the  theory  of  de- 
fense set  up  and  admitted  by  the  original  answer,  in  several  important 
particulars.  I  do  not  think  a  case  can  be  found  in  which  this  has 
been  allowed  to  be  done." 
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RjBVERSAL     OF    JUDGMENT. — RIGHTS    OF    PUROHASEE. 

The  mandate  of  the  supreme  court,  upon  a  writ  of  error  or  appeal, 
must  be  promptly  and  implicitly  enforced  by  the  court  below,  ex- 
cept so  &r  as  the  enforcement  may  be  modified  or  restrained  by 
events  occurring  subsequent  to  the  period  covered  by  the  record  in 
the  supreme  court. 

Such  events  may  often  modify  the  manner  of  enforcing  the  mandate. 

If,  pending  a  writ  of  error  or  appeal,  no  stay  of  proceedings  having 
been  obtained,  proceedings  are  taken  to  enforce  the  judgment,  and 
property  of  the  defendant  is  sold  under  them,  the  purchaser  ac- 
quires a  good  title. 

This  rule  is  not  a  measure  of  protection  afforded  to  strangers  bidding^ 
at  judicial  sales  only,  but  extends  to  the  parties  or  their  privies.  It 
rests  upon  the  principle  that  a  judgment  of  a  court  having  jurisiio- 
tion  is,  however  erroneous,  efficacious  until  reversed. 
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The  rule  gOYeming  the  restoration,  after  reversal,  is  this:  that  the 
party  unsuccessful  in  the  court  below  is  to  be  restored,  by  reversal, 
to  all  things  which  he  lost  by  the  erroneous  judgment  or  decree,  if 
the  title  to  them  has  not  passed  by  the  previous  enforcement  of  the 
judgment  or  decree ;  and  if  it  has,  he  is,  in  such  case,  to  have  a 
right  of  action  for  a  money  equivalent. 

In  an  action  in  the  circuit  court,  brought  to  foreclose  a  lien  upon  a 
canal   for   labor  and   materials  furnished   in   constructing  it,  the 
court,  having  jurisdiction  of  the  parties  and  the  subject  matter, 
passed  upon  the  amount  of  the  indebtededness  of  the  South  Fork 
Canal  Company  to  the  complainant ;  upon  the  existence  of  the  lien 
asserted,  and  its  extent,  and  adjudged  that  the  lien  extended  to  the 
entire  flume  and  canal ;  and  it  decreed  the  sale  of  the  property  in 
case  payment  of  the  complainant^s  demand  was  not  made  by  a  day 
designated.  The  payment  was  not  made,  and  the  sale  took  place,  the 
master  following,  in  all  particulars,  the  direction  of  the  decree.     His 
report  of  his  proceedings  was  not  excepted  to,  and  was  confirmed. 
The  complainant  was  mentioned  in  the  decree  as  a  possible  bidder, 
and  provision  made  for  crediting  his  bid  on  the  amount  adjudged 
due  to  him.     The  master  reported  that  H.,  the  assignee  of  the  com- 
plainant, became  the  purchaser,  and  when  the  report  was  con- 
firmed, the  master  was  directed  to  execute  to  him   a  deed  of  the 
property.    Held^  that  the  purchaser  acquired  a  title  to  the  premises 
which  could  not  be  divested  by  a  reversal,  in  the  supreme  court,  of 
the  judgment ;  although  such  reversal  proceeded  upon  the  ground 
that  the  lien  established  by  the  complainant  extended  to  a  portion 
of  the  canal  only,  and  that  the  judgment  was  erroneous  in  direct- 
ing the  whole  to  be  sold. 

Motion  for  entry  of  a  decree  to  carry  into  eflfect  the 
mandate  of  the  supreme  court  upon  an  appeal. 

This  suit  was  in  the  nature  of  a  bill  in  equity  by 
George  Gordon  against  the  South  Pork  Canal  Company, 
and  others,  to  enforce  a  lien,  claimed  under  the  statutes 
of  California,  for  labor  and  materials  furnished  by  the 
complainant  in  the  construction  of  that  portion  of  the 
company's  canal  which  exended  from  section  seven- 
teen to  section  twenty-five  inclusive ;  a  distance  of  about 
nine  miles. 

On  March  16, 1853,  the  complainant  and  one  Kin- 
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yon  contracted  with  the  South  Pork  Canal  Company, 
for  the  construction  of  the  canal  proposed  by  the  com- 
pany. By  the  agreement  the  work  was  to  be  complet- 
ed by  July  1,  1853 ;  and  it  was  promptly  commenced 
by  the  contractors.  The  contract  called  for  monthly 
estimates  and  payments.  The  first  installment  was  paid 
by  the  company,  but  they  were  unable  to  pay  those 
which  afterwards  accrued.  By  this  failure  the  con- 
tractors were  rendered  unable  to  pay  hands,  and  were 
compelled  to  abandon  the  work.  They  thereupon  filed 
a  notice,  pursuant  to  a  statute  of  the  State  of  Califor- 
nia, claiming  a  lien  upon  the  canal  for  the  sum  of  one 
hundred  and  six  thousand  four  hundred  and  eighteen 
dollars,  then  due  for  their  labor  and  materials ;  and 
afterwards  filed  n  similar  notice  claiming  a  further  lien. 
To  enforce  this  lien,  the  present  suit  was  brought.  Kin- 
yon  having  released  his  right. 

The  defendants  demurred  to  the  bill,  as  originally 
filed ;  and  the  demurrer  was  sustained,  for  want  of 
proper  averments  to  give  jurisdiction.  The  bill  being 
amended  in  that  respect,  a  plea  was  interposed  contest- 
ing the  validity  of  the  lien  claimed  by  the  complainant ; 
and  this  issue,  having  been  argued  before  McAllister, 
J.,  was  determined  in  favor  of  the  complainant  His 
opinion  is  reported,  1  McAU.  513. 

The  cause  was  afterwards  brought  to  hearing  upon 

pleadings   and  proofs,  when  an  interlocutory  decree 

was  rendered  at  October  term,  1864,  by  which  it  was 

adjudged  that  the  demand  of  the  complainant  for  the 

work  performed  and  materials  furnished  in  th«  con- 

.  struction  of  the  canal  of  the  defendants,  from  section 

seventeen  of  the  canal  to  section  twenty-five  inclusive, 

under  the  contract  of  March  16, 1853,  was,  to  the  extent 

of  reasonable  value,  a  lien  upon  the  portion  of  the 

canal  constructed  paramount  to  all  other  liens  set  forth 

in  the  pleadings ;  and  it  was  referred  to  a  master  to  take 

and  state  an  account  of  the  value  of  such  work  and  ma- 
n— 31 
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terials,  and  to  ascertain  the  amount  x>aid  to  the  com- 
plainant, and  report  the  same  to  the  court. 

The  master  was  also  directed  to  compute  the  amotint 
of  interest  due  on  the  estimated  value  of  the  work  and 
materials,  from  June  13,  1853,  to  the  date  of  the  com- 
putation, at  the  rate  of  ten  per  cent,  per  annum. 

In  December,  1864,  the  master  made  his  report ;  and 
no  exceptions  being  taken  to  it  hy  any  of  the  parties,  it 
was  confirmed. 

The  master  found  the  value  of  the  work  bestowed 
and  the  materials  fumished  in  the  construction  of  the 
canal,  from  section  seventeen  to  section  twenty-five 
inclusive,  to  be  seventy-six  thousand  five  hundred  and 
ninety-eight  dollars  and  eighty-nine  cents,  and  the 
amount  paid  to  the  complainant  upon  the  contract  to 
be  six  thousand  two  hundred  dollars,  and  he  computed 
the  interest  due  on  these  sums  up  to  November 
30,  1862. 

The  master  also  found  the  value  of  what  he  termed 
preliminary  work  and  materials,  that  is,  for  work  done 
and  materials  furnished  in  preparation  for  the  construc- 
tion of  the  canal ;  but  the  circuit  court  held,  on  the 
motion  to  confirm  this  report,  that  no  lien  could  be 
claimed  for  these,  but  it  must  be  limited  to  work  and 
materials  which  actually  entered  into  the  thing  con- 
structed ;  and  it  would  therefore  be  allowed  only  for 
the  amount  of  seventy-six  thousand  five  hundred  and 
ninety-eight  dollars  and  eighty-nine  cents^  with  interest, 
deducting  the  amount  paid,  as  above  stated. 

Upon  the  motion  to  confirm  this  report,  however,  the 
question  was  urged  upon  the  court,  whether  the  lien  to . 
which  the  complainant  was  entitled  was  restricted  to 
those  sections  of  the  canal  upon  which  his  labor  and 
materials  had  been  particularly  bestowed,  or  whether  it 
extended  to  the  entire  work.  The  following  is  so  much 
of  the  opinion  of  the  court  as  relates  to  this  question : 
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Field,  J.  (after  reciting  previous  proceedings  and 
determining  the  amount  for  which  a  lien  might  be  de- 
creed).— The  more  important  question  for  determination 
is  whether  the  lien  shall  be  declared  to  extend  upon 
the  entire  line  of  the  canal,  and  be  enforced  against  the 
whole,  or  be  declared  to  exist  upon  the  sections  actually 
constructed  under  the  contract,  and  be  enforced  only 
against  that  portion. 

In  the  interlocutory  decree  a  lien  was  only  declared 
to  exist  upon  the  sections  named.  Our  attention  in  con- 
sidering the  case  had  been  especially  directed  to  the 
question  of  the  existence  of  any  lien,  and  little  had  been 
said  by  counsel  on  either  side  as  to  the  extent  of  the 
canal  upon  which  the  lien,  if  declared,  would  attach. 
Upon  the  final  hearing  our  attention  has  been  particu- 
larly called  to  this  matter,  and  from  the  reading  of  the 
statute  we  are  satisfied  that  we  erred  in  limiting  the 
lien  to  the  particular  sections  named.  The  canal  is  to 
be  regarded  as  an  entire  thing— as  a  building  is  to  be 
regarded  to  which  additions  or  repairs  are  made.  The 
lien  is  obviously  not  restricted  to  the  Nving  added,  or 
the  chamber  or  roof  repaired,  but  extends  to  the  whole 
structure.  The  statute  of  April  12,  1850,  provides 
that  ''AH  master-builders,  mechanics,  lumber  mer- 
chants, and  all  other  persons  performing  labor  or  fur- 
nishing materials  for  the  construction  or  repairs  of  any 
building  or  wharf,  shall  have  a  lien,  separately  or 
jointiy,  upon  the  building  or  buildings  or  wharf  which 
they  may  have  constructed  or  repaired,  or  for  which 
they  may  have  furnished  material  of  any  description, 
to  the  extent  of  the  labor  done,  or  materials  furnished, 
or  both.'^    Laws  of  1850,  ch.  87,  §  1. 

And  the  statute  of  May  17,  1863,  declares  that  the 
previous  act  of  1850  "shall  be  so  extended  as  to  in- 
clude in  its  provisions  bridges,  ditches,  flumes,  or 
aqueducts  constructed  to  create  hydraulic  power  or  for 
mining  purposes  ;  and  all  master-builders,  mechanics. 
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contractors,  journeymen,  or  laborers,  and  all otheri)er- 
Bons  performing  labor  or  famishing  materials  for  or 
employed  in  the  construction  or  repair  of  any  bridge, 
ditch,  flume,  or  aqueduct  aforesaid,  shall  have  the 
same  lien,  subject  to  the  same  provisions  and  r^ula- 
tions  as  in  and  by  said  act  is  provided  for  liens  upon 
buildings  and  wharves."    Laws  of  1853,  ch.  148,  §  1. 

As  will  be  perceived,  by  this  last  act,  the  lien  is 
given  ui)on  the  bridge,  ditch,  flume,  or  aqueduct,  —that 
is,  upon  the  whole  of  each  work,  not  ux)on  a  part  of 
either, — where  labor  is  performed  or  materials  are  fur- 
nished for  or  employed  in  their  construction  or  repair. 
It  is  not  essential  to  create  the  lien  that  the  labor  or 
materials  should  cover  the  entire  work ;  the  lien  goes 
upon  the  whole  for  the  construction  or  the  repair  of 
any  portion. 

The  statute  leaves  no  room  for  doubt  on  the  ques- 
tion presented,  but  determines  it  in  favor  of  the  com- 
plainant. 

And  there  is  nothing  in  the  adjudication  of  the  in- 
terlocutory decree,  which  prevents  the  extension  of  the 
lien  on  the  final  hearing.  A  court  of  equity  can,  at 
such  hearing,  or  at  any  time  before,  enlarge  or  restrict 
or  otherwise  modify  the  provisions  of  its  interlocutory 
orders  or  decrees,  either  upon  the  petition  of  the  par- 
ties, or  upon  its  own  further  consideration  of  the  law 
and  the  evidence.  The  whole  case  is  under  its  control 
until  the  final  decree  is  rendered.  Calk  7).  Stribbing,  1 
Bibb.  128 ;  Co6k*v.  Bay,  4  How.  {Miss.)  485. 

A  decree  will  be  entered  extending  the  lien,  and 
directing  a  sale  of  the  entire  canal,  and  the  application 
of  the  proceeds  to  the  payment  of  the  demand  of  the 
complainant^  as  stated  in  this  opinion. 

Prom  the  decree  entered  in  conformity  to  this  opin- 
ion the  defendants  appealed  to  the  supreme  court.  A 
bond  for  costs  on  appeal  was  executed ;  but  no  super' 
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sedeas  was  obtained  or  asked.  Proceedings  nnder  it 
were  therefore  prosecnted ;  a  sale  was  made,  and  a  re- 
port thereof  confirmed. 

The  appeal  being  brought  to  a  hearing  in  the  su- 
preme court,  that  court,  while  holding  the  decree  below 
correct  in  other  respects,  adjudged  it  erroneous  in  ex- 
tending the  lien  of  the  complainant  to  the  entire  canal ; 
holding  that  such  lien  must  be  restricted  to  the  partic- 
ular sections  constructed  by  the  complainant.  It  there- 
fore reversed  the  decree  appealed  from,  and  remanded 
the  cause  to  this  court,  with  directions  to  enter  a  de- 
cree in  conformity  with  its  opinion.  The  decision  is 
reported,  6  Wall.  561.  Justices  Field,  Grier,  and 
Miller,  dissented.. 

The  defendants  now  apply  for  the  entry  of  a  decree 
pursuant  to  this  decision. 

Field,  J. — After  stating  the  proceedings  in  the 
cause,  proceeded  as  follows : 

The  defendants  have  filed  the  mandate,  and  now  ask 
not  only  obedience  to  its  commands,  but  also  that  the 
sale  made  under  the  decree  reversed*  be  set  aside,  and 
the  property  sold  be  restored  to  them.  The  purchaser 
at  the  master' s  sale  ^nd  his  vendee  appear  in  opposi- 
.tion  to  the  latter  application. 

Obedience  to  the  mandate  of  the  supreme  court 
will  always  be  rendered  by  this  court  It ,  wiQ  be  a 
prompt  and  implicit  obedience  ;  but  we  trust  it  will  be, 
as  it  should  be,  an  intelligent,  not  a  blind  obedience. 
The  judgments  of  that  tribunal  are  founded  upon  the 
records  before  it,  and  those  judgments  will  be  unhesi- 
tatingly enforced,  except  as  their  enforcement  may  be 
modified  or  restrained  by  events  occurring  subsequent 
to  the  period  covered  by  the  records.  That  such  events 
may  modify,  and  often  do  modify  the  mode  and  man- 
ner of  enforcement,  is  weU  known  to  all  members  of 
the  profession.    The  death  of  the  parties,  partial  satis- 
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fiiction,  changes  of  interest  subsequent  to  judgment^ 
and  sales  upon  the  judgment  pending  the  appeal,  are 
Instances  where  this  result  is  frequently  produced. 

The  decree  which  this  court  will  enter  under  the 
mandate  of  the  supreme  court  will,  like  the  previous 
decree,  adjudge,  as  the  amount  due,  the  sum  reported 
by  the  master,  with  interest ;  but  it  will  declare  that  it 
is  a  lien  only  upon  that  i)ortion  of  the  canal  which  is 
embraced  between  sections  17  and  25  inclusive,  which, 
were  constructed  by  the  complainant.  Whether  it  will 
go  further,  and  order  the  enforcement  of  such  lien  by 
directing  a  sale  of  the  particular  sections,  will  depend 
upon  the  effect  of  the  reversal  of  the  decree  upon  the 
previous  sale ;  and  tliis  brings  us  to  the  second  part  of 
the  defendant's  motion. 

There  is  some  contradiction  in  the  adjudged  cases  as 
to  the  effect  of  a  reversal  of  a  judgment  or  decree  upon 
rights  acquired  under  it.  This  contradiction  has  arisen 
principally,  if  not  entirely,  from  not  distinguishing  be- 
tween the  effect  of  the  reversal  upon  the  rights  of  the 
parties  with  respect  to  the  subject  matter  in  controversy, 
and  its  effect  upon  rights  acquired  on  proceedings  taken 
for  its  enforcement ;  and  yet  the  difference  in  the  opera- 
tion of  the  reversal  in  the  two  cases  is  obvious,  and 
need  only  be  stated  to  be  recognized. 

For  instance,  it  is  adjudged  that  the  defendant  is  in- 
debted to  the  plaintiff  in  a  certain  sum  of  money,  and 
that  the  plaintiff  recover  the  same.  Here  the  op- 
eration  of  the  judgment  is  to  determine  the  fact  of  in- 
debtedness, as  well  as  to  authorize  the  use  of  the 
means  provided  by  law  for  its  collection.  The  reversal 
of  'the  judgment  changes  the  entire  relation  of  the  par- 
ties ;  it  recalls  the  aflBrmation  of  indebteidness,  and  de- 
nies its  existence.  K  such  supposed  indebtedness  has 
been  collected  whilst  the*  judgment  remained  in  force, 
the  reversal  necessarily  requires  that  restitution  should 
be  made. 
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On  the  other  hand,  if  whilst  the  judgment  remains 
unreversed  proceedings  are  taken  for  its  enforcement, 
and  property  of  the  defendant  is  sold  under  them, 
the  purchaser  acquires  a  good  title.    The  judgment  be- 
ing valid,  and  its  enforcement  not  being  stayed,  all 
persons  relying  upon  it  are  protected  ;  for  it  is  a  general 
principle  that  a  judgment  rendered  by  a  court  having 
jurisdiction  of  the  parties  and  subject  matter,  however 
erroneous,  is,  until  reversed,  as  efficacious  for  all  pur- 
poses as  though  approved  by  the  highest  tribunal  of  the 
land.    To  the  errors  which  the  court  may  have  com- 
mitted in  its  rendition,  persons  trusting  to  its  pro- 
tection need  pay  no  attention.    Were  it  not  so,  the 
judgment   would   be   of   no  avail  to  the  successful 
party  until  it  has  been  approved  by  the  highest  appel- 
late tribunal,  or  until  the  time  to  appeal  has  expired. 
The  doctrine  in  this  respect  is  well  expressed  in  Gray 
7).  Brignardello,  1  Wall.  627.    In  that  case  it  appeared 
that  certain  real  property  had  been  ordered  sold  by  one 
of  the  district  courts  of  California,  in  a  suit  brought  to 
settle  an  alleged  copartnership  between  certain  parties, 
one  of  whom  had  died  intestate.    The  court  adjudged 
that  a  copartnership  had  existed  between  the  parties 
named,  and  that  the  real  property  in  question  belonged 
to  such  copartnership,   and   directed  its  sale.      The 
property  was  accordingly  sold.     Subsequently,  the  su- 
preme court  of  the  State  reversed  the  decree,  holding 
that  the  alleged  copartnership  was  not  established  by 
the   proofs.    The   heirs  of  the  deceased  party  then 
brought  ejectment  in  the  circuit  court  of  the  United 
States,  for  parcels  of  the  property  sold.    In  that  court 
and  in  the  supreme  court,  where  the  case  was  subse- 
quently carried,  it  was  contended  by  their  counsel  that 
the  decree  authorizing  the  sale  having  been  reversed, 
the  sale  fell  with  it ;  but  the  court  in  reply,  said :  ' '  It 
is  a  well  settled  principle  of  law,  that  the  decree  or 
judgment  of  a  court  which  has  jurisdiction  of  the  per- 
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son  and  subject  matter,  is  binding  nntil  reversed,  and 
cannot  be  collaterally  attacked.  The  court  may  have 
mistaken  the  law  or  misjudged  the  facts,  but  its  adju- 
dication, when  made,  concludes  all  the  world  until  set 
aside  by  the  proper  apj)ellate  tribunal.  And,  although 
the  judgment  or  decree  may  be  reversed,  yet  all  rights 
acquired  at  a  judicial  sale  while  a  decree  or  judgment 
was  in  full  force,  and  which  it  autliorized^  will  be  pro- 
tected. It  is  sufficient  for  the  buyer  to  know  that  the 
court  had  jurisdiction,  and  exercised  it,  and  that  the 
order  on  the  faith  of  which  he  purchased  was  made, 
and  authorized  the  sale.  With  the  errors  of  the  court 
he  has  no  concern.'* 

But  whilst  this  doctrine  is  admitted  to  be  in  general 
correct)  it  was  contended  on  the  argument  that  it 
applies  only  to  strangers  to  the  judgment  or  decree, 
and  does  not  extend  to  parties  or  their  privies. 
And  expressions  were  cited  from  various  opinions 
of  different  judges,  to  the  effect  that  by  the  reversal  the 
defendant  or  unsuccessfal  party  in  the  court  below  is  to 
be  restored  to  all  things  which  he  lost  by  the  erroneous 
judgment  or  decree,  and  that  protection  is  afforded  to 
strangers  at  judicial  sales  in  order  to  encourage  bidding. 
Expressions  of  this  kind  may  be  very  just  and  appro- 
priate in  connection  with  the  particular  facts  of  the 
special  cases  in  which  they  are  used  ;  but  they  do  not 
express  a  rule  applicable  in  all  cases,  or  furnish  the  true 
reason  for  the  protection  extended  to  purchasers  at 
judicial  sales.  The  principle  that  the  defendant  or 
unsuccessful  party  in  the  court  below  is  to  be  restored 
to  all  things  which  he  lost  by  the  erroneous  judgment 
or  decree,  cannot  apply  to  those  things  the  title  of  which 
may  be  transferred  by  proceedings  taken  for  the 
enforcement  of  the  judgment  or  decree  when  its  enforce- 
ment is  not  stayed  pending  the  appeal.  The  restoration 
in  specie  in  such  cases  being  impossible  without  infrac- 
tion of  the  principle  by  which  judgments  of  courts  are 
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upheld  and  enforced,  it  follows  that  the  right  which  the 
reversal  gives  mnst  be  that  of  action  to  recover  an 
equivalent  for  the  lost  thing.  And  perhaps  the  rule 
may  be  stated  thus :  That  the  defendant  or  unsuccessful 
party  in  the  court  below  is  to  be  restored,  by  reversal, 
to  all  things  which  he  lost  by  the  erroneous  judgment 
or  decree,  if  the  title  to  them  has  not  passed  by  the  pre 
vious  enforcement  of  the  judgment  or  decree ;  and  in 
such  case  he  is  to  have  a  right  of  action  for  a  money 
equivalent  The  rule,  as  thus  stated,  would  leave  the 
parties  to  take  advantage  of  the  proceedings  for  the 
enforcement  equally  with  third  persons.  There  is  no 
reason  why  they  should  not  have  the  same  protection 
extended  to  them  as  to  strangers.  The  judgment  or 
decree  is  equally  binding  upon  all,  and  should  be 
equally  efficacious  for  protection.  When  the  judgment 
or  decree  directs  a  sale  of  property  of  the  defendant,  it 
may  be  regarded  as  a  power  of  attorney  to  the  officer 
charged  with  its  execution  created  by  the  law,  and,  like 
any  other  power,  Sufficient  to  give  validity  to  the  acts 
of  the  officer  until  the  power  is  revoked  by  the  reversal. 
There  is  no  prohibition  in  the  law,  or  objection  in  the 
reason  of  the  thing,  against  a  party  taking  advantage 
of  the  proceedings  had  for  the  enforcement  of  the  judg- 
ment which  he  has  recovered.  Strangers  are  protected, 
not  because  a  contrary  rule  would  discourage  bidding, 
but  because  they  have  a  right  to  rely  upon  the  validity 
of  the  judgment,  and  invoke  its  protection  for  all  acte 
done  under  it  whilst  it  is  in  force,  and  for  the  rights 
they  have  acquired  thereby.  That  the  rule  also  has  the 
eflfect  of  encouraging  bidders  at  the  sale  is  evidence  of 
its  wisdom,  but  is  not  the  reason  of  its  establishment. 
In  Parker  v.  Anderson,  6  T.  B.  Monr.  465,  real  prop- 
erty belonging  to  one  Parker  had  been  sold  under  a 
decree  of  a  court  of  equity  which  was  subsequently 
reversed.  At  the  sale  one  Anderson  became  the  pur- 
chaser ;  and  after  reversal,  in  a  suit  brought  by  the 
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heirs  of  Parker  against  the  heirs  of  Anderson,  the  conrt 
below  refased  to  compel  a  surrender  of  the  title  of  the 
property.  The  court  of  appeals  of  Kentucky,  where  the 
case  was  taken,  held  the  ruling  correct. 

*'  The  decree,"  said  that  court,  "  under  which  both  the 
legal  and  equitable  title  was  derived,  it  is  true  has  since 
been  reversed  by  the  decision  of  this  court ;  but  neither 
from  analogy  to  legal  proceedings,  nor  the  principles 
and  usages  of  equity,  can  the  reversal  of  the  decree  un- 
der which  the  lot  was  sold  and  the  title  conveyed  author- 
ize a  court  of  chancery  to  decree  a  reconveyance  of  the 
title  so  obtained.    The  doctrine  is  well  settled  at  law, 
that  an  estate  sold  under  a  writ  of  fieri  facias  will  be 
retained  by  the  purchaser,  though  the  judgment  upon 
which  the  execution  issued  may  be  afterwards  reversed  ; 
and  the  rule  is  the  same  in  equity,  where  land  is  sold 
under  the  decree  of  a  court  of  equity,  and  the  decree 
is  afterwards  reversed.    After  the  reversal  of  a  judg- 
ment at  law,  or  the  decree  of  a  court  of  equity,  the 
person  prejudiced  by  the  decree  is  entitled  to  the  pro- 
ceeds of  the  estate  sold,  either  under  execution  upon 
the  judgment,  or  in  obedience  to  the  judgment,  or  in 
obedience  to  the  decree ;  and  it  would,  no  doubt,  be 
competent  for  a  court  of  law  or  equity  to  compel  resti- 
tution of  the  money  for  which  the  estate  sold.    But 
both  law  and  equity  guard,  with  great  circumspection, 
the  interest  derived  by  purchasers  under  the  processes 
of  courts  of  law,  or  the  decrees  of  courts  of  equity ; 
and  unless  there  be  unfairness  in  the  transaction,  the 
title  which  the  purchaser  acquires,  either  by  the  sale  of 
an  officer  acting  under  a  fieri  facias  at  law,  or  the  sale 
of  a  commissioner  acting  under  the  decree  of  a  court 
of  equity,  will  never,  upon  the  reversal  of  a  judgment 
or  decree,  be  disturbed. 

"  The  rule  was,  in  argument,  admitted  to  be,  in  the 
general,  correct ;  but  it  was  attempted  to  limit  its  ap- 
plication to  purchasers  who  are  neither  parties  nor 
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privies  to  the  judgment  or  decree  under  which  the 
sale  is  made.  The  reason  for  such  a  limitation  of  the 
principle  is  not,  however,  perceived  by  us,  and  we  have 
met  with  no  adjudged  case,  either  at  law  or  equity, 
wherein  any  such  exception  to  the  rule  has  been  made. 
The  parties  to  a  judgment  or  decree  are,  equally  with 
all  others,  at  liberty  to  bid  and  purchase  property  ex- 
posed for  sale  under  the  authority  of  a  judgment  or 
decree,  and  there  is  the  same  reason  for  protecting  the 
same  interest  acquired  by  a  party  under  a  purchase  as 
that  of  a  stranger." 

With  the  views  thus  forcibly  expressed  we  fully 
concur. 

The  only  case  which  at  all  conflicts  with  it  to  which 
we  have  been  referred,  is  that  of  Reynolds  v.  Harris, 
decided  by  the  supreme  court  of  this  State,  14  Cal.  867. 
The  circumstances  of  that  case  are  peculiar.  Separate 
parcels  of  real  property,  consisting  of  mining  canals 
find  ditches,  had  been  mortgaged  by  diflTerent  parties 
to  secure  the  same  indebtedness.  The  decree  of  f orclos- 
ure  directed  the  sale  of  the  property  upon  terms  vari- 
ant from  those  prescribed  by  the  statute,  and  in  such  a 
manner  as  to  defeat  the  right  allowed  by  the  law  of  the 
State  of  some  of  the  mortgagors  to  redeem  the  separate 
parcels  mortgaged  by  them. 

At  the  sale,  the  mortgagee  and  complainant  in  the 
forelosure  purchased  the  entire  property — ^two  of  the 
parcels  mortgaged  being  struck  off  together  upon  one 
bid — and  received  the  officer^  s  certificate  of  the  sale — 
a  certificate  which  would  entitle  him  to  a  deed  at  the 
end  of  six  months,  if  no  redemption  were  made  in  the 
mean  time  ;  but  which  redemption,  from  the  manner  of  ^ 
sale,  was  impossible  with  reference  to  one  of  the  parcels. 
The  amount  to  be  paid  to  redeem  the  separate  parcels 
could  not  be  ascertained,  as  they  were  sold  together. 
The  certificate  of  sale  and  the  decree  were  subse- 
quently assigned  to  Harris.     ACerwards  the  decree 
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was  reversed  so  &r  as  it  directed  the  sale,  and  on  peti- 
tion of  defendants  the  sale  was  set  aside,  and  the  credit 
allowed  for  the  amount  bid  vacated. 

It  will  be  thus  seen  that  the  sale  was  not  perfected 
when  the  proceedings  were  set  aside,  and  upon  this 
fact,  together  with  the  departure  in  the  sale  from  the 
directions  of  the  statute,  the  action  of  the  court  may  be 
sustained.  But  there  is  much  in  the  opinion  which  we 
think  requires  qualification,  and  which,  without  quali- 
fication, we  are  satisfied,  from  the  extended  examina- 
tion we  have  given  to  the  authorities,  is  unsupported  by 
any  well  considered  adjudication.  We  find  no  -case 
which  draws  the  distinction  there  taken  between  parties 
and  strangers,  and  makes  the  upholding  of  a  judicial 
sale,  after  reversal  of  the  judgment  or  decree  under 
which  it  was  made,  depend  upon  the  character  of  the 
purchaser. 

If  now  we  test  the  question  presented  by  the  appK- 
cation  before  us,  we  shall  find  it  one  of  easy  solution. 
This  court,  in  rendering  its  decree  of  September,  1865, 
had  jurisdiction  of  the  parties  and  of  the  subject  mat- 
ter. It  passed  upon  the  amount  of  indebtedness  of  the 
South  Fork  Canal  Company  to  the  complainant,  upon 
the  existence  of  the  lien  asserted,  and  its  extent.  It  ad- 
judged that  the  lien  extended  to  the*  entire  flume  and 
canal,  and  it  decreed  the  sale  of  the  property  in  case 
payment  of  the  complainant's  demand  was  not  made 
by  a  day  designated.  The  payment  was  not  made, 
and  the  sale  took  place,  the  master  following  in  all  par- 
ticulars the  direction  of  the  decree.  His  report  of  his 
proceedings  was  not  excepted  to,  and  was  confirmed. 
The  complainant  was  mentioned  in  the  decree  as  a  pos- 
sible bidder,  and  provision  made  for  crediting  his  bid 
on  the  amount  adjudged  due  to  him.  The  master  re- 
ported that  the  assignee  of  the  complainant,  Hosmer, 
became  the  purchaser,  and  when  the  report  was  con* 
firmed,  the  master  was  directed  to  execute  to  him  a  deed 
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of  the  property.  If  Hosmer  and  his  grantee  cannot, 
xmder  these  circumstances,,  trust  to  the  the  title  thus 
acquired,  it  is  difficult  to  imagine  any  case  of  judicial 
sale  which  may  not  be  vacated  upon  a  subsequent  re- 
versal of  the  judgment  or  decree  under  which  it  is  had. 
We  are  clear  that  the  purchaser  took  a  title  to  the  prem- 
ises which  canncrt  be  disturbed.  That  part  of  the  mo- 
tion, therefore,  which  asks  that  the  sale  be  set  aside, 
and  the  property  sold  restored  to  the  defendant,  is  de- 
nied ;  and  the  decree  to  be  entered  on  the  mandate  of 
the  supreme  court  will  contain  the  provisions  already 
mentioned,  without  directing  the  enforcement  of  the 
lien  upon  the  sections  named. 

The  defendants  are  entitled  to  have  the  costs  in- 
curred by  them  in  the  supreme  court  credited  on  the 
amount  found  by  the  master  as  due  the  complainant. 

Counsel  of  the  complainant  wUl  prepare  a  draft  of 
the  decree,  and  present  it  for  settlement,  upon  notice, 
to  the  counsel  of  the  defendants. 

Decree  accordingly. 
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UNITED  STATES  v.  PETERS. 

District  Court ;  Eastern  District  qf  Michigan^  March 

T,y  1870. 

Counterfeiting. — Requisites  of  Inbictment. 

An  indictment  for  '^  falsely  malgng/'  &c.,  coin  of  the  United  /States, 
under  section  20  of  the  crimes  act  of  1825,  4  BUit  at  2/.  121,  need  not 
aver  an  intent  to  pass  the  coin  as  true,  nor  an  intent  to  defraud. 

Motion  to  quash  an  indictment. 

The  defendant,  Frederick  W.  Peters,  was  indicted, 
under  section  20  of  the  crimes  act  of  1825,  for  counter- 
feiting the  coin  of  the  United  States. 

Mr.  RusseU.  for  the  motion. 

Mr.  Maynardy  district-attorney,  opposed. 

Withey,  J. — ^The  indictment  charges  that  Peters 
falsely  made^  forged,  and  counterfeited  half  and  quar- 
ter-dollar coin,  in  the  similitude  of  the  silver  coin  of  the 
United  States,  and  also  assisted  in  doing  the  same 
thing ;  but  the  offense  is  not  charged  to  have  been  com- 
mitted ViWh  intent  to  pass  a^  true^  nor  with  interU  to 
dtfraud  anybody. 

The  motion  rests  on  the  omission  to  charge  the 
intent.  The  court  is  of  the  opinion  that  the  intent  to 
pass,  &c.,  constitutes  no  part  of  the  crime  as  defined  by 
the  statute.  The  crime  consists  in  falsely  making, 
forging,  or  counterfeiting.  This  is  a  distinct  offense, 
viz:  to  make  with  a  false  intent.  The  indictment 
charges,  in  the  language  of  the  statute,  that  defendant 
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"  did  falsely  make/'  &c.  Under  this  charge  it  would 
be  no  proof  of  an  offense  to  show  that  Peters  made  the 
coin  from  curiosity  or  amusement,  or  for  other  pur- 
poses, without  any  design  to  felsify  the  coin  of  the 
United  States.  Such  false  purpose  may  be  shown  by 
proof  that  it  was  with  intent  to  pass,  utter,  publish,  or 
sell,  or  with  intent  to  deceive  any  person. 

Another  offense  defined  by  section  20  of  the  act  of 
1825  under  consideration,  is  the  passing,  &c.,  or  bring- 
ing into  the  United  States,  with  intent  to  pass  as  true, 
knowing  the  same  to  be  false,  with  intent  to  defraud. 
Here,  an  ingredient  of  the  offense  is  the  intent  to  pass 
as  true,  and  intent  to  defraud,  and  therefore  must  be 
charged  in  order  to  justify  sufficient  proof  to  convict. 

We  are  entirely  clear  that  the  words  of  the  section, 
**  with  intent  to  pass  as  true,"  and  to  defraud,  do  not 
relate  to  the  falsely  making  coin  in  the  semblance  of 
the  coin  of  tiie  United  States. 

Motion  denied. 


THE  MAGENTA. 

Oircuit  Courtj  lyth  drcuit ;  District  qf  Louisiunay 

AprU  T.y  1870. 

Collision.— Damages. 

The  custom  of  steamboats  navigating  the  Mississippi  riyer,  in  respect 
to  directing  their  course  when  meeting  each  other, — explained. 

Neglect  on  the  part  of  a  pilot  of  a  river  steamboat  to  lay  her  course, 
when  approaching  another  boat,  in  conformity  to  the  well  settled 
custom  of  boats  plying  upon  that  river;  or  the  failure  to  keep  a 
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piroper  lookout,— «.  g^  when  (especially  at  night)  the  man  on  the 
lookout  18  stationed  in  the  pilot-house  behind  the  steamer's  chim- 
neys, instead  of  on  the  hurricane  deck,  in  front  of  them, — ^is  a  fault 
in  navigation  which  exposes  the  steamboat  to  liability  for  a  collision 
occnrring  in  consequence. 
Where  both  of  the  colliduig  yessels  are  in  fault  for  the  collision,  the 
aggregate  damages  sustained  by  the  two  should  be  shared  equally 
between  them. 

• 

Appeal  from  a  decree  in  admiralty. 

E.  C.  Billings^  and  A.  De  B.  Hughes^  for  the  li- 
belant. 

R.  H.  Marty  for  the  claimant. 

Woods,  J. — ^About  nine  o'clock  of  the  night  of  No- 
vember 11,  1865,  the  steamers  Brazil  and  Magenta  col- 
lided near  Bonnet  Carre  Pointy  on  the  Mississippi 
river,  about  thirty-eight  or  thirty-nine  miles  above  the 
city  of  New  Orleans.  The  result  of  the  collision  was 
the  sinking  and  loss  of  the  steamer  Brazil  and  cargo. 
This  suit  is  brought  by  the  owner  of  the  Brazil  against 
the  steamer  Magenta  to  recover  for  the  damage  sustained. 

There  is  much  conflict  of  testimony  in  the  case  ;  but 
the  following  facts  are  not  disputed,  or  are  clearly 
established  by  the  evidence. 

The  Magenta  was  ascending  and  the  Brazil  descend- 
ing the  river.  The  Magenta  being  the  ascending  boat 
gave  the  first  signal,  to  wit,  two  whistles,  indicating  her 
purpose  to  pass  to  her  own  left  or  port  side.  This  was 
responded  to  by  the  Brazil  with  two  whistles,  indicating 
that  she  understood  the  signal  of  the  Magenta,  that  she 
assented  to  it,  and  her  own  purpose  to  pass  to  her  own 
left  or  port  side.  So  that,  had  the  signals  been  ob- 
served, each  boat  in  passing  the  other  would  have  pre- 
sented to  her  her  starboard  side.  It  is  also  in  proof  and 
undisputed,  that  the  custom  or  common  law  of  the 
river  is,  for  ascending  boats  to  run  the  points,  and  for 
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the  descending  to  run  the  bends.  In  other  words,  the 
ascending  boat  takes  her  course  from  the  point  on  one 
side  of  the  river  to  the  nearest  point  on  the  other  side, 
thus  enabling  her  to  avoid  the  obstacle  of  the  current  to 
some  extent,  and  sail  in  the  eddy  water  near  the  banks 
and  under  the  point ;  the  descending  boat  follows  the 
main  channel  current,  or  what  is  known  in  the  law  as 
the  line  of  the  stream,  following  the  bends,  and  thus 
uses  the  force  of  the  current  as  well  as  her  steam 
power  to  propel  her  on  her  course.  It  is  also  established 
that  when  the  steamers  first  came  in  sight  of  each  other 
the  Brazil  was  in  the  middle  of  the  river  rounding  Bon- 
net Carre  Point,  which  is  on  right  bank  of  the  river,  and 
the  Magenta  was  passing  Thirty-five  Mile  Point,  a  mile 
and  a  half  or  two  miles  below,  on  the  left  or  east  bank. 
It  also  appears  th^t  the  bow  of  the  Brazil  collided  with 
the  starboard  side  of  the  Magenta  forward  of  the  wheel ; 
that  her  bow  for  a  distance  of  four  or  five  feet  on  the 
larboard  side  and  fifteen  or  twenty  feet  on  her  starboard 
side  was  knocked  off ;  and  that  she  sunk  on  the  bar  on 
the  right  bank  of  the  river  from  one  hundred  and  fifty 
to  two  hundred  and  fifty  yards  from'  shore. 

As  to  what  part  of  the  river  the  collision  occurred 
at,  there  is  a  conflict  of  testimony  between  the  libelants 
and  claimants. 

The  libelants  say  it  was  about  the  middle  of  the 
river,  and  the  claimants  that  it  was  near  the  right  bank, 
and  as  close  to  the  bar  in  the  right  bank  as  it  was  safe 
for  the  Magenta  to  run.  The  weight  of  the  direct  evi- 
dence upon  this  point  is  about  equally  balanced,  but 
when  the  probabilities  of  the  two  versions,  that  of  the 
libelants  and  that  of  the  claimants,  are  considered,  we 
think  the  libelants  have  the  advantage.  The  pilot  of 
the  Brazil  is  not  shown  to  be  non  compos  mentiSj  and  it 
seems  no  person,  unless  insane,  piloting  a  steamer  of  two 
hundred  tons  burden,  after  assenting  to  a  signal  to  pass 

to  the  larboard,  would  port  his  helm  and  direct  his 
n— 32 
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course  to  the  starboard  across  the  river  and  run  into  a 
steamer  of  one  thousand  two  hundred  or  one  thousand 
three  hundred  tons  burden.  I  am  forced  to  the  con- 
clusion, therefore,  that  the  collision  took  place  near  the 
middle  of  the  river,  and  that  the  Brazil  did  not  change 
her  course. 

And  here  is  where  her  feult  lies.  Her  pilot  knew  or 
ought  to  have  known  the  custom  of  the  river,  that  as* 
cending  boats  ran  the  points.  The  signal  of  the  Magenta 
indicating  that  she  intended  to  keep  to  the  left  was  no- 
tice to  the  Brazil  that  the  Magenta  proposed  to  cross 
from  Thirty-five  Mile  Point,  and  run  up  the  bank  along 
and  under  Bonnet  Carre  Point,  and  it  was  his  duty,  in- 
stead of  stopping  his  boat,  to  put  his  helm  a-starboard 
and  direct  his  course  close  in  on  the  left  bank  of  the 
river.  If,  when  the  signals  were  exchanged,  he  had 
done  this,  a  collision  would  have  been  impossible. 

It  is  very  clear  from  the  testimony,  that  both  the 
captain  and  the  pilot  of  the  Brazil  were  inexi)erienced 
and  unfit  to  have  charge  of  a  boat.  With  skill  and 
prudence  on  the  part  of  these  officers,  I  have  no  doubt 
that  a  collision  might  have  been  avoided. 

But  it  is  just  as  clear  that  there  was  fault  on  the 
part  of  the  Magenta. 

When  signals  were  exchanged  between  the  two 
boats,  the  officers  of  the  Magenta  must  have  known, 
or  should  have  known,  that  a  collision  was  possible ; 
they  intended  to  cross  the  river  and  run  up  under  Bon- 
net Carre  Point ;  they  knew  that  the  Brazil  was  coming 
down  the  current  of  the  river,  running  the  bends  ac- 
cording to  the  custom  of  descending  boats,  and  it  was 
their  duty  to  have  a  lookout  stationed  in  such  a  posi- 
tion, on  the  boat,  as  to  keep  the  Brazil  in  view,  and 
give  warning  of  impending  danger.  According  to  the 
testimony  of  claimants  themselves,  this  was  not  done. 

Carter,  the  pilot  of  the  Magenta,  testifies:  ^*A  few 
momenta  after  exchanging  signals,  the  lights  of  the  de* 
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Bcending  boat  were  hidden  from  witness  by  the  chim- 
neys of  the  Magenta ;  this  timp  was  probably  half  a 
minute,  not  more  than  a  minute.  When  I  next  saw  the 
lights,  I  discovered  that  the  Brazil,  the  descending 
boat,  was  running  directly  across  the  river,  square 
across  our  bow." 

Captain  Leathers,  of  the  Magenta,  testifies  that  he 
and  both  the  pilots  were  in  the  pilot-house  at  the  time  of 
the  collision.  If  the  chimneys  of  the  Magenta  hid  the 
lights  of  the  Brazil  from  the  pilot.  Carter,  they  hid 
them  also  from  the  other  pilot  and  the  captain.  The 
proper  and  usual  place  for  the  look  out  was  on  the 
hurricane  deck,  in  front  of  the  chimneys.  No  testi- 
mony is  offered  on  the  part  of  claimants  to  show  that 
a  man  on  the  look  out  was  stationed  there,  and  it  is 
fair  to  presume  that  there  was  none  or  we  should  have 
the  fact  in  the  testimony.  The  pilot-house,  behind  the 
chimneys,  is  not  the  place  for  the  man  on  watch,  when 
passing  other  steamers  in  the  night  K  a  proper  look- 
out had  been  maintained  on  the  Magenta,  the  impend- 
ing danger  of  a  collision  might  have  been  seen,  and 
by  good  seamanship  avoided. 

I  find,  therefore,  that  both  steamers  were  at  fault ; 
that  by  the  exercise  of  proper  watchfulness  and  skill 
on  the  part  of  either,  the  collision  might  have  been 
avoided. 

In  such  a  case,  according  to  the  rules  laid  down  by 
the  supreme  court  in  The  Catherine  v.  Dickinson,  17 
Sow.  170,  the  loss  must  be  divided. 

The  damage  to  the  Magenta  was,  according  to  Cap- 
tain Leathers,  from  three  to  five  hundred  dollars ; 
and  he  is  the  only  witness  that  speaks  to  the  point. 
I  put  the  damages,  therefore,  at  three  hundred 
dollars. 

The  testimony  as  to  the  damage  occasioned  by  the 
loss  of  the  Brazil  is  very  conflicting  ;  but  after  a  care- 
ful review  of  the  testimony,  I  am  satisfied  the  court 
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below  fixed  the  damage  very  near  the  correct  amount, 
namely,  twelve  thousand  dollars.  From  one-half  this 
amounl^  to  wit^  six  thousand  dollars,  should  be  de- 
ducted the  one-half  of  the  estimated  damage  suf- 
fered by  the  Magenta,  namely,  one  hundred  and  fifty 
dollars,  leaving  the  sum  of  five  thousand  eight  hundred 
and  fifty  dollars  as  the  amount  of  the  decree  in  &vor 
of  libelant  against  the  Magenta. 

Let  a  decree  be  entered  accordingly,  each  party  to 
pay  his  own  costs. 

Decree  accordingly. 


UNITED    STATES   v.    FIVE   HUNDRED   BOXES 

OF  PIPES. 

District  Courts  Eastern  District  qf  Michigan  ;  April, 

1870. 

Payment  op  Duties. — ^ADMraALTT  JumsnionoN. 

The  admiralty  jnrisdiction  of  the  district  court  in  reyenae  cases,  ex- 
tends only  to  seizures  for  forfeitures  under  duty  laws ;  as  conferred 
by  section  0  of  the  judiciary  act  of  1789, 1  Stat,  at  L.  76.  The  pay- 
ment of  duties  can  only  be  enforced  by  proceedings  on  the  common 
law  side  of  the  court. 

Jl  teems,  where  imported  goods  haye  been  seized  for  an  alleged  yiola- 
tion  of  the  reyenue  laws,  and  a  decision  has  been  rendered  in  fayor 
of  the  claimant,  that  the  United  States  is  tot  depriyed  of  its  lien 
upon  the  goods  tbr  the  duties  unpaid. 

Motion  to  rectify  a  decree. 
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This  was  an  iiiformation  in  rem  on  a  seizure  for  nn- 
dervaluation.  A  decree  on  the  merits  was  passed  in 
fiiYor  of  claimants,  with  a  certificate  of  probable  cause 
to  the  collector,  and  a  writ  of  restitution  to  claimants, 
**  upon  payment  of  duties,  or  filing  of  a  re-exportation 
bond.'' 

Motion  was  now  made  to  strike  out  the  words  in 
quotations,  requiring  the  payment  of  duties,  &o.  , 

A.  UtisseUy  for  the  motion. 

•  A.  B.  Mayiiardy  District-Attorney,  for  the  gov- 
ernment. 

LoNGYEAB,  J. — ^This  caso  *is  in  the  admiralty ;  and 
it  has  been  long  since  settled  by  the  supreme  conxt^  13 
Wheat.  486,  that  this  court  possesses  no  admiralty  ju- 
risdiction to  enforce  the  payment  of  duties.  Admiralty 
jurisdiction  in  revenue  cases  extends  only  to  seizures 
for  forfeitures  under  laws  of  impost,  navigation,  or 
trade  of  the  United  States,  as  conferred  by  section  9  of 
the  judiciary  act  of  1789, 1  Stat,  at  L.  76.  A  suit  to 
enforce  the  j>ayment  of  duties  must  be  on  the  common 
law  side  of  the  court,  and  not  in  the  admiralty. 

This  precise  point  was  decided  on  mature  consider- 
ation, by  the  supreme  court,  in  the  case  of  Three  hun- 
dred chests  of  Tea,  12  Wheat.  486.  That  decision  is 
of  course  conclusive  upon  the  point,  so  far  as  this 
court  is  concerned.  See,  also.  The  Waterloo,  Blatchf. 
&  H.,  120. 

In  a  case  which  was  before  the  supreme  court  in 
1809,  Yeaton  v.  United  States,  6  Oranch^  281,  284,  a 
decree  seems  to  have  been  entered  very  much  like  the 
one  in  the  present  case ;  but  the  point  here  made  does 
not  seem  to  have  been  presented  to  or  considered  by  the 
court,  and  the  case  is  entitled  to  no  weight  as  authority, 
as  against  the  later  decision  (1827)  in  the  same  court, 
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in  the  Tea  case,  above  cited ;  in  which  the  point  was 
presented  and  folly  considered. 

The  motion  is  granted,  and  the  decree  must  be  modi- 
fied accordingly. 

As  this  decision  is  based  upon  a  want  of  jurisdiction, 
the  decree  as  modified,  cannot,  of  course,  in  any  man- 
ner affect  any  claim  or  lien  *  which  the  United  States 
may  have  for  duties.  Whether  any  such  claim  or  lien 
exists,  is  a  question  so  entirely  outside  this  case  that 
any  consideration  or  decision  of  it  here  would  seem 
to  be  out  of  place.  I  will,  however,  remark  in  jjass- 
ing,  that  by  the  act  of  July  18,  1866,  14  Stat,  at  L. 
186,  §  81,  the  legal  custody  of  the  property  seized  has 
been  and  is  now  in  the  collector.  If  the  duties  have 
not  been  paid,  they  are  of  course  still  due  and  pay- 
able ;  and  with  the  light  that  I  now  have,  I  can  see  no 
reason  why  they  are  not  a  lien  now  just  the  same  as 
before  the  seizure. 

The  doctrine  of  merger  can  no  more  be  applied  in 
this  case  than  in  the  case  of  a  mortgage  held  by  a  per- 
son claiming  the  title  when  it  is  for  his  interest  to  keep 
the  mortgage  alive  ;  in  which  case,  on  the  &ilure  of  the 
title,  the  mortgage  lien  can  always  be  enforced.  Neither 
can  it  be  said  that  like  a  pledge,  the  lien  is  defeated 
by  a  voluntary  relinquishment  of  possession,  because 
the  United  States  have  all  the  time  remained  in  fall 
legal  possession. 

Motion  granted. 
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NORTHROP  V.  GREGORY. 

District  Court;  Eastern  District  of  Michigan^  Jv/ae 

r.,  1870, 

Admiralty. — Entry  of  Decree. 

A  motion  to  open  a  decree  in  admiralty  entered  by  default^  must  be 

made  within  ten  days  after  entry ;  otherwise  it  must  be  denied. 
,  A  motion  to  open  a  decree  in  admiralty  entered  by  default,  must  be 
accompanied  by  the  answer  proposed  to  be  filed,  or  at  least  by  a 
statement  of  the  grounds  of  defense  intended ;  so.  that  the  court  can 
determine  whether  the  defense  is  meritorious. 

A  decree  signed  by  a  district  judge  after  he  has  tendered  a  condi- 
tional resignation,  but  before  it  has  been  accepted  by  the  govern- 
ment, is  yalid. 

Motion  to  rescind  a  decree  entered  by  default^  and 
allow  respondent  to  answer. 

The  motion  was  made  upon  two  gronnds. 

1.  Because  of  mistake  by  respondents  as  to  return 
day  of  the  citation ;  with  general  allegations  of  a  mer- 
itorious defense. 

2.  Beciause  Judge  Wilkins,  who  signed  the  decree 
as  District  Judge,  was  not  such  at  the  time  of  entry  and 
signing  of  the  decree,  he  having  ceased  to  be  such  by 
his  previous  resignation ;  and  the  decree  is  therefore  a 
nullity. 

Mr.  Cheever^  for  the  motion. 
E.  B,  Brovrn^  opposed. 

LoNGYEAR,  J. — ^The  decree  was  entered  February  1, 
1870,  and  this  motion  was  made  on  the  18th  of  the  same 
month,  seventeen  days  after  the  decree  was  entered. 
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By  Bnle  40  the  time  within  which  a  decree  in  ad- 
miralty may  be  rescinded  is  limited  to  ten  days  after 
the  entry  of  the  decree.  This  rule,  niade  by  the  su- 
preme court  in  pursuance  of  law,  is  of  the  same  bind- 
ing force  upon  this  court  as  if  it  were  a  statute,  and  it 
cannot  be  disregarded.  The  limitation  to  ten  days  is  an 
impUed  prohibition  against  what  is  so  Umited  being 
done  after  that  time.  The  motion,  therefore,  so  far  as 
it  is  based  upon  the  first  ground  stated,  is  too  late,  and 
cannot  be  entertained. 

Even  if  the  motion  had  been  in  time,  there  is  a  fatal 
objection  to  its  being  allowed  upon  the  first  ground 
stated.  It  is  not  accompanied  with  the  answer  pro- 
posed to  be  put  in ;  neither  are  the  fietcts  proposed  to 
be  set  up  by  way  of  defense  divulged,  so  that  the  court 
may  see  that  the  same  are  relevant,  and  if  proven, 
would  constitute  a  meritorious  defense. 

2.  The  motion,  however,  as  to  the  second  ground 
stated,  stands  upon  a  different  basis,  and  might  be 
made  at  any  time,  as  in  this  respect  it  goes  to  the  very 
existence  of  the  court  at  the  time  the  decree  purporte 
to  have  been  entered. 

Judge  WiLKiNs'  resignation  was  made  and  filed  De- 
cember 7,  .1869.  The  decree  was  entered,  as  we  have 
seen,  February  1,  1870.  The  commission  of  Judge 
WiLKiNs'  successor,  as  appears  by  the  record  of  it  in 
this  court,  bears  date  February  13,  1870,  and  he  took 
the  oath  of  office,  and  his  seat  upon  the  bench,  March 
4,  following.  The  record  shows  that  Judge  Wilkinb 
continued  to  exercise  the  duties  of  district  judge  the 
same  after  his  resignation  was  filed  as  he  had  done  be- 
fore,  and  up  to  the  time  his  successor  qualified  and  took 
possession  of  the  office. 

Judge  WiLKiNs'  resignation  was  made  xinder  and 
in  pursuance  of  section  6  of  the  act  of  Congress  enti- 
tied  "  An  Act  to  amend  the  judicial  system  of  the  Uni- 
ted States,"  approved  April  10, 1869,  providing  ''  That 
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any  judge  of  any  comi  of  the  United  States  who, 
having  held  his  commission  as  such  at  least  ten  years, 
shall,  after  haying  attained  to  the  age  of  seventy  years^ 
resign  his  office,  shall  thereafter  during  the  residue 
of  his  natural  life,  receive  the  same  salary  which  was 
by  law  payable  to  him  at  the  Ijme  of  his  resignation." 

Judge  WiLKiNs'  resignation  (after  reciting  that  por- 
tion of  the  act  upon  which  it  is  founded),  is  in  the  fol- 
lowing language :  "  For  the  sake  of  enjoying  the  rights 
and  privileges  conferred  by  said  act,  and  under  its  pro- 
visions, and  not  othervrisej  I  do  hereby  resign,''  &c. 
That  is,  if  by  the  repeal  or  modification  of  the  act,  or 
otherwise,  he  should  be  deprived  of  the  rights  and  priv- 
ileges conferred  by  it,  or  its  provisions  should  be  with- 
drawn or  materiaUy  altered,  then  he  did  not  resign. 
This  is  the  plain  interpretation  of  the  language.  The 
resignation  was,  therefore,  conditional  in  its  terms ; 
and  it  remained  conditional  until  the  government  had 
accepted  it,  and  acted  upon  it,  by  the  appointment  and 
confirmation  of  a  successor,  when  it  became  absolute 
and  binding  upon  both  parties — ^upon  the  judge  to  re- 
linguish  the  office;  and  upon  the  government  to  pay 
him  his  salary  during  the  residue  of  his  natural  life. 

We  are  not,  however,  necessarily  concerned  here 
with  the  question,  whether  or  not  Judge  Wilkins'  res- 
ignation deprived  him  of  his  office  from  and  after  its 
date,  because,  if  at  the  time  of  the  entry  of  the  decree 
he  was,  in  point  of  law,  judge  defacto^  that  is  sufficient 
to  sustain  the  record.  That  he  was  such  at  least,  I  en- 
tertain no  doubt. 

What  constitutes  an  officer  de  facto  has  been  very 
clearly  stated,  thus :  "  An  officer  de  facto  is  one  who 
exercises  the  duties  of  an  office  under  color  of  an  ap- 
pointment or  election  to  that  office.  He  differs,  on  the 
one  hand,  from  a  mere  usurper  of  an  office,  who  under- 
takes to  act  as  an  officer  without  any  color  of  right; 
and  on  the  other,  from  an  officer  de  jure^  who  is,  in  all 
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respects,  legally  appointed  and  qualified  to  exercise  the 
office,"  Judge  Stobb,  of  Connecticut,  in  deliyering 
the  opinion  of  the  court  yi  Plymouth  v.  Painter,  17 
Conn.  686,  688.  And  the  same  learned  authority  adds, 
"  These  distinctions  are  very  obvious,  and  have  always 
been  recognized." 

Judge  WiLKiNS  was  certainly  not  a  usurper.  He 
was  in  lawful  possession  of  the  office ;  and  notwith- 
standing his  resignation,  he  never  relinquished  that  pos- 
session until  his  successor  was  appointed  and  quaU- 
fied,  but,  on  the  contrary,  he  continued  to  exercise  the 
duties  of  the  office  the  same  as  before.  He  still  held 
his  commission.  His  resignation  was  conditional  in 
its  terms,  and  he  was  entitled  to  hold  on  to  his  commis- 
sion until  the  government  had,  in  some  way,  mani- 
fested its  acceptance  of  or  acquiescence  in  those  condi- 
tions. He  was,  therefore,  no  usurper,  but  was  in  real- 
ity in  the  exercise  of  the  duties  of  the  office,  under 
color  of  right,  at  least.  Under  these  circumstances,  he 
was,  by  all  the  authorities,  judge  de  /actoy  if  nothing 
more.  At  all  events,  he  was  not  a  usuper.  And  if  not 
a  usurper,  he  was  an  officer  either  de  facto  or  de  Jure^ 
and  for  the  purposes  of  deciding  this  motion,  it  matters 
not  which ;  either  is  sufficient  to  sustain  the  record. 

Motion  denied. 
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Circuit  Courfy  Ninth  Oircuit;  District  qf  Calif  or  nia^ 

July,  1867. 

Iksakitt. — Capacity  to  Execute  Power  of  At- 
torney, 

Hahia, — ^which  is  mental  derangement  accompanied  by  excitement, — 
and  dementia,— which  is  derangement  accomp^ed  by  general  en- 
feeblement  of  the  faculties — do  not  inyariably  affect  all  the  opera- 
tions of  the  mind.  The  law  recognizes  the  fact  that  either  of  these 
forms  of  derangement,  may  be  limited  (as  monomania  always  is)  to 
particular  subjects,  and  may  be  consistent  with  capacity  to  act 
upon  other  subjects. 

In  determining  the  ability  of  an  alleged  insane  person  to  execute  any 
particular  act,  the  inquiry  should  first  be,  what  degree  of  mental 
capacity  is  essential  to  the  proper  execution  of  the  act  in  question ; 
and  then,  whether  such  capacity  was  possessed,  at  the  time,  by  the 
party. 

The  execution  of  a  power  of  attorney  to  convey  land  requires  no 
greater  exercise  of  reason  than  does  the  making  of  a  will  of  real 
property ;  and  the  question  of  capacity  may  be  determined  by  the 
same  rules,  in  either  case. 

The  definition  of  '*  a  sound  and  disposing  mind  and  memory,"  giyen 
by  Washinotok,  J.,  in  Harrison  «.  Rowan,  8  Wcah,  C.  Ot.  685, — 
tIz  :  that  the  testator  must  be  capable  of  making  his  will,  with  an 
understanding  of  the  nature  of  the  business  in  which  he  is  engaged, 
a  recollection  of  the  property  of  which  he  means  to  dispose,  o/  the 
persons  who  are  the  objects  of  his  bounty,  and  of  the  manner  \xi 
which  it  is  to  be  distributed  between  them ;  that  it  is  not  neces- 
sary that  he  should  view  his  will  with  the  eye  of  a  lawyer,  and 
comprehend  its  provisions  in  their  legal  form ;  but  it  is  sufiicient  if . 
he  has  such  a  mind  and  memory  as  will  enable  kim  to  understand 
the  elements  of  which  it  is  composed,  the  distribution  of  his  prop- 
erty in  its  simple  forms, — approved,  and  applied  as  a  proper  test  for 
determining  the  capacity  of  a  land  owner  to  make  a  power  of  at- 
torney authorizing  the  conveyance  of  his  lands. 

The  law  presumes  that  ev6ry  adult  man  is  sane,  and  possessed  of  the 
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absolute  right  to  eell  and  dispose  of  his  property  in  whatever  way  he 
may  choose ;  his  will  in  every  case  standing  as  the  reason  of  his  oon> 
duct.  The  burden  of  proving  insanity,  lies  on  the  party  who  asserts  it. 

The  fact  of  the  existence  of  a  prior  or  subsequent  lunacy,  except  where 
it  is  habitual,  does  not  suffice  to  change  the  burden  of  proo£ 
But  when  such  habitual  insanity  is  shown  to  have  existed,  then 
the  presumption  is,  that  the  party  was  insane  at  the  time;  and 
the  burden  of  proof  rests  with  those  who  allege  the  party's  com- 
petency. 

In  considering  whether  an  act  impeached  on  the  ground  of  issanity 
was  valid,  the  attending  circumstances  may  be  considered ;  particu- 
larly the  reasonableness  of  the  act,  and  the  approval  .of  it  at  the 
time  by  the  relatives  of  the  party. 

It  ieema  that,  in  general,  a  witness  who  subscribes  an  instrument,  or 
an  officer  who  takes  the  acknowledgement  of  one,  is  bound  to  sat- 
isfy himself,  before  he  signs,  that  the  party  has  the  requisite  mental 
capacity  to  execute  the  instrument ;  and  that  the  presumption  of, 
capacity  is  therefore  strengthened  by  the  &ct  of  attestation.  • 

Trial  by  a  jury. 

This  was  an  action  to  recover  possession  of  lands* 
It  was  originally  commenced  by  Mary  K.  Hall,  who 
was  the  widow,  and  four  other  plaintiffs,  who  were  the 
children  of  John  Hall,  deceased ;  from  whom  the  plain- 
tiffs claimed  to  inherit  the  premises  in  question.  Mary 
K.  Hall  died  during  the  proceedings,  after  which  the 
action  was  prosecuted  by  the  other  plaintiffs.  The  ac- 
tion was  originally  brought  against  Adolph  Unger,  and 
seventeen  other  defendants ;  but  the  plaintiffs  discon- 
tinued against  Unger  and  several  other  defendants,  and 
prosecuted  the  action  against  Henry  S.  Dexter  and  six 
others.* 

The  leading  question  of  general  interest,  {)resented 
upon  the  trial,  related  to  the  mental  capacity  of  John 

*  Notwithstanding  the  change  of  parties,  the  action  was  known, 
throughout  proceedings  in  the  circuit  court,  as  HaU  «.  Unger. 
But  subsequent  proceedings  on  error  were  instituted  under  the 
title  Dexter  o.  Hall ;  under  which  any  decision  of  the  supreme  court 
will  doubtless  be  reported. 
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Hall  to  execute  a  certain  power  of  attorney.  The 
facts,  so  far  as  are  necessary  to  present  this  question, 
were  as  follows: 

The  land  in  question  was  a  lot  situated  upon  Bry- 
ant-street, in  San  Francisco.  The  plaintiffs  claimed  it 
as  heirs  of  John  HaU ;  and  they  proved  a  grant  of  the 
land  to  Hall  from  an  alcalde  in  San  Francisco,  and 
subsequently  confirmed  by  the  legislation  of  the  State 
and  of  the  United  States,  which  vested  the  title  in  him ; 
the  relationship  of  the  plaintiffs  to  Hall ;  his  death ; 
the  possession  of  the  lands  by  the  defendants,  and 
other  facts  requisite  to  make  out  a  presumptive  right 
to  recover. 

To  meet  the  case  thus  presented,  the  defend- 
ants gave  in  evidence  a  power  of  a-ttorney,  purport- 
ing to  be  executed  by  John  Hall,  on  December  27, 
1852,  to  one  James  W.  Harris,  empowering  him  to  sell 
and  convey  the  real  property  in  controversy,  and  also 
to  appoint  a  substitute  to  act  for  him.  This  power  bore 
a  certificate  of  due  acknowledgment  before  a  commis- 
sioner of  California,  resident  in  Pennsylvania.  They 
also  produced  a  substitution  of  the  power  to  one  David 
B.  Rising,  and  a  conveyance  of  the  premises  by  Rising, 
acting  under  this  substitution,  to  Daniel  D.  Page,  un- 
der whom  they  claimed  title. 

This  power  of  attorney,  and  the  acts  done  under  it, 
the  plaintiffs  assailed,  contending  that,  at  the  time  it 
purported  to  have  been  executed,  Hall  was  insane,  and 
incapable,  by  reason  of  his  insanity,  from  attending  to 
any  business. 

Many  witnesses  were  examined  upon  this  question ; 
but  the  recapitulation  of  their  testimony  given  in  the 
judge's  charge  is  sufiicient  to  explain  his  general  in- 
structions. 

EaU^  McAUisteTj  &  Oalpirij  for  the  plaintiffs. 


I 
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Messrs.  J.  P.  Hoge  and  Sol.  A.  Sharp,  for  the  de- 
fendants. 

Field,  J.,  npoUytlie  subject  of  insanity  instructed 
the  jury  as  follows : 

Gentlemen : — I  do  not  propose  to  attempt  any  nice 
or  philosophical  exi>osition  of  the  subject  of  insanity.  I 
should  certainly  fail  if  I  made  the  attempt ;  and  if  I 
could  succeed,  the  result  would  not  be  of  any  service 
to  you  in  determining  this  case.  Any  elaborate  and 
extended  dissertation,  if  it  were  possible  for  me  to  pre- 
sent such  a  one,  would  only  tend  to  perplex  and  confuse 
your  minds.  I  shall  make  a  few  observations  on  the 
subject,  and  refer  to  the  rules  laid  down  by  the  author- 
ities to  guide  you  in  considering  it,  and  then  call  your 
attention  briefly  to  the  evidence  in  the  case. 

The  physicians  who  have  been  examined,  and  the 
text  writers,  declare  that  it  is  impossible  to  give  any 
consistent  definition  of  insanity ;  that  no  words  can 
comprise  the  different  forms  and  characters  which  this 
malady  may  assume.  The  most  common  forms  in 
which  it  presents  itself,  are  those  of  mania,  monomania, 
and  dementia.  All  these  imply  a  derangement  of  the 
faculties  of  the  mind  from  their  normal  or  natural  con- 
dition. Idiocy,  which  is  usually  classed  under  the 
general  designation  of  insanity,  is  more  properly  the 
absence  of  mind  than  the  derangement  of  its  faculties ; 
it  is  congenital,  that  is,  existing  in  birth,  and  consists 
not  in  the  loss  or  derangement  of  the  mental  powers, 
but  in  the  destitution  of  powers  never  possessed. 

Mania  is  that  form  of  insanity  where  the  mental  de- 
rangement is  accompanied  with  more  or  less  of  excite- 
ment. Sometimes  the  excitement  amounts  to  a  fury. 
The  individual  in  such  cases  is  subject  to  hallucina- 
tions and  illusions.  He  is  impressed  with  the  reality 
of  events  which  have  never  occurred,  and  of  things 
which  do  not  exist,  and  acts  more  or  less  in  conformity 
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with  his  belief  in  these  particnlars.  The  mania  may  be 
general,  ^d  affect  all  or  most  of  the  operations  of  the 
mind ;  or  it  may  be  partial,  and  be  confined  to  partic- 
ular subjects.  In  the  latter  case  it  is  generally  termed 
monomania. 

Dementia  is  that  form  of  insanity  where  the  mental 
derangement  is  accompanied  with  a  general  enfeeble-  y  ^ 
ment  of  the  faculties.  It  is  characterized  by  forgetful- 
ness,  inability  to  follow  any  train  of  thought,  and  indif- 
ference to  passing  events.  '*  In  dementia,"  says  Ray, 
a  celebrated  writer  on  medical  jurisprudence,  **the 
mind  is  susceptible  of  only  feeble  and  transitory  im- 
pressions, and  manifests  but  little  reflection  even  upon 
these.  They  come  and  go  without  leaving  any  trace  of 
their  presence  behind  them.  The  attention  is  incapable 
of  more  than  a  momentary  effort,  one  idea  succeeding 
another  with  but  littie  connection  or  coherence.  The 
mind  has  lost  the  power  of  comparison,  and  abstract 
ideas  are  utterly  beyond  its  grasp.  The  memory  is 
peculiarly  weak;  events  the  most  recent  and  most 
nearly  connected  with  the  individual  being  rapidly  for- 
gotten. The  language  of  the  demented  is  not  only  in- 
coherent, but  they  are  much  inclined  to  rei)eat  insu- 
lated words  and  phrases  without  the  slightest  mean- 
ing." 

These  common  forms  of  insanity,  mania,  monomania, 

and  dementia,  present  themselves  in  an  infinite  variety 
of  ways,  seldom  exhibiting  themselves  in  any  two  cases 
exactly  in  the  same  manuer.  Mania  sometimes  affects, 
as  alr^dy  observed,  aU  the  operations  of  the  mind ;  and 
sometimes  the  mental  derangement  appears  to  be  lim- 
ited to  particular  subjects.  An  absence  of  reason  on 
one  matter,  indeed,  on  many  matters,  may  exist,  and  at 
the  same  time  the  patient  may  exhibit  a  high  degree  of 
intelligence  and  wisdom  on  other  matters.  The  books 
are  full  of  such  cases.  Many  of  them  have  been  cited 
to  you  by  counsel  on  the  argument.    They  show,  in- 
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deed,  a  want  of  entire  soundnesB  of  mind ;  they  show 
partial  insanity ;  but  this  does  not  necessarily  unfit  the 
individnals  affected  for  the  transaction  of  business  on 
all  subjects.  In  a  case  which  arose  in  the  prerogative 
court  of  England  (Dew  v.  Clark,  3  Addan^  Eccl.  79), 
it  was  said  by  counsel  that  partial  insanity  was  some- 
thing unknown  to  the  law  of  England.  To  this  sugges- 
tion the  court  replied :  ^'  If  he  meant  by  this  that  the 
law  of  England  never  deems  a  person  both  sane  and  in- 
sane at  the  same  time  ux>on  one  and  the  same  subject, 
the  assertion  is  a  mere  truism.  But  if  by  that  position 
it  be  meant  and  intended  that  the  law  of  England 
never  deems  a  party  both  sane  and  insane  at  different 
times  on  the  same  subject,  and  both  sane  and  insane  at 
the  same  time  on  different  subjects,  there  can  scarcely 
be  a  position  more  destitute  of  legal  foundation,  or 
rather  there  can  scarcely  be  one  more  adverse  to  the 
current  of  legal  authority."  In  that  case  the  court  cited 
the  language  of  Locke,  that  "  A  man  who  is  very  sober 
and  of  right  understanding  in  all  other  things,  may,  in 
one  particular,  be  as  frantic  as  any  man  in  Bedlam  ;" 
and  of  Lord  Hale,  who  says,  "  There  is  a  partial  in- 
sanity of  mind  and  a  total  insanity ;  in  the  first,  as  it 
respects  particular  things  or  persons,  or  in  respect  of 
degrees,  which  is  the  condition  with  very  many,  es- 
pecially melancholy  persons,  who  for  the  most  part 
discover  their  defect  in  excessive  fears  and  grief^  and 
V  v^         yet  are  not  whoUy  destitute  of  the  use  of  reason." 

So,  too,  in  dementia,  where  there  is  a  general  en- 
feeblement  of  the  mental  powers,  there  is  not  usually 
equal  weakness  exhibited  on  all  subjects,  nor  in  all  the 
faculties.  Those  matters  which,  previous  to  the  exist- 
ence of  the  malady,  the  patient  frequently  thought  of 
and  turned  over  in  his  mind,  are  generally  retained  with 
greater  clearness  than  less  familiar  objects.  One  facirity 
may  be  greatly  impaired, — the  memory,  for  example, 
— ^while  other  faculties  retain  some  portion  of  their 


Ninth  Cibouit  ;  California.  613 

Hall  V,  Unger. 

original  vigor.  The  disease  is  of  all  degrees,  from  slight 
weakness  to  absolute  loss  of  reason.  The  enfeehlement 
nsnaUy  progresses  gradually — through  a  twilight,  as 
it  were,  of  reason,  before  the  darkness  of  night  settles 
upon  Uiemind. 

It  is  imx>ortant  to  beat  these  observations  in  mind ; 
for  it  does  not  follow  from  the  fact  that  mania  or  de- 
mentia be  shown,  that  there  may  not  be  reason  or  ca- 
pacity for  business  on  some  subjects.  In  determining 
the  ability  of  the  alleged  insd.ne  person  to  execute  any 
particular  act,  the  inquiry  should  first  be,  what  degree 
of  mental  capacity  is  essential  to  the  proper  execution 
of  the  act  in  question  ;  and  then  whether  such  capacity 
was  possessed  at  the  time  by  the  party.  It  is  evident 
that  a  very  diflferent  degree  of  capacity  is  required  for 
the  execution  of  a  complicated  contract,  and  a  single 
transaction  of  a  simple  character,  like  the  purchase  or 
sale  of  a  lot. 

The  act  done  in  the  case  at  bar  was  the  execution  of 
a  power  of  attorney  to  sell  three  lots  in  San  Francisco. 

The  act  required  no  greater  exercise  of  reason  than 
is  essential  to  the  valid  execution  of  a  will  of  real  prop- 
erty ;  and  the  authorities  which  determine  the  degree 
of  capacity  essential  in  such  cases  may  properly  be  re- 
lied upon  as  furnishing  the  proper  rule  in  this  case. 
And  those  authorities  concur,  especially  the  later  au- 
thorities, substantially  in  this  ;  that  it  is  only  necessary 
to  the  validity  of  the  will  that  the  testator  had  sufficient 
mind  and  memory  to  understand  the  business  upon 
which  he  was  engaged,  and  the  effect  of  the  act  he  was 
doing.  "  He  must,"  in  the  language  of  Judge  Wash- 
ington, in  Harrison  v.  Rowan,  3  Wash.  C.  Ct.  685, 
"  have  a  sound  and  disi)Osing  mind  and  memory.  In 
other  words,  he  ought  to  be  capable  of  making  his  will, 
with  an  understanding  of  the  nature  of  the  business  in 
which  he  is  engaged — a,  recollection  of  the  property  he 

means  to  dispose  of— of  the  T)ersons  who  are  the  objects 
11—33 


1 


614  Ninth  Cibcuit  ;  CALiFOSKiiu 

Hall  V.  Unger. 

of  his  bounty,  and  the  manner  in  which  it  is  to  be 
tributed  between  them.  It  is  not  necessary  that  he 
should  view  his  will  with  the  eye  of  a  lawyer,  and  com- 
prehend its  provisions  in  their  legal  form.  It  is  suffi- 
cient if  he  has  such  a  mind  and  memory  as  will  enable 
him  to  understand  the  elements  of  which  it  is  composed 
— ^the  distribution  of  his  property  in  its  simple  forms. 
It  is  the  business  of  the  testator  to  dictate  the  pur- 
poses of  his  mind,  and  of  the  scrivener  to  express  them 
in  legal  form.'' 

It  is  true,  as  stated  by  counsel,  that  the  authorities 
generally  go  to  the  extent  that  it  requires  less  intelli- 
gence and  reason  to  make  a  will  than  to  execute  a  con- 
tract ;  but  for  the  execution  of  an  act  of  a  simple  char- 
acter, not  involving  complicated  details  and  provi- 
sions, the  rule  laid  down  by  Judge  Washikgtok  is 
sufficiently  stringent. 

According  to  that  rule,  it  was  material  to  the  valid 
execution  of  the  power  in  this  case,  that  Hall  should,  at 
the  time,  have  possessed  sufficient  mind  and  memory 
to  understand  the  nature  of  the  business  he  was  en- 
gaged in,  to  know  the  character  and  location  of  the 
property,  and  the  object  and  eflfect  of  the  act  he  was 
doing ;  in  other  words,  it  was  essential  that  he  should 
recollect  that  he  was  the  owner  of  the  property  men» 
tioned,  that  such  property  was  situated  in  the  city  of 
San  Francisco,  and  that  the  instrument  conferred  au- 
thority for  the  sale  of  the  same. 

In  considering  this  case,  it  is  to  be  remembered  that 
the  law  presumes  that  every  adult  man  is  &ne,  and  pos- 
sessed of  the  absolute  right  to  sell  and  dispose  of  his 
property  in  whatever  way  he  may  choose ;  his  will  in 
every  case  standing  as  the  reason  of  his  conduct. 
Whoever  denies  his  sanity  mu^  establish  the  position ; 
the  burden  of  proof  rests  upon  the  party  who  alleges 
the  mental  derangement.  And  if,  as  in  the  present 
case,  the  validity  of  a  particular  act  is  assailed,  the 
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assailant  must  establish  that  at  the  time  the  act  was 
done  the  insanity  existed.  Testimony  as  to  previous 
or  subsequent  insanity  will  not  answer,  unless  the  in- 
sanity be  shown  to  be  habitual— that  is,  sach  as  is  in 
its  nature  continuous  and  chronic.  The  fact  of  the 
existence  of  a  prior  or  subsequent  lunacy,  except 
where  it  is  habitual,  does  not  suffice  to  change  the 
burden  of  proof.  The  case  is,  however,  otherwise, 
when  such  habitual  insanity  is  shown  to  have  existed  ; 
then  the  presumption  is  that  the  party  was  insane 
at  tfie  time,  and  the  burden  of  proof  rests  with  those 
who  allege  the  party's  competency. 

Again,  in  considering  whether  a  particular  act  as- 
sailed for  the  alleged  insanity  of  the  party  was  valid  or 
not,  regard  must  be  had,  in  the  absence  of  direct  testi- 
mony on  the  pointy  to  all  the  attending  circumstances 
— the  reasonableness  of  the  act  in  itself,  and  its  ap- 
proval by  the  jGamily  and  relations  of  the  party.  The 
reasonableness  of  the  act  and  the  approval  of  the  fam- 
ily will  not  render  the  act  valid,  if  the  party  were  at 
the  same  time  insane,  but  they  are  circumstances  tend- 
ing to  show  that  the  party  was  not  at  the  time  incom- 
petent, and  that  his  &.mily  and  relatives  did  not  so  re 
gard  and  treat  him. 

In  this  case  it  appears  that  the  lot  in  controversy 
was  at  the  time  in  the  adverse  possession  of  others, 
and  that  the  supreme  court  of  the  State  had  decided 
that  alcalde  grants  conferred  no  title.  A  sale  of  his 
interest,  if  anything  could  be  obtained  for  it,  under 
the  circumstances,  would  seem  to  have  been  a  judicious 
and  a  wise  step. 

The  only  testimony  which  relates  directly  to  the 
time  of  the  execution  of  the  power  is  that  of  Broad- 
head,  the  witness  to  the  instrument,  and  the  officer  be- 
fore whom  it  was  acknowledged.  It  was  the  duty  of 
this  officer  to  satisfy  himself  of  the  competency  of 
Hall  before  attesting  the  instrument    As  said  by  the 
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eupreme  court  of  Pennsylvania,  in  Werstlee  v.  Cnster, 
10  Pa.  603,  "  No  honest  man  will  subscribe  as  a  wit- 
ness to  a  will  or  any  other  instrument  executed  by  an 
insane  man,  an  imbecile,  an  idiot,  or  a  person  mai>i- 
festly  incompetent  for  any  reason  to  perform,  with  legal 
effect,  the  act  in  question.  A  duty  attaches  to  the  wit- 
ness to  satisfy  himself  of  the  comx)etency  of  the  'poxty 
before  he  lends  his  name  to  attest  the  act  like  the 
magistrate  who  takes  the  acknowledgment  of  a  deed, 
he  is  to  be  reasonably  assured  of  the  facts  he  under- 
takes to  verify,  else  he  makes  himself  instrumental  in 
a  firaud  upon  the  public.  And,  therefore,  the  l^al 
presumption,  always  favorable  to  competency,  is 
greatly  strengthened  by  the  fact  of  attestation  by  wit- 
nesses." 

Such  is  the  general  effect  of  the  attestation  of  a  wit- 
ness and  officer;  but  whether  the  attestation  in  the 
present  case,  under  the  peculiar  circumstances  in  which 
it  was  made,  can  add  anything  to  the  legal  presumption 
of  competency,  may  well  be  doubted.  It  is  a  circum- 
stance worthy  of  consideration,  whether  the  commis- 
sioner should  have  gone  to  the  asylum  to  take  the  ac- 
knowledgment of  an  inmate  of  the  institution,  with 
whom  he  had  no  previous  acquaintance,  without  in- 
formation from  the  officers  of  the  institution  that  the 
patient  at  the  time  was  in  possession  of  sufficient  rea- 
son to  understand  the  business  which  it  was  proposed 
he  should  execute. 

Broadhead  testifies  that  he  went  to  the  Frankfort 
Asylum  to  take  the  acknowledgment  of  Hall,  with  whom 
he  was  not  previously  acquainted ;  that  he  read  the 
power  to  HaU,  and  handed  it  to  him  to  read,  and  asked 
him  if  he  understood  it ;  that  Hall  replied  ''  perfectly," 
or  words  to  that  effect ;  and  that  the  property  was  val- 
uable, and  that  he  wanted  it  sold  for  the  benefit  of  his 
wife  and  children.  The  commissioner  also  testifies, 
that  he  could  not  have  believed  Hall  was  on  all  subjects 
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of  Bound  mind,  from  the  simple  fkct  that  he  was  an  in- 
mate of  the  asylum ;  but  that,  as  to  the  power  of  attor- 
ney, HaU  was  clear  as  to  what  he  was  giving  ;  that  there 
was  nothing  in  his  apx)earance  which  led  the  commis- 
sioner to  suppose  he  was  insane,  and  froili  the  fact  that 
he  stated  that  he  wanted  the  properly  to  be  sold,  the 
commissioner  was  led  to  believe  he  had  a  lucid  inter- 
val. The  witness  adds,  that  he  would  not  have  per- 
mitted HaU  to  execute  the  instrument,  and  he  would 
not  himself  have  taken  tiie  acknowledgment,  unless 
Hall  had  been  of  sufBlcient  mind,  memory,  judgment, 
and  understanding,  to  execute  such  a  paper. 

Aside  from  the  peculiar  circumstances  under  which 
the  commissioner  acted,  there  is  one  fact  in  his  testi- 
mony which  should  be  considered  by  you  as  throwing 
possibly  some  light  on  the  condition  of  Hall's  mind, 
at  the  time,  somewhat  in  conflict  with  the  commission- 
er's own  opinion.  He  states  that  Hall  at  first  wrote 
something  besides  his  signature  to  the  instrument.  The 
instrument  itself  shows  that  there  has  been  an  erasure 
of  something  near  the  signature.  The  commissioneif 
states,  as  his  impression,  that  Hall  wrote  some  other 
name  than  his  own.  This  is  at  least  a  singular  circum- 
stance, if,  as  stated  by  the  commissioner,  he  had  heard 
the  instrument  read,  and  perfectly  understood  its  pur- 
port 

We  wiU  now  briefly  refer  to  the  testimony  pro- 
duced by  the  plaintiffs,  to  show  the  general  insanity  of 
Hall  at  the  time  he  executed  the  power  in  question.  If 
'  he  was  then  insane,  and  his  insanity  was  general,  the 
instrument  was  a  nullity,  and  no  title  could  be  trans- 
feiTed  under  it.  In  that  case  the  plaintiffs  are  entitled 
to  a  verdict.  It  matters  not,  if  such  were  the  case,  what 
consideration  may  have  been  pai^  to  the  attorney,  or 
with  what  good  faith  the  parties  may  have  purchased. 
The  instrument^  in  such  case,  is  no  more  to  be  regarded 
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as  the  act  of  John  Hall  than  if  he  was  dead  at  fhe 
time  of  its  execution. 

It  api>ears  from  the  testimony  produced  by  the 
plaintiffs,  that  John  Hall  was  a  lieutenant  in  the  Uni- 
ted States  navy,  and  at  one  time  had  the  command  of 
a  vessel  of  war ;  that  he  was,  in  1848,  on  this  coast ; 
that  whil9t  here,  the  alcalde  grant  was  issued  to  him ; 
that,  in  1849,  he  became  unwell,  and  his  health  was 
so  much  affected  that  he  was  sent  to  the  Eastern  States 
under  the  charge  of  a  physician ;  that  he  anvred  in 
New  York  and  joined  his  family  in  June,  1849 ;  that 
he  remained  with  his  family  until  June,  1861 — ^two 
years ;  that  during  this  x)oriod,  there  were  such  indica- 
tions of  insanity  that,  upon  the  advice  of  his  consulting 
and  family  physicians,  he  was  sent  to  the  asylum  at 
Frankfort;  that  he  remained  there,  under  treatment 
for  insanity,  until  January  36,  1854,  when  he  was  re- 
moved to  the  State  Insane  Asylum ;  and  that  he  died 
an  inmate  of  this  latter  institution,  in  September, 
I860, 

•  The  witnesses  produced  by  the  plaintiffs  are  either 
the  physicians  attending,  or  persons  immediately  sur- 
rounding Hall,  both  before  his  entry  into  the  asylum 
and  afterwards.  The  testimony  discloses  the  possession 
by  him  of  hallucinations  and  illusions  on  many  sub- 
jects. Mr.  Wright  states,  that  whilst  in  New  Jersey, 
after  his  return,  he  was  at  times  greatly  incensed  at  his 
neighbors,  asserting  that  they  had  destroyed  his  gar* 
den — which  they  had  not — and  complained  of  noises 
in  his  ears,  which  he  said  arose  from  a  train  of  cars 
running  through  his  head. 

Miss  Harris  testified  that  he  was  subject  to  fits  of 
abstraction ;  had  strange  fkncies ;  thought  he  had  been 
to  heaven,  and  said  so,  and  finding  his  wife  was  not 
there,  had  returned ;  that  he  complained  much  of  con- 
fusion in  his  head,  and  thought  trains  of  cars  were  lom- 
ning  through  it ;  and  would  object  to  a  light  in  the 
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evening,  as  being  painfal  to  his  head  and  setting  it  on 
fire ;  that  he  wonld  work  in  his  garden  sometimes  for 
a  whole  day  without  food,  giving  as  an  excuse  that  he 
Was  obliged  to  work  for  his  living ;  that  he  would  plant 
vegetables  and  flowers  and  soon  dig  them  up,  and  then 
chaise  his  neighbors  with  killing  his  plants ;  he  would 
get  excited  and  threaten  to  shoot  any  one  who  came  on 
his  place ;  that  there* was  a  spring  of  water  in  the  eel- 
ler,  which  was  drained  through  a  vacant  lot,  and  that 
he  at  one  time  took  a  fancy  to  fill  up  the  drain,  and 
then,  when  the  water  rose,  he  spent  hours  in  trying  to 
bail  it  out.  He  did  this  repeatedly.  He  would  fill 
up  the  drain  in  the  daytime,  and  his  wife  would  hire  a 
man  to  open  it  after  night.  When  remonstrated  with 
for  his  conduct,  he  said  it  was  God's  will  it  should  be 
done.  He  would  sometimes  &ncy  himself  the  Creator, 
and  want  parties  to  address  him  as  such;  at  other 
times  he  would  use  the  most  blasphemous  language. 
He  would  buy  the  most  unnecessary  things,  posts  and 
rails,  for  which  he  had  no  use.  He  took  great  dislike 
to  certain  j>ersons,  and  would  not  permit  them  to  come 
to  the  house.  He  would  sometimes  sit  at  the  table, 
with  a  vacant  stare,  and  neither  eat  himself  or  help 
others.  He  took  no  notice  of  his  children  and  no  care 
of  his  family,  although  before  that  he  was  a  devoted 
husband  and  affectionate  to  his  children.  At  times  he 
woxQd  treat  visitors  very  insolentiy,  fencying  they 
came  to  injure  him.  He  would  expose  himself  all  day 
to  the  hot  sun,  and  if  called  in,  he  would  say  he  was 
too  busy,  and  obliged  to  work.  He  fancied  he  owned 
everytMng  he  saw  at  the  stores,  and  could  not  under- 
stand why  he  could  not  help  himself  to  what  he  liked. 
After  Hall  was  sent  to  the  asylum,  it  appears  he 
continued  subject  to  hallucinations.  Wright  testifies 
that  it  was  impossible  to  hold  any  connected  conversa* 
tion  with  him,  or  to  keep  his  mind  centered  on  any  one 
subject ;  that  he  fkncied  his  feUow  patients  were  dis- 
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tiDgnished  historical  characters,  and  desired  to  intio- 
dnce  them  to  the  witness.  He  had  scars  npon  his 
wrists  and  arms,  and  said  he  had  been  tattooing  Iiiin- 
self,  a  beantifal  art  he  had  acquired  at  the  Sandvrich 
Islands,  and  desired  to  tattoo  the  witness,  stating  that 
the  operation  was  perfectly  painless.  Miss  Sarris 
states  that  when  she  visited  him  at  the  asylum,  he  im- 
agined he  was  employed  to  fit  out  a  fleet,  and  said 
he  was  oppressed  with  care  he  was  so  occupied  nirith 
his  business. 

Wistar,  the  steward  at  Frankfort  Asylum,   firom 
May,  1863,  to  September,  1853,  testifies  that  Hall  had  a 
great  many  singular  propensities.     When  awake  he 
sx)ent  a  great  deal  of  his  time  in  indistinct  mutterings 
and  murmurings.    He  had  a  propensity  for  weaving- 
wire  and  fish  bones  into  his  arms  and  legs,  through  the 
flesh  and  under  the  skin,  very  much  as  a  woman  would 
dam  a  stocking.    This  resulted  in  sores,  which  festered 
and  discharged.    He  was  in  the  habit  of  heaping  up 
his  bed-clothes  in  his  bed  daily  in  the  form  of  a  hay- 
cock or  pyramid,  and  would  then  cap  the  same  with  the 
chamber  utensil.    He  had  a  fancy  of  putting  on  his 
clothing  in  a  way  not  designed  to  be  worn.  He  tore  his 
clothing  and  bedding.    He  was  very  pro&ne  and  ob- 
scene in  his  language,  and  spent  a  good  deal  of  time 
in  what  he  termed  prayer,  which  in  a  sane  man  would 
have  been  blasphemy  of  the  worst  kind.  The  testimony 
of  Mrs.  Wistar  is  to  the  same  eflTect. 

Dr.  Fithian,  the  family  physician  of  Hall  firom  June, 
1849,  until  he  went  to  the  hospital,  pronounces  his 
malady  insanity,  and  says  that  it  was  accompanied 
with  unnatural  excitement,  restlessness,  irritability; 
that  he  was  incoherent,  and  had  want  of  connection  of 
thought  and  expression.  He  adds  that  the  disease  was 
acute  mania,  rather  than  dementia,  into  which  acute 
mania  is  apt  to  run. 

Dr.  Evans,  who  was  one  of  the  physcians  of  Hall, 
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Voth  before  and  after  lie  was  at  the  asylum,  states  as 
his  recollection  of  the  disease,  that  he  was  laboring 
tinder  chronic  inflammation  of  the  menges  of  the  brain, 
producing  mania,  and  resulting  in  dementia,  and  that 
whilst  at  the  asylum  he  gradually  deteriorated  and 
grew  worse,  and  that  he  (the  doctor)  considered  him 
hopelessly  insane. 

Dr.  Worthington,  the  medical  superintendent,  pro- 
nounces the  disease  of  Hall  mania,  with  a  tendency  to 
dementia,  and  states  that  he  had  various  delusions,  and 
among  others,  believed  he  was  the  Son  of  God. 

I  have  stated  the  most  important  matters  testified  to 
by  the  witnesses,  from  which  you  must  draw  your  con- 
clusions as  to  the  sanity  or  insanity  of  Hall  at  the  time 
the  power  was  executed.  I  do  not  refer  to  the  testimony 
«>3  to  HalPs  condition  after  his  removal  from  the  asylum 
at  Frankfort  to  the  State  Asylum.  It  is  not  pretended 
that  after  that  period  he  was  possessed  of  lucid  inter- 
vals, but,  on  the  contrary,  he  gradually  sank  from  one 
degree  of  weakness  to  another  until  his  death. 

You  will  perceive  that  the  physicians  of  Hall  state 
that  the  malady  of  which  he  was  suffering  was  origin- 
ally acute  mania,  and  that  it  ended  in  dementia.  You 
will  observe  that  he  was  affected  by  similar  hallucina- 
tions and  illusions,  both  before  and  after  he  went  to  the 
asylum  ;  and  you  will  remember,  as  already  stated,  in 
speaking  of  mania,  that  it  is  characterized  by  hallucina- 
tions or  delusions ;  the  patient  believing  and  acting 
upon  the  supposed  reality  of  facts  and  events  which 
have  never  occurred,  or  do  not  exist.  The  testimony  of 
all  the  witnesses  is  that  the  malady  from  the  commence- 
ment continually  increased,  the  patient  gradually  sink- 
ing from  one  degree  of  enfeeblement  to  another.  Now, 
there  may  have  been  lucid  intervals  with  the  patient 
arising  from  an  intermission  in  the  operation  of  the  dis- 
ease. If  there  was  any  such  intermission  and  conse- 
quent lucid  interval  in  this  case,  it  is  for  you  to  deter- 
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mine.    In  considering  this  matter,  you  will  remember 
that  the  malady  in  this  case  arose  from  a  disease  of  the 
lining  membrane  of  the  brain,  from  what  Dr.  Evans 
designates  chronic  inflammation  of  the  menges  of  the 
brain  ;  that  it  had  continued  with  more  or  less  intensity 
for  over  three  years  when  the  power  of  attorney  was 
executed.  If,  therefore,  you  shoi]dd  come  to  the  conclu- 
sion that  he  was,  as  asserted  by  his  physicians,  insane 
before  he  entered  the  asylum,  and  that  his  malady  con- 
tinued to  grow  worse  afterward,  you  will  be  justified  in 
finding  that  it  had  attained  that  character  which  the 
books  designate  as  habitual  insanity,  which  is  con- 
tinued and  settled  derangement.    If  you  come  to  this 
conclusion,  you  will  then  look  for  proof  of  his  havinj^ 
had  a  lucid  interval  when  he  executed  the  power.    The 
burden  of  proof,  in  that  event,  that  is  to  say,  if  habitual 
insanity  be  established,  lies  upon  the  party  who  alleges 
that  a  lucid  interval  existed. 

Several  very  able  physicians  in  this  city  have  been 
called  to  state  their  opinions  founded  upon  the  evidence 
of  the  plaintiffs — ^that  of  Broadhead  being  excluded — 
as  to  the  probability  of  lucid  intervals  in  the  condition 
in  which  Hall  is  shown  to  have  been.  They  all  express 
the  opinion  that  such  lucid  intervals  were  probable; 
indeed,  their  testiiiaony  goes  so  far  as  to  state  that  in 
their  judgment  his  insanity  was  not,  previous  to  1853, 
of  such  severe  and  general  character  as  to  render  him  at 
all  times  incapable  of  transacting  business. on  some 
subjects. 

I  will  only  observe,  that  the  opinions  of  physicians 
are  received  in  evidence  from  their  superior  knowledge 
of  matters  connected  with  their  profession.  It  would  be 
difficult  to  present  in  an  intelligible  way  to  a  jury  all 
the  grounds  upon  which  learned  professional  men  may 
base  their  judgments.  The  law,  therefore,  allows  their 
opinions  to  be  received,  but  at  the  same  time,  where 
professional  men  are  of  equal  standing  and  inteUigencej 
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it  awards  mnoh  higher  consideration  to  those  opinions 
which  are  base^  npon  personal  observation  and  exam- 
ination of  the  patient. 

Verdict  for  the  plaintiffs. 


XJNITED  STATES  v.  SCHUMANN. 

Circuit  Court,  Tenth  Circuit ;  District  of  California^ 

1866. 

Criminal  Pbocedube. — ^Powers  of  United  Statfs 

DisTBioT- Attorney. 

The  district-attorney  of  the  United  States  has  no  absolute  power  to 
dismiss  a  criminal  charge  while  an  ezammation  of  the  accused  is 
proceeding  before  a  commissioner. 

After  indictment  found,  and  before  trial  commenced,  the  district- 
attorney  has  absolute  power  to  enter  a  noUe  prosequi.  But  while  the 
charge  is  under  examination,  either  before  a  commissioner  or  the 
grand  jiuy,  he  attends  only  as  counsel  of  the  government,  to  present 
the  evidence  against  the  accused ;  and  has  no  control  over  the 
course  to  be  pursued. 

The  powers  and  duties  of  commissioners,  in  criminal  cases, — 
explained. 

Question  certified  for  the  opinion  of  the  court  by  a 
United  States  commissioner.  ^ 

One  Schumann,  having  been  brought  before  a  Uni- 
ted States  commissioner  at  the  city  of  San  Francisco, 
for  examination  upon  a  charge  of  haying  committed  a 
public  offense  against  the  laws  of  the  United  States, 
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the  district-attorney  proposed,  before  the  examiiLation 
was  completed,  to  dismiss  the  proceeding.  The  com- 
missioner applied  to  Judges  Field  and  Hofficait, 
then  holding  the  circuit  court,  for  their  opinion  as  to 
the  power  of  the  district-attorney  to  do  so.  The 
following  opinion  was  rendered  in  answer  to  this 
question. 

Field,  J. — We  have  looked  into  the  question  npon 
which  the  commissioner  has  asked  the  opinion  of  the 
court  as  to  the  control  of  the   district-attorney  over 
criminal  proceedings  pending   before  him ;  and  will 
briefly  state  the  conclusion  we  have  reached.    The  dis- 
trict-attorney, we  are  informed,   asserts  an  absolute 
right  to  dismiss  any  criminal  proceedings  before  the 
commissioner  both  before  and  after  the  examination  of 
the  accused.    The  commissioner,  on  the  other  hand, 
denies  such  control,  and  insists  that  his  authority  is  in- 
dependent of  any  action  of  the  district-attorney,  and  is 
to  be  exercised  in  all  cases  as  his  judgment  may  dic- 
tate upon  the  evidence  presented. 

The  office  of  commissioner  was  created  by  the  act  of 
February  20,  1812,  and  his  duties  were  at  first  limited 
to  taking  acknowledgments  of  bail  and  affidavits.  By 
several  subsequent  acts  his  powers  have  been  greatly  en- 
larged. Among  other  things,  he  is  invested  with  aU  the 
authority  to  arrest,  imprison,  or  bail  offenders  against 
the  laws  of  the  United  States,  which  any  justice  of 
the  peace  or  other  magistrate  of  any  of  the  United 
States  can  exercise  under  the  thirty-third  section  of 
the  judiciary  act  of  1789.  That  section  provides  that 
"  for  any  crime  or  offense  against  the  United  States, 
the  offender  may,  by  any  justice  or  judge  of  the  Uni- 
ted States,  or  by  any  justice  of  the  peace  or  other  mag- 
istrate of  any  of  the  United  States  where  he  may  be 
found,  agreeably  to  the  usual  mode  of  process  against 
offenders  in  such  State,  and  at  the  expense  of  the  Uni- 
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ted  States,  be  arrested,  imprisoned,  or  bailed,  as  the  case 
may  be,  for  trial  before  such  court  of  the  United  States 
as  by  this  act  has  cognizance  of  the  oflTense." 

The  same  act  also  authorizes  the  commissioner,  upon 
any  hearing  before  him,  when  the  oflFense  is  charged  to 
have  been  committed  on  the  high  seas,  orelsewhere  with- 
in the  admiralty  and  maritime  jurisdiction  of  the  United 
States,  in  his  discretion,  to  require  a  recognizance  from 
witnesses  for  their  appearance  at  the  trial, 
/•^e  is  thus  made  a  magistrate  of  the  government, 
exercising  functions  of  the  highest  importance  to  the 
administration  of  justice.  He  is  an  examining  and 
committing  magistrate,  bound  to  hear  all  complaints  of 
the  commission  of  any  public  offense  against  the  laws 
of  the  United  States  in  his  district,  to  cause  the  offender 
to  be  arrested,  to  examine  into  the  matters  charged,  to 
summon  witnesses  for  the  government  and  for  the  ac- 
cused ;  and  to  commit  for  trial  or  to  discharge  Irom 
arrest  according  as  the  evidence  tends  or  fails  to  sup- 
port the  accusation.  For  the  faithful  discharge  of  his 
duty  in  these  particulars  he  alone  is  accountable.  He 
has  no  divided  responsibility  with  any  other  officer  of 
the  government ;  nor  is  he  subject  to  any  other's  con- 
trolj 

Yne  district-attorney  may  appear  before  the  commis- 
sioner, and  attend  to  the  presentation  of  the  evidence — 
but  in  that  position  he  is  only  counsel  of  the  govern- 
ment; he  cannot  direct  what  finding  the  magistrate 
shall  make,  nor  what  course  he  shall  pursue.  The 
magistrate  will,  indeed,  in  any  case,  hesitate  to  continue 
an  investigation  after  the  prosecution  has  been  aban- 
doned by  the  legal  officer  of  the  government.  StiU,  there 
may  be  cases  where  he  will  be  justified,  and  more, 
bound  to  take  such  a  course. 

While  the  charge  is  under  investigation,  before 
either  the  commissioner  or  the  grand  jury,  the  district- 
attorney  has  no  absolute  power  over  the  case.    His  duty 
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requires  him  to  attend  the  sessions  of  the  grand  jnry  ; 
to  advise  that  body  of  the  law  upon  points  desirijcl ; 
to  examine  witnesses ;  and,  when  directed,  to  draw  in- 
dictments. But  he  cannot  control  the  action  of  tbat 
body,  and,  by  declaring  that  the  goyemment  will  not 
prosecute  any  particular  case,  prevent  its  consideration. 
The  duty  of  that  body  is  to  inquire  into  all  matters 
charged  to  be  offenses  against  the  United  States,  com- 
mitted or  triable  in  the  district,  and  its  power  is  in  this 
respect  unlimited. 

It  is  only  at  a  later  stage  of  the  proceedings  that 
the  prosecution  comes  entirely  under  the  direction  of 
the  district-attorney.  After  indictment  found  and  un- 
til trial  commenced,  his  authority  may  be  said  to  be  ab- 
solute. He  can  then  abandon  the  prosecution  at  his 
pleasure.  He  can  enter  a  TioUe  prosequi^  even  without 
the  consent  of  the  court.  He  can  do  this  before  the 
arraignment  of  the  accused ;  or  he  may  do  it  after  issue 
joined ;  he  can  do  it  at  any  time  until  the  jury  is  im- 
panneled ;  and  after  the  trial  has  commenced  he  can 
do  it  with  the  consent  of  the  defendant.  Having  power 
to  this  extent  over  the  prosecution  after  indictment 
found,  it  might  seem  to  be  a  matter  of  little  pracdcal 
importance,  whether  the  proceedings  terminate  at.  his 
instance  before  the  commissioner,  or  subsequently  by  a 
noUe  prosequi  before  the  court  But  the  question  is 
not  as  to  what  coursei  the  prosecuting  attorney  of  the 
government  may  subsequently  pursue  in  case  his  di- 
rection to  the  commissioner  is  disregarded,  but  how 
far  that  officer  isl^ound  to  act  upon  the  direction  ;  and 
we  are  clear  that  he  must  act  upon  his  own  judgment 
of  the  law  and  evidence,  and  not  upon  that  of  any 
other  person.  And  it  is  important  that  each  officer  of 
the  government  should  take  his  appropriate  share  of  re- 
sponsibility, without  reference  to  the  possible  action  of 
others. 
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MATTER    OP    THE    LADY    BRYAN    MINING 

COMPANY. 

Circuit  Courts  NimtTi  Circuit;  District  of  Nevada^ 

October  21,  1870. 

COKPORATIONS.  —  PoWER     TO    PETITION     IN     BaNK- 

EUPTOY. 

The  trustees  of  a  stock  corporation  have  not  power  to  direct  the  filing 
of  a  petition  to  have  the  corporation  ac^ndged  a  bankrupt  That 
power  is  vested  in  the  shareholders. 

Where  the  act  of  a  register  in  adjudging  a  petitioner  a  bankrupt  is 
void  at  the  time  when  made^  for  want  of  authority  in  the  mover  of 
the  petition  to  present  it,  it  cannot  be  sustained  by  a  ratification,  on 
the  part  of  the  petitioner,  of  the  presentments 

Petition  to  reverse  an  order  denying  a  motion  to 
vacate  an  order  adjudging  a  i)etitioner  in  voluntary 
bankruptcy  a  bankrupt 

The  Lady  Bryan  Mining  Company  was  a  corpora- 
tion organized  under  the  laws  of  Nevada,  and  carrying 
on  the  business  of  mining  in  Storey  county.  On  August 
15,  1870,  their  board  of  trustees,  at  a  meeting  thereof, 
authorized  George  W.  Hopkins,  the  secretary  of  the 
company,  to  file  a  petition  for  the  purpose  of  having 
the  company  adjudged  a  bankrupt.  The  petition  was 
filed  pursuant  to  such  authority  on  August  17.  There- 
upon, and  prior  to  August  31,  the  register  adjudged 
the  corporation  to  be  a  bankrupt. 

On  August  29,  the  board  of  trustees  called  a  stock- 
holders' meeting,  to  be,  held  at  Virginia  City,  on  the 
31st  of  that  month.  A  meeting  of  the  stockholders  was 
held  on  that  day,  at  which  four  stockholders,  repre- 
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senting  thirteen  thousand  three  hundred  and  eighty- 
nine  shares,  were  present.  At  this  meeting  a  resolu- 
tion was  passed  ratifying  the  action  of  the  secretary  in 
filing  the  petition  and  of  the  register  adjudging  the 
company  a  bankrupt 

The  total  number  of  shares  in  which  the  capital 
stock  of  the  company  was  divided,  is  eighteen  thou- 
sand. 

A  motion  was  afterwards  made,  by  Ely  Johnson,  a 
creditor  having  a  lien  by  attachment  upon  the  prop- 
erty of  the  corporation,  to  vacate  the  order. 
Upon  these  facts  the  district  court  held : 

1.  That  the  board  of  trustees  had  no  power  to  author- 
ize the  secretary  to  file  the  x>etltion,  and  that  such  filing 
gave  the  court  no  jurisdiction  to  adjudge  the  corpora- 
tion a  bankrupt. 

2.  That  the  only  reasonable  construction  of  the 
words  ''majority  of  corporators"  in  section  37  of 
the  Bankrupt  Act,  is  to  so  interpret  them  as  to  enable 
the  holders  of  a  majority  of  the  shares  of  the  capital 
stock  to  authorize  the  filing  of  a  petition  under  that 
section. 

3.  That  when  a  corporation  seeks  to  avail  itself  of 
the  provisions  of  the  bankrupt  act  it  can  do  so  only 
in  the  mode  prescribed  by  the  act ;  and  that  the  peti- 
tion in  bankruptcy  can  only  be  filed  by  authority  of 
the  corporators  holding  a  majority  of  the  shares  of 
stock,  given  at  a  legal  meeting  called  for  that  express 
purpose. 

4.  That  where,  as  in  this  case,  the  commencement  of 
proceedings  is  unauthorized  and  void,  no  subsequent 
i-atification  by  the  corporators  can  make  the  proceed- 
ings valid. 

And  an  order  was  made  vacating  the  adjudication. 

After  the  entry  of  this  order  in  the  district  court,  a 
petition  was  filed  by  the  corporation  in  the  circuit  court 
praying  that  it  might  be  reversed. 
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Sawteb,  J.,  in  affirming  the  order  of  the  court  be- 
low, said : 

I  am  satisfied  that  the  action  of  the  district  court, 
in  vacating  the  order  of  the  register  in  bankruptcy, 
was  correct.  The  petition  in  bankruptcy  was  filed 
without  proper  authority,  and  the  register  acquired  no 
jurisdiction.  The  petition,  under  section  37,  must  be 
"  duly  authorized  by  a  vote  of  the  majority  of  the  cor- 
porators, at  any  legal  meeting  called  for  the  pur- 
pose." 

No  other  petition  on  behalf  of  the  corporation  can 
be  recognized  under  the  act.  A  "  corporator,"  as  un- 
derstood both  in  the  law  respecting  corporations,  and 
in  common  speech,  is  "  one  who  is  a  member  of  a  cor- 
poration." BouiD,  L.  Die.  and  Wehstefs  Die.  That  is 
to  say,  one  of  the  constituents,  or  stockholders,  of  the 
corporation.  I  do  not  know  that  the  word  has  ever 
been  used  in  any  other  sense. 

We  do  not  know  what  motive  induced  the  limita- 
tion to  corporators,  but,  probably,  it  was  supposed 
that,  in  a  matter  of  so  much  importance,  the  constit* 
uent  members  of  the  corporation  ought  to  be  consulted. 
Whatever  the  motive,  this  is  the  provision  of  the  act^ 
and  we  are  ;iot  authorized  by  a  strained  or  fanciful  con- 
struction to  make  it  something  else.  It  is  the  province 
of  courts  to  interpret,  and  not  to  make  statutes.  The 
management  of  the  ordinary  business  of  corporations 
in  the  State  of  Nevada,  by  the  provisions  of  the  stat- 
utes of  the  State,  has  been  committed  to  a  board  of 
trastees,  but  it  does  not  follow  that  the  trustees  may 
authorize  the  filing  of  a  petition  in  bankruptcy,  under 
the  act  of  Congress.  Congress  has  power  to  pass  a 
general  bankrupt  act,  and  to  prescribe  the  conditions 
upon  which  the  benefits  of  the  act  may  be  attained,  and 
the  mode  of  procedure  for  their  attainment  -,  and  when 
prescribed,  these  conditions  must  be  complied  with. 

It  is  no  interference  with  the  State  laws  respecting  cor- 
n— 34 
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porations,  to  require  the  consent  of  the  corporators  in 
person,  rather  than  of  the  board  of  trustees,  as  a  condi- 
tion precedent  to  the  filing  of  a  petition  in  bankruptcy. 
And  this  condition  has  been  imposed  by  the  bankrapt 
act.  For  this  purpose  the  action  of  the  board  of 
trustees  cannot  be  regarded  as  the  action  of  the  cor- 
j>orators.  The  corporators  themselves  must  act  in  a 
meeting  *  ^  called  for  the  purpose. ' ' 

I  am,  also,  of  opinion  that  the  act  of  tbe  register 
being  void  for  want  of  jurisdiction,  at  the  time  the  or- 
der was  made,  a  subsequent  ratification  by  the  stock- 
holders could  not  render  it  valid.  It  is  not  a  matter 
of  agency,  so  far  as  the  authority  of  the  register  is  con- 
cerned, but  of  jurisdiction. 

The  petition  itself  shows  the  authority  nxK>n  which 
it  was  filed,  to  be  a  resolution  passed  by  the  board  of 
trustees,  and,  consequently,  the  want  of  due  authority 
and  of  jurisdiction  appeared  upon  the  face  of  the 
record. 

The  petition  must  be  denied,  and  the  ord&r  of  the 
district  judge  ftfl&rmed. 

Order  accordingly. 
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UNITED  STATES  v.  MARKS. 

Circuit  Courts  8ix^  CircvM  /  District  of  Kentiicky^ 

May  r.,  1869. 

CpNSTlTTJTIONAL  LaW. — PENSIONS. 

Sections  12  and  18  of  the  pension  act  of  July  4, 1864,  13  Stat,  at  X. 
887, — which  prescribe  the  fees  of  agents  employed  to  collect  pen- 
sions, and  impose  a  penalty  for  receiving  a  greater  fee  than  such  as  is 
prescribed, — are  not  unconstitutional.  The  power  to  secure  to  the 
pensioner  the  receipt  of  the  pension  granted,  free  of  unreasonable 
tolls  or  exactions,  is  incident  to  the  undeniable  power  of  Congress 
to  grant  pensions. 

By  the  express  terms  of  the  pension  act  of  July  4, 1864,  13  Stat,  at 
L,  887,  the  penalty  imposed  by  section  18  upon  a  pension  agent, 
for  receiving  greater  fees  than  are  prescribed  by  section  13  for  ser- 
vices in  collecting  pensions,  is  incurred  only  where  the  fee  is  re- 
ceived for  conducting  a  claim  preferred  under  that  act.  It  cannot 
be  enforced  against  one  who  has  received  an  excessive  fee  for  ser- 
vices in  collecting  a  pension  given  under  cmother  act  of  Congress, — 
e.  g.^  the  act  of  July  4, 1862,  12  Stat,  at  L,  566. 

The  pension  acts  of  1862  and  1864,  considered  in  connection ;  and  the 
effect  of  the  latter  upon  the  former,  construed  and  explained* 

Motions  in  arrest  of  judgment  upon  an  indictment^ 
and  for  a  new  trial. 

The  defendants^  Bemet  Marks  and  Nathan  Ber- 
singer,  were  tried  and  convicted  upon  an  indictment 
for  receiving  excessive  fees  for  services  as  pension 
agents ;  and  these  motions  were  now  made  in  their  be- 
half. 

James  Speedy  and  O.  F.  Airman,  for  the  motions. 

•  Benj.  H.  BrisUmy  District- Attorney,  opposed. 
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Ballabd,  J. — ^The  defendants  having  been  found 
guilty  by  a  jury,  the  case  is  now  before  me  on  a  mo- 
tion in  arrest  of  judgment,  and  also  on  a  motion  for 
new  trial. 

At  common  law  these  two  motions  could  not  be 
made  at  the  same  time ;  but  it  has  been  long  the  piao- 
tice  in  this  State  to  make  and  hear  them  together ;  and, 
as  there  has  been  no  objection  interposed  here  to  this 
course  being  taken,  I  shall  proceed  to  consider  the 
motions  as  if  they  were  entirely  regular. 

Two  grounds  are  relied  on  in  support  of  the  motion 
in  arrest  of  judgment : 

First.  That  the  indictment  is  defective  in  not  setting 
forth  any  offense  under  the  statute  on  which  it  is 
founded. 

Second.  That  the  statute  itself  is  unconstitutionaL 

The  indictment  contains  four  counts.  Some  of  them 
may  be  defective ;  but  the  rule  is  well  settled  that,  if 
any  one  is  sufficient,  it  wiU  support  the  judgment  of, 
the  court  upon  the  verdict. 

The  counsel  for  the  defendants  have  established  to 
my  entire  satis&ction  that  the  first  and  second  counts 
are  bad,  but  they  concede  that  the  third  and  fourth  are 
substantially  good.  I  shall,  therefore,  not  examine 
thpse  counts  critically,  but,  for  the  purpose  of  this  case, 
assume  them  to  be  sufficient  in  form  and  substance, 
and  proceed  to  inquire  into  the  constitutionality  of  the 
act  on  which  they  are  founded. 

These  counts  are  founded  on  sections  13  and  13  of 
the  act  of  Congress,  approved  July  4,  1864,  entitled 
^^  An  Act  supplementary  to  an  act  entitled  An  Act  to 
grant  pensions,"  approved  July  14,  1862  (13  >Slfa«J.  at 
L.  387).  Section  12  prescribes  '*  the  fees  of  agents  and 
attorneys  for  making  out  and  causing  to  be  executed 
the  papers  necessary  to  establish  a  claim  for  a  x>ension, 
'  bounty,"  &c.,  and  section  13  imposes  a  penalty  on 
**any  agent  or  attorney  who  demands  or  receives  any 
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greater  compensation  for  said  sendees "  than  is  pre- 
scribed in  section  12. 

The  power  of  Congress  to  grant  pensions  and  boun- 
ties is  not  denied  by  the  learned  counsel  of  the  defen- 
dants, nor  is  it  in  my  opinion  deniable.  But  coun- 
sel insist  that  when  the  pension  is  granted,  the  sum 
which  the  claimant  may  agree  to  pay  to  his  attorney 
for  preparing  the  papers  necessary  to  establish  his 
claim,  must  rest  entirely  in  contract,  and  that  any  at- 
tempt by  Congress  to  regulate  it,  not  only  intrenches 
tiX>on  the  right  of  the  States  to  r^ulate  contracts  be- 
tween citizens,  but  is  an  unconstitutional  invasion  of  the 
liberty  of  the  citizen. 

True,  under  our  form  of  government,  the  power  to 
regulate  the  obligation  and  the  mode  of  enforcing  con- 
tracts generally,  belongs  to  the  States.  But  it  seems 
to  me  undeniable,  that  if  Congress  may  grant  pensions 
they  may  secure  to  the  pensioner  the  pension  granted. 
The  power  to  do  the  one  necessarily  implies  power  to 
do  the  other. 

The  powers  of  Congress  for  the  protection  of  both 
persons  and  things  are  coextensive  with  their  powers 
of  legislation.  There  is,  therefore,  no  right  which  they 
may  grant,  nor  any  person  they  may  commission,  that 
may  not  be  protected  by  such  laws  as  Congress  may 
devise,  provided  they  are  such  as  are  not  expressly 
prohibited  by  the  constitution.  Without  powers  co-ex- 
tensive with  these  here  assumed,  it  seems  to  me  that 
the  government  of  the  United  States  is  no  govern- 
ment at  all,  for,  certainly,  that  is  not  a  sovereign  gov- 
ernment which  is  obliged  to  leave  to  some  other  gov- 
ernment the  protection  of  either  rights  granted  by  it  or 
persons  acting  under  its  authority.  The  United  States, 
then,  are  not  obliged  to  leave  their  pensioners, — ob- 
jects of  their  peculiar  care, — to  such  protection  only 
as  the  State  laws  may  prescribe  in  the  matter  of  pro- 
curing their  pensions.     If  they  may  provide  for  the 
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support  of  the  meritorious  soldiers  and  sailors,  who, 
in  conseqaence  of  wonnds  received,  in  the  service  of  the 
country,  have  lost  aU  capacity  to  supiK>rt  themselves, — 
if  they  may  provide  for  the  maintenance  of  the  widows 
and  helpless  children  of  those  who  have  lost  their  lives 
in  battle,  surely  it  is  their  right  and  their  duty  to 
guard,  by  aU  suitable  laws,  the  fund  thus  devoted 
from  being  diverted  from  its  object,  by  either  the  craft 
or  the  extortion  of  unscrupulous  agents. 

I  do  not  care  to  pursue  the  subject  further,  for  it  is 
now  universally  admitted  that,  when  Congress  have 
power  over  any  given  subject,  they  have  all  the  power 
over  that  subject  which  proi)erly  belongs  to  any  sov- 
ereign government ;  that  if  the  end  be  Intimate,  all 
the  means  which  are  appropriate  and  adapted  to  the 
end  are  likewise  legitimate,  and  may  be  applied  and 
used  by  Congress  in  their  discretion. 

The  objection  that  the  statute  is  unconstitutional, 
because  it  interferes  with  the  liberty  ^of  the  cilazen,  I  do 
not  comprehend.    All  laws,  in  a  certain  sense,  restrain 
that  liberty  which  the  individual  is  supposed  to  -pos- 
sess  in  a  state  of  nature.    The  very  idea  of  government 
involves   control— restraint     True,    governments  are 
not  instituted  for  the  purpose  of  restraining  men  in 
their  liberty,  but  for  their  protection  i  but,  as  protec- 
tion can  generally  be  found  only  through  restraint,  the 
large  mass  of  the  laws  of  all  governments  do  regulate 
and  restrain  the  conduct  of  the  citizen.    The  particular 
design  of  the  statute  now  under  consideration  is  not  to 
restrict  the  citizen  in  disposing  of  what  is  his  own,  but, 
by  guarding  the  ignorant  against  the  craft  of  the  cun- 
ning, and  the  needy  against  the  extortions  of  the  rapa- 
cious, to  secure  the  bounty  of  the  government  to  the 
real  objects  of  its  care.    Upon  the  whole,  as  I  have 
no  doubt  of  the  constitutionality  of  the   statute   in 
question,  the  motion  in  arrest  of  judgment  must  be 
overruled. 
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I  am  supported  in  this  opinion,  by  the  eirpress  de- 
cision of  the  learned  district  judge  of  the  Western  Dis- 
trict of  Michigan,  United  States  v.  Fairchilds,  1  Abb, 
U.  S.  74,  and  by  the  teasoning  of  the  supreme  court 
in  the  case  of  McCulloch  v.  Maryland,  4  Wheat.  316. 

I  proceed  to  consider  the  motion  for  a  new  trial. 
There  is  but  one  ground  assigned  which  need  be 
noticed,  and  that  is  that  the  averments  of  this  indict- 
ment were  not  sustained  by  the  evidence.  In  consider- 
ing this  question,  reference  must  be  hiad  to  the  provis- 
ions of  the  act  of  Congress,  to  the  allegations  of  the  in- 
dictment, and  to  the  evidence. 

Section  12  of  the  act  of  July  4,  1864,  provides : 
^'That  ....  the  fees  of  agents  and  attorneys  for 
making  out  and  causing  to  be  executed  the  papers 
necessary  to  establish  a  claim  for  a  pension,  bounty, 
and  other  allowance  before  the  pension  office  under  this 
acty  shaU  not  excefed  the  following  rates :  ' '  For  making 
out  and  causing  to  be  duly  executed  a  declaration  by 
the  applicant,  with  the  necessary  affidavits,  and  for- 
warding the  same  to  the  pension  office,  with  the  req- 
uisite correspondence,  ten  dollars;  which  sum  shall 
be  received  by  such  agent  or  attorney  in  full,  for  all 
services  in  obtaining  such  pension,  and  shall  not  be 
demanded  or  received,  in  whole  or  in  part,  until  such 
pension  shaU  be  obtained ;  and  sections  6  and  7 
of  an  act  entitled  ^An  Act  to  grant  pensions,'  ap- 
proved July  14, 1862,  are  hereby  rej)ealed." 

"  Section  13  provides :  That  any  agent  or  attorney 
who  shall,  directly  or  indirectly,  demand  or  receive 
any  greater  compensation  for  his  services  uiider  this 
acty  than  is  prescribed  in  the  preceeding  section  of  this 
act,  or  who  shaU  contract  or  agree  to  prosecute  any 
claim  for  a  pension,  bounty,  or  allowance  under  this 
act  on  the  condition  that  he  shall  receive  a  per  centum 
upon  any  portion  of  the  amount  of  such  claim,  or  who 
shaU  wrongfully  withhold  from  a  pensioner  or  other 
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claimant^  the  whole  or  any  part  of  the  pension  or  claim 
allowed  and  due  to  such  i)ensioner  or  claimant,  shall 
be  deemed  gttilty  of  a  high  misdemeanor,  and  upon 
conviction  thereof,  shall,  for  every  snch  offense,  be 
fined  not  exceeding  three  hundred  dollars,  or  impris- 
ioned  at  hard  labor  not  exceeding  two  years,  or  both, 
according  to  the  circumstances  and  aggravation  of  the 
offense." 

The  indictment  charges,  in  substance,  that  Catharine 
Fitzgerald  had  a  claim  and  was  entitled  to  a  pension 
under  the  act  of  Congress  of  July  4,  1864 ;  that  she 
employed  the  defendants  as  her  agents  and  attorneys, 
to  make  out  and  cause  to  be  executed  the  papers  neces- 
sary to  establish  her  claim  for  a  pension  under  said 
act ;  that  they  did  make  out  the  papers  necessary  to  es- 
tablish said  claim ;  and  that  they  unlawfolly  demanded 
and  received  for  their  services  in  making  and  causing 
the  papers  to  be  executed,  a  sum  of  money  greater  than 
the  compensation  prescribed  in  section  12  of  the  act  of 
Congress  aforesaid,  to  wit,  the  sum  of  forty-one  dollars 
and  eighty-seven  cents.    The  evidence  showed    that 
Catharine  Fitzgerald  is  the  widow  of  Thomas  Fitzgerald, 
a  private  regularly  enlisted  and  mustered  into  the  army 
of  the  United  States,  and  who  died  in  1863,  of  disease 
contracted  while  in  the  service  of  the  United  States,  and 
in  the  line  of  duty.    It  thus  appeared,  that  she  was 
entitled  to  a  pension  under  the  second  section  of  the 
act  of  July  4, 1863,  entitled  "An  Act  to  grant  pen- 
sions," 12  SUit,  at  L.  666,  and  the  evidence  showed 
that  she  claimed  the  pension  allowed  by  this  act  and 
no  other,  except  the  increased  pension  allowed  by  the 
act  of  July  25, 1866,  14  Stat  at  L.  230,  on  account  of 
the  pensioner  having  children  under  the  age  of  sixteen 
years. 

There  was  no  evidence  that  she  claimed  any  pension 
allowed  by  the  act  of  July  4, 1864,  or  that  she  employed 
the  defendants  to  assert  any  claim,  or  that  they  per- 
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formed  any  services  under  that  act,  unless  it  can  be  main- 
tained, as  the  district-attorney  contends,  that  the  acts 
of  July  14,  1862,  and  of  July  4,  1864,  are  one  act,  and 
that  a  pension  granted  by  the  act  of  1862,  is,  in  con- 
templation of  the  law,  granted  by  the  supplementary 
act  of  1864,  and,  consequently,  that  sendees  performed 
in  making  out  the  papers  necessary  to  establish  a  claim 
for  a  pension  allowed  by  the  act  of  1862,  are,  if  per- 
formed after  July  4, 1864,  in  contemplation  of  law  per- 
formed under  the  act  of  that  date,  and  subject  to  the 
restrictions  contained  in  it. 

It  will  be  seen  by  reference  to  the  act  of  1862,  that 
it  grants  x>^nsions  to  various  persons ;  that,  in  sec- 
tion 6,  it  prescribes  the  fees  of  agents  and  attorneys 
for  making  out  and  causing  to  be  executed  the  papers 
necessary  to  establish  a  claim  for  a  x>ension  .  .  .  ^^  be- 
fore the  pension  office  under  this  actf^  and  that  in 
section  7  it  denounces  a  penalty  against  '^  any  agent 
or  attorney  who  shall  directly  or  indirectly  demand  or 
receive  any  greater  compensation  for  his  services  under 
this  acfy  than  is  prescribed  in  the  preceeding  sections 
of  this  act." 

It  will  also  be  seen,  by  reference  to  the  supplement- 
ary act  of  1864,  that  it  grants  x)ensions  to  several  per- 
sons or  classes  of  persons  not  enumerated  in  the  act  of 
1862 ;  that,  in  section  12,  it  prescribes  ' '  the  fees  of 
agents  and  attorneys  for  making  out  and  causing  to  be 
executed  the  i>apers  necessary  to  establish  a  claim  for 
a  pension  ....  before  the  pension  office  under  this 
act,^^  and  that,  in  section  13,  it  denounces  a  penalty 
against  "any  agent  or  attorney  who  shall,  directly  or 
indirectly,  demand  or  receive  any  greater  compensatiou 
for  his  services  under  this  act  than  is  prescribed  in  the 
preceding  section  of  this  act.'* 

There  is  nothing  in  the  provisions  of  the  act  of  1864, 
as  thus  cited,  at  all  inconsistent  with  those  cited  as  part 
of  the  act  of  1862,  and  there  is  no  doubt  that  but  for  the 
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express  rex>eal  of  sections  6  and  7,  found  in  the  latter 
part  of  section  13  of  the  act  of  18649  ^^^  ^^^  prescribed 
by  section  6  and  the  penalties  for  excessive  fees  pre- 
scribed by  section  7  of  the  act  of  1862  wonld  apply  to 
all  pensions  granted  by  tJuU  act,  and  that  the  fees  pie- 
scribed  by  section  13  and  the  penalties  for  excessive 
fees  prescribed  by  section  13  of  tiie  act  of  1864  would 
apply  only  to  pensions  granted  by  the  latter  act. 

The  words  ^^  under  this  acty^^  employed  in  both 
statutes,  are  extremely  explicit,  and  leave  no  room  for 
construction.  They  restrict,  as  plainly  as  language  can, 
the  operation  of  the  provisions  with  which  they  are 
respectively  connected  to  the  particular  act  in  which 
they  are  found.  Nor  can  the  fact  that  sections  6  and  7 
of  the  act  of  1862  are  expressly  repealed  by  the  last 
clause  of  section  12  of  the  act  of  1864  operate  to  enlarge 
the  preceding  provisions  of  the  same  section.  These 
provisions,  we  havd  already  seen,  are  unambiguous. 
By  the  plainest  i)ossible  language  they  prescribe  the 
fees  of  agents  and  attorneys  making  claim  to  or  obtain- 
ing a  pension  granted  by  the  act  of  164,  and  not  by 
any  other  act.  And  it  is  impossible  to  conceive  that  the 
meaning  is  in  the  slightest  degree  modified  or  changed 
by  the  further  provisions  that  sections  6  and  7  of  an  act 
entitled  "An  Act  to  grant  pensions,"  approved  July 
14,1862,  "  are  hereby  repealed." 

The  effect  of  this  repeal  cannot  be  to  extend  the 
preceding  provisions  of  the  section  in  which  it  is 
found,  or  the  provisions  of  t}ie  succeeding  section,  to 
matters  to  which  they  plainly  do  not  relate ;  but  its 
effect  is  to  strip  the  i)ensions  enumerated  in  the  act 
of  1862  of  all  the  guards  thrown  around  them  by  the 
provisions  of  sections  6  and  7  of  that  act.  Hencef(»:- 
ward  there  is  not  only  no  limit  to  the  fee  which  an 
agent  may  demand  for  making  out  and  causing  to  be 
executed  the  papers  necessary  to  establish  a  claim  for  a 
pension  under  the  act  of  1862,  and,  consequently,  no 
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penalty  for  demanding  an  excessive  fee,  bnt  all  pending 
prosecutions  for  violations  of  the  act  of  1862 — occurring 
even  prior  to  July  4,  1864 — must  fail,  because  it  is  well 
settled  that  no  prosecution  can  be  supported  by  a 
repealed  statute. 

But,  as  already  intimated,  the  district-attorney  con- 
tends that  the  acts  of  1862  and  of  1864  are  to  be  read  as 
one  act ;  that  the  act  of  1864  is  to  be  regarded  as  a  re- 
enactment  of  the  act  of  1862,  omitting  only  the  repealed 
parts ;  and  that,  in  fact,  this  is  the  legal  effect  of  every 
am^Didatory  or  supplementary  statute.  In  support  of 
his  position,  he  refers  to  the  case  of  The  Harriet,  1 
Stdry  a  CL  261. 

It  is  undoubtedly  true,  that  where  a  statute  is 
amended,  the  original  statute  is  thenceforward  to  be 
read  (striking  out  of  it  all  of  the  repealed  and  incorpo- 
rating into  it  all  of  the  amended  provisions)  precisely  as 
if  the  original  statute  was  re-enacted,  omitting  the 
repealed  and  inserting  in  their  appropriate  places  the 
amended  provisions.  But  this  rule  will  not  allow  the 
incorporating  into  or  reading  as  part  of  the  original 
act,  a  provision  of  the  supplementary  act,  which,  by  its 
terms,  plainly  refers  to  the  supplementary  act  only, 
and  which  has  complete  sense  and  operation  without 
reference  to  the  original  act  at  all.  Now,  undoubtedly, 
the  provisions  of  sections  12  and  13  of  the  act  of  1864 
are  not  without  operation  if  they  are  confined,  as  their 
terms  require,  to  the  pensions  granted  by  the  act  in 
which  they  are  found,  and,  therefore,  there  is  no  rule 
of  interpretation  which  requires  or  permits  them  to  be 
incorporated  into  and  read  as  part  of  the  act  of  1862. 
If  the  act  of  1862  be  now  read,  striking  out  of  it  all  that 
is  repealed  by  the  act  of  1864,  and  inserting  into  it  all 
that  is  amendatory,  still  we  cannot  read  as  part  of  it 
sections  12  and  13  of  the  act  of  1864,  because  they  do 
not  relate  to  it,  except  as  they  repeal  some  of  its  pro- 
visions.   The  whole  effect  of  the  provisions  of  sections 
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12  and  13  of  the  act  of  1864  on  the  act  of  1862,  is  to 

quire  that  henceforward  the  act  of  1862  be  read  with  I 

sections  6  and  7  omitted. 

Again,  the  district-attorney  contends  that  in  the  con- 
struction of  statutes,  the  intention  of  the  l^islature  must 
prerail ;  that  it  is  unreasonable  to  suppose  Congress,  by 
the  act  of  1864,  intended  to  prescribe  the  fees  of  the  at- 
torneys for  making  claim  to  only  the  very  few  pensions 
granted  by  that  act,  and  to  leave  the  fees  of  the  same  at- 
torneys for  making  claim  to  the  numerous  pensions 
granted  by  the  act  of  1862  wholly  unlimited.  But  I  have 
no  means  of  ascertaining  the  intention  of  Congress,  ex- 
cept from  what  they  have  said.  I  have  no  right,  upon  any 
conjectures  of  policy  which  I  may  entertain,  to  supply 
an  intention  which  cannot  be  derived  from  the  lan- 
guage employed.  I  am  obliged  to  take  the  statute  just 
as  it  is  written,  and  to  adopt  that  construction  which 
its  language  plainly  imports.  I  cannot  stretch  it  to  ca- 
ses obviously  not  embraced  by  its  terms,  because  such 
cases  seem  to  me  to  be  included  in  the  policy. 

Congress  have  plainly  declared  that  it  shall  not  be 
lawful  for  attorneys  making  claim  to  pensions  under 
the  act  qf  1864,  to  demand  or  receive  more  than  a  pre- 
scribed compensation ;  but  should  the  court  conjecture 
that  some  other  act  not  expressly  forbidden — ^that  a  de- 
mand of  more  than  the  compensation  fixed  by  the  act 
of  1864  for  making  claim  to  pensions  under  the  act  of 
1862 — ought  to  be  punished,  for  the  purpose  of  effecting 
a  supposed  legislative  intention,  *'it  would"  (as  Judge 
Mabshall  said,  in  the  case  of  The  Paulina's  Cargo,  7 
Oranch^  61),  "  certainly  transcend  its  own  duties  and 
powers,  and  would  create  a  rule,  instead  of  applying 
one  already  made.  It  is  the  province  of  the  legislature 
to  declare  in  explicit  terms  how  far  the  citizen  shall  be 

restrained, and  it  is  the  province  of  the 

court  to  apply  the  rule  in  the  case  thus  explicitiy  de- 
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scribed — not  to  some  other  cases  which,  judges  may 
conjecture  to  be  equally  dangerous/' 

Moreover,  the  district-attorney  is  obliged  to  con- 
cede, and  does  concede,  that  for  all  violations  by 
agents  or  attorneys  of  the  act  of  1862,  occurring  prior 
to  the  act  of  July  4,  1864,  there  could  be  no  punish- 
ment after  the  latter  date ;  because,  by  the  act  of  that 
date,  the  penal  provisions  of  the  former  act  were  re- 
pealed. But  no  weU  grounded  reason  can  be  assigned 
why  Congress  should  intend  to  relieve  these  violators, 
that  does  not  apply  with  equal  force  to  all  like  oflTenA- 
ers.  Why  should  we  presume  that  Congress  intended 
that  an  attorney  who  demanded,  in  August,  1864,  a  fee 
of  twenty  dollars  for  making  claim  to  a  pension,  al- 
lowed by  the  act  of  1862,  should  be  punished,  when 
they  have,  by  explicit  legislation,  declared  that  an  at- 
torney who  demanded  and  received  such  fee  for  sim- 
ilar service  in  August,  1862,  shall  not  be  punished  ? 

Still,  I  can  hardly  doubt  that  Congress  did  not  in 
fact  intend  to  deprive  the  beneficiaries  under  the  act  of 
1862  of  the  protection  sought  to  be  given  by  sections  6 
and  7.  I  cannot,  however,  sitting  here  as  a  judge,  say 
they  did  not  intend  to  do  what  they  have  plainly  done. 
I  may  conjecture  that  they  overlooked  the  effect  of  the 
language  used  in  sections  12  and  13  of  the  act  of  1864, 
but  I  can  neither  Overlook  nor  disregard  it.  I  cannot 
supply  the  omission  of  the  legislature,  for  it  is  a  funda- 
mental rule  "  that  a  penalty  cannot  be  raised  by  impli- 
cation, but  must  be  expressly  created  and  imposed." 
Jones  «.  Estes,  2  Johns.  379. 

It  foUows,  that  as  the  indictment  described  the  of- 
fense as  committed  in  reference  to  a  claim  under  the 
act  of  1864,  when  the  evidence  shows  it  has  reference  to 
a  pension  claimed  under  the  act  of  1862,  there  is  a  va- 
riance between  the  allegation  and  the  proof  which 
entitles  the  accused  to  a  new  trial.  But  this  right  to  a 
new  trial  may  be  rested  upon  the  still  broader  ground, 
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that  the  penal  proyislons  of  the  act  of  1862  having  been 
repealed  by  the  act  of  1864,  the  evidence  fails  to  show- 
that  they  are  guilty  of  any  offense  whatever. 
A  new  trial  must  be  granted. 


GRAY  V.  LARRIMORE. 

Circuit  Courty  Tenth  Circuit;  District  qf  Calif  omia^ 

June  T.,  1865. 

Judgment. — Jubisdiction. — ^Pakties  in  Eqihty. 

The  jurisdiction  of  any  court  oyer  either  the  person  or  the  subject 
matter,  may  be  inquired  into  whenever  any  right  or  benefit  is  claimed 
imder  its  proceedings;  and  want  of  jurisdiction  will  render  its 
judgment  nnavailable  for  any  purpose. 

In  applying  this  rule,  the  only  difference  recognized  between  courts 
of  superior  and  of  inferior  jurisdiction,  is  that,  with  reference  to 
courts  of  superior  or  general  authority,  jurisdiction  is  presumed 
until  the  contrary  appears;  but  with  reference  to  courts  of  inferior 
or  limited  authority,  the  jurisdiction  must  be  affirmatively  shown 
by  parties  who  claim  any  right  or  benefit  under  their  proceedings. 

The  presumption  in  fiivor  of  the  judgments  of  superior  courts,  is  lim- 
ited to  jurisdiction  over  persons  within  their  territorial  limits,  and 
to  proceedings  in  accordance  with  the  common  law.  If  it  appears, 
either  from  the  record  or  by  evidence  outside,  that  the  defendants 
were,  at  the  time  of  the  alleged  service  upon  them,  beyond  the 
reach  of  the  process  of  the  court,  or  when  the  proceeding  was  not 
one  in  accordance  with  the  common  law,  the  presumption  ceases, 
and  the  burden  of  establishing  the  jurisdiction  over  them  is  thrown 
upon  the  party  who  invokes  the  benefit  of  the  judgments. 

As  a  statute  authorizing  a  suit  to  be  commenced  against  a  non-resident 
by  means  of  service  by  publication  is  in  derogation  of  the  common 
law,  its  provisions  must  be  strictly  pursued,  in  order  to  sustain  a 
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judgment  in  the  subsequent  course  of  the  suit  so  commenced.  A 
failure  to  comply  with  any  of  the  requirements  of  the  statute  will  be 
fatal  to  the  judgment,  unless  cured  by  voluntary  appearance. 

The  requisites  prescribed  by  the  laws  of  California,  to  obtain  ah  order 
for  the  service  of  the  summons  in  a  civil  action,  by  publication^  and 
the  proofs  required  to  show  such  service, — stated  and  considered,  in 
a  cause  involving  the  rights  of  a  purchaser  under  the  judgment  as 
against  the  defendant,  suing,  after  reversal  of  the  judgment,  to  re- 
cover back  the  property  sold  under  it. 

The  general  doctrine  of  courts  of  equity,  relative  to  absent  parties,  is, 
that  if  persons  out  of  the  jurisdiction  are  merely  passive  objects  of 
the  judgment  sought,  or  if  their  rights  are  merely  incidental  to 
those  of  the  parties  before  the  court,  then,  inasmuch  as  a  complete 
decree  may  be  obtained  without  them,  they  may  be  dispensed  with. 
But  if  such  absent  persons  are  to  be  active  in  the  performance  or 
execution  of  the  decree;  or  if  they  have  rights  wholly  distinct  from 
those  of  the  other  parties ;  or  if  the  decree  ought  to  be  pursued 
against  them ;  then  the  court  cannot  properly  proceed,  without  their 
being  made  parties.  And  the  suit,  so  far  at  least  as  their  rights  and 
interests  are  concerned,  should  be  stayed ;  for,  to  this  extent,  it  is 
imavoidably  defective. 

All  the  partners,  or  their  representatives*  are  indispensable  parties  to  a 
bill  filed  to  procure  a  dissolution  of  the  copartnership  and  an  ac* 
count. 

Where,  upon  a  bill  filed  in  a  circuit  court  to  procure  a  dissolution  of 
copartnership  and  an  account,  one  of  the  partners  (or  his  repre- 
sentative) is  not  a  resident  of  the  State  in  which  the  suit  is  com- 
menced, and  cannot  be  served  with  process  therein,  the  suit  is  de- 
fective, and  cannot  proceed,  tmless  service  by  publication  is  author- 
ized by  the  law  of  the  State,  and  is  made  in  strict  conformity  there- 
with ;  or  unless  there  is  a  voluntary  appearance. 


Trial  of  issues  by  the  court. 
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This  was  an  action  to  recover  the  x>ossession  of  laud 
in  San  Francisco,  and  was  brought  by  Matilda  C.  Gray 
and  Franklina  O.  Gray  (an  infant  suing  by  next  Mend) 
against  Bichard  Larrimore  and  others.  The  facts  im- 
mediately material  to  the  decision  are  stated  in  the 
opinion  of  the  court.* 

'*'  See,  also,  Gray  v.  Brignaidello^  1  WdH  627. 
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PiELi>,  J. — ^This  is  an  action  to  recover  the  posses- 
sion  of  certain  real  property  situated  within  the  city  of 
San  Francisco,  and  the  rents  and  profits  of  the  same, 
withheld  from  the  plaintiffs.  It  is  tried  by  the  court 
without  the  intervention  of  a  jury,  pursuant  to  a  stipu- 
lation of  the  parties,  under  a  recent  act  of  Congress. 

Both  parties  claim  title  from  the  same  source — ^from 
Franklin  C.  Gray^  deceased,  who  died  intestate  in 
July,  1853,  possessed  of  a  large  property,  real  and  per- 
sonal. Of  the  real  property  the  premises  in  contro- 
versy are  a  portion.  The  deceased  left  surviving  him 
a  widow,  Matilda  C.  Gray,  and  a  posthumous  child, 
Franklina  C.  Gray,  and,  by  the  statute  of  descents  and 
distributions  of  California,  they  inherited  his  entire 
estate  in  equal  shares. 

The  defendants  claim  title  to  the  premises  by  virtue 
of  a  sale  and  deed,  made  under  a  decree  rendered  in 
an  action  in  the  district  court  of  the  State,  to  which  the 
widow  and  child  are  alleged  to  have  been  parties.  It 
is  upon  the  validity  of  this  decree,  and  consequent 
sale  and  deed,  that  the  case  must  turn.  The  action  in 
which  the  decree  was  rendered  arose  in  this  wise :  In 
February,  1854,  William  H.  Gray,  a  brother  of  the  de- 
ceased, instituted  a  suit  in  equity,  in  the  district  court 
of  the  State,  against  Joseph  C.  Palmer  and  Cornelius 
J.  Eaton,  who  had  been  appointed  administrators  of  the 
estate  of  Franklin  C.  Gray,  and  against  the  widow, 
Matilda,  and  one  James  Gray.  Subsequently  the  child 
Franklina  was  made  a  party  defendant.  In  his  bill 
the  complainant  alleged  that  a  copartnership  had 
existed  between  him  and  his  brother  since  18^,  and 
that  it  embraced  all  their  business  and  all  their  pur- 
chases of  real  property,  although  the  titles  were  taken 
in  the  individual  name  of  the  deceased.  The  partner- 
ship stated  was  both  universal  and  dormant,  the  inter- 
est of  the  complainant  extending  to  one-third  of  all 
acquisitions  of  every  kind  and  description  of  both  co- 
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partners.  The  object  of  the  bill  was  to  settle  up  the 
affairs  of  the  alleged  copartnership  and  obtain  a  decree 
for  the  one-third  clainied  by  the  complainant. 

In  January,  1855,  Cornelias  J.  Eaton,  who  had  been 
a  clerk  of  the  deceased,  who,  as  administrator,  was 
made  a  defendant  in  the  above  action  of  Gray,  resigned 
his  trust,  arid  instituted  a  suit  in  equity,  in  the  district 
court  of  ^he  State,  against  Palmer,  the  remaining:  ad-: 
ministrator,  and  against  the  widow  and  child.  In  his  bill 
he  also  alleged  that  a  copartnership  had  existed  between 
himself  and  the  deceased ;  that  it  commenced  in; 
January,  1851,  and  embraced  all  the  property,  real  and 
personal,  of  both,'  and  all  their  business,  and  that  his 
interest  extended  to  one-fourth  of  the  property  pos-! 
sessed  at  the  time,  and  all  future  acquisitions.  The 
object  of  the  suit  was  to  settle  up  the  affairs  of  the 
alleged  copartnership,  and  to  obtain  a  decree  adjudg- 
ing to  the  complainant  the  one-fourth  part  of  the 
estate  claimed.  ^ 

The  amendment  to  the  bill  in  the  suit  brought  by 
Gray,  by  which  the  child  Franklina  was  made  a  party, 
alleged  that  she  was  absent  from  the  State,  and  resided 
with  her  mother  at  Brooklyn,  in  the  State  of  New 
York.  The  bill  filed  by  Eaton  averred  that  the  child 
was  not  a  resident  or  a  citizen  of  California,  but  was  a 
resident  and  citizen  of  the  State  of  New  York  or  of  this 
District  of  Columbia.  Service  of  summons  upon  her 
was  therefore  attempted  by  publication  in  both  cases. 
When,  as  was  supposed,  the  service  had  been  in  this 
way  effected,  a  guardian  ad  litem' tor  the  child  was  ap- 
pointed by  the  court  in  both  cases.  The  appointment 
was  made  in  each  case  upon  the  petition  of  the  com- 
plainant. The  other  defendants  appeared  by  attorneys 
and  answered. 

On  October  23,  1865,  upon  the  stipulation  of  the 

guardian  and  the  attorneys  of  the  other  defendants, 

the  two  actions  were  consolidated  into  oxx©«     Four 
n— 36 
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days  subsequently  a^  decree  was  entered  in  this  con- 
solidated action,  and  it  would  seem  from  the  certifi- 
cate of  the  judge  of  the  court  appended  to  the  decree, 
that  it  was  entered  without  trial,  upon  the  consent  and 
agreement  of  the  parties.    By  this  decree  it  was  ad- 
judged that  a  partnership  had  existed  between  Eaton 
and  the  deceased,  which  embraced  all  the  property, 
real  and  personal,  and  all  the  business  of  both,   and 
that  in  this  partnership  Eaton  had  an  interest  of  one- 
fourth  ;  that  a  similar  copartnership  had  also  existed 
at  the  same  time  between  Gray  and  the  deceased,  in 
which  Oray  had  an  interest  of  one-third ;   that    the 
latter  copartnership  was  subject  to  the  copartnership  of 
Eaton ;  and  that  therefore  Eaton  should  first  take  one- 
fourth  of  the  estate,  and  Oray  one-third  of  the  remain- 
ing three-fourths,  and  that  the  other  two-fourths  should 
be  equally  divided  between  the  widow  and  child.     By 
the  decree  a  reference  was  also  ordered  to  a  commis- 
sioner, to  take  and  state  an  account  of  the  business, 
profits,  and  property  of  the  two  copartnerships,  with 
directions,  upon  the  confirmation  of  his  report,  to  sell 
all  the  property  of  both,  and  upon  the  confirmation 
of  the  sales  to  execute  proper  conveyances  to  the  pur- 
chasers. 

Upon  the  statement  of  the  accounts  by  the  commis- 
sioner, the  deceased  was  found  largely  indebted  to  each 
of  his  alleged  copartners.  Although  Gray  had  been 
interested,  as  pretended,  in  one- third  of  the  property  and 
profits  of  a  universal  copartnership  with  his  brother  for 
nearly  five  years,  and  had  been  oftentimes  pecuniarly 
embarrassed  in  transactions  with  other  jyarties,  and  on 
one  occasion,  as  late  as  March,  1863,  had  even  borrowed 
money  of  his  brother,  on  interest  at  the  rate  of  three  j)er 
cent,  a  month,  he  had  been  carefal  to  preserve 
untouched  his  proportion  of  the  laige  sums  and  prop- 
erty accumulated  by  the  alleged  copartnership,  and 
therefore  had  refrained  from  drawing  any  moneys  from 
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the  concern.  The  deceased,  in  the  meantime,  as  coun- 
sel very  pointedly  observe,  had  spent  the  money  of  the 
alleged  firm  as  freely  as  though  it  had  been  his  own. 
liike  prudential  considerations  appear  to  have  gov- 
erned, except  in  one  instance,  the  conduct  of  the  alleged 
partner  Eaton  during  the  period  of  two  years  and 
a  half.  It  very  naturally  turned  out,  under  thesecir- 
cumstances,  upon  the  accounting,  that  the  indebtedness 
of  the  deceased  to  both  copartners  for  the  excess  over 
his  share,  diuwn  by  him  from  the  concern,  was  large. 
It  was  found  to  be  so  large  that  it  absorbed  the  entire 
portion  of  the  estate  which  would  otherwise  have  gone 
to  the  widow  and  child.  Out  of  property  inventoried 
in  the  probate  court  of  San  Francisco  at  two  hundred 
and  thirty-seven  thousand  dollars,  there  was  nothing 
left  for  them ;  indeed,  the  estate  of  the  deceased  was 
brought  in  debt  to  these  alleged  universal  copartners 
over  thirty-five  hundred  dollars. 

By  a  decree  of  the  court,  bearing  date  on  April  7, 
1866,  the  report  of  the  commissioner  was  confirmed, 
and  a  sale  of  the  entire  property,  real  and  personal,  of 
the  alleged  copartnerships  was  ordered.  Objection  was 
taken  to  the  admissibility  of  this  decree,  to  which  we 
may  hereafter  refer.  But  we  shall  treat  the  decree  as 
properly  in  the  case.  The  sale  which  it  directs  was 
made  on  May  3,  1856.  At  that  sale  the  defendant  Lar- 
rimore  became  the  purchaser  of  the  property  in  contro- 
versy, and  subsequently  received  a  deed  from  the 
commissioner,  and  went  into  possession,  and  has  con- 
tinued in  the  possession  and^use  of  the  premises  ever 
since.    The  other  defendants  hold  under  him. 

On  appeal  to  the  supreme  court  of  the  State,  the 
decree  of  the  district  court  in  the  consolidated  action 
was  reversed,  and  it  was  held  that  the*  evidence  pre- 
sented did  not  warrant  the  conclusion  that  a  copartner- 
ship had  existed  between  William  H.  Gray  aud  the  de- 
ceased.   The  case  was  accordingly  rexx^^i^ded  to  the 


X 


648  Tenth  CiBCurr;  California.-*' 

Qnj  V,  Lanimore. ) 


district  court,  and  afterwards   both  suits  were   dis- 
missed. 

The  plaintiffs  then  brought  the  present  action  of 
ejectment.  The  defendants  rely,  as  we  have  already 
stated,  upon  the  validity.of  the  decree,  in  the  consoli- 
dated action,  for  the  sale  of  the  premises,  notwithstand- 
ing its  subsequent  reversal.  •  - 

On  the  other  hand,  the  plaintiffs  insist  that  the 
district  court  never  acquired  jurisdiction  of  the  x>erson 
of  the  child  Pranklina  by  service  of  summons  or  by  her 
appearance ;  and  that,  in  her  absence  as  a  party  to  the 
proceedings,  no  valid  decree  for  the  sale  of  the  allied 
partnership  property,  could  pass ;  in  other  words,  that 
she  was  an  indispensable  party  to  the  ascertainment  of 
the  debts,  and  the  settlement  of  the  accounts  of  the 
alleged  copartnerships  and  the  sale  of  the  proi)erty  be- 
longing to  them.  The  questions  presented,  then,  are : 
Was  she  brought  before  the  court  by  service  of  process, 
or  did  she  otherwise  appear  in  the  suits.)  And  if  she 
neither  was  served  nor  appeared,  was  it  competent  for 
the  court  to  proceed  with  the  suits  in  her  absence  t 

It  is  a  familiar  doctrine  that  the  jurisdiction  of  any 
court  over  either  the  i)erson  of  the  defendant  or  the 
subject  matter,  may  be  inquired  into  whenever  any 
right  or  benefit  is  claimed  under  its  proceedings.  The 
want  of  jurisdiction  will  render  its  judgments  and  de- 
crees unavailable  for  any  purpose.  Borden  v.  Fitch, 
15  Johns.  140  ;  Williamson  v.  Berry,  8  How.  541.  The 
doctrine  is  as  applicable  to  the  proceedings  of  courts 
of  superior  or  general  authority  as  it  is  to  courts  of  infe- 
rior or  limited  authority.  The  difference  between  these 
courts  in  this  respect  relates  only  to  the  presumptions 
raised  by  the  law.  With  reference  to  courts  of  superior 
or  general  authority,  jurisdiction  is  presumed  until  the 
contrary  appears  ;  but  with  reference  to  courts  of  infe- 
rior or  limited  authority,  the  jurisdiction  must  be 
affirmatively  shown  by  parties  who  claim  any  right  or 
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benefit  under  thefr^prbceeaings.    Mills  v.  Martin,  19 
Johns.  33;  Bloom  t). .Bnrdick,*!  JKZZ,  140. 

The  general  presumption'  indulged  in  support  of  the 
judgments  and  decrees  of  the '  supterior  courts  is,  how- 
ever, limited  to  jurisdiction  over  persons  within  their 
territorial  limits — ^persons  who  can  be  reached  by  tKeir 
process — and  also  over  proceedings  which  are  in  ac-' 
cordahce  with  the  course  of  the  common  law.  When- 
ever'it  ^appears,-  either  from  inspection  of  the  record  or 
by  evidence  outside^tlie  record,Hhit'th'e"defendants  were, 
at  the  time  of  the  alleged'service'upbhHhem;  beyoiid,the 
reach  of  the  process  of  the  courts  thie  presumption 
ceases,  and  the  burden  of  establishing  the  jurisdiction 
over  them  is  thrown  upon  the  party  who  invokes  the 
benefit  or  protection  of  its  judgments  and  decrees.  So, 
too;  the  presumption  ceases  when  the  proceedings  are 
not  in'alcJcdMjflice  with  the  course  of  the  common  law. 
With  reference  to  su6h''pi*6'ceediii'gs,«the  superior  courts, ' 
though  in  other  respects  possessing  general  authority, 
exercise  only  a  limited  and  special  jurisdiction.* 

In  the  bills  of  complaint  in  the  two  actions  of  Gray 
and  Eaton,  the  abselice  of  the  infant  Franklina  from 
California,  arid  :her  residence  in  another  State,  are  al- 
leged. The  presumption  of  juri^iptibn  i  over  her  per- 
son by  the  district  court  is  thereby  repelled,  and  it  re- 
mains for  the  defendants  to  show  that  by  means 
provided  by  the  statute  in  such  cases,  the  jurisdiction 


♦  In  Allen  c.  Blunt,  1  Blatchf,  C.Ct,  487,  it  was  held  by  Mr.  Justice 
Kelsoit,  that  the  record  of  a  judgment  in  the  circuit  court  of  the 
United  States  must  show  affirmatively  that  the  defeindoht  was  served 
with  process  within  the  district  where  *  the  suit  was  brought,  or  the 
judgment  will  be  void.  -  See,- also,  Shumway  «.  Stillman,  4  Gate,  292; 
and  Bissell  v,  Briggsj  9  Mcus.  469.  ,  •    -      -  '     .-  ■ 

Hallet  V,  Righters,  13  Bmo.  Pr.  43,  46 ;  Kendall  t).  Washburn,  14  Id. 
8S1 ;  Titus  v,  Relyea,  16  Id,  871,  873 ;  Zecharie  v,  Kerr  B  ^Sfmed^  &  M. 
645 ;  'Harris  «.  Hardeman,  14  How,  843.    See,  also,  TVvaitct^^  v.PoweVU 
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was  acquired.  The  statute  substitutes,  in  case  of  a 
non-resident  and  absent  defendant,  constructive  serrice, 
by  publication  of  the  summons,  in  place  of  personal 
service  ;  and  it  designates  the  &ct8  which  must  appear 
to  authorize  an  order  for  the  publication,  the  x>eriod  for 
which  the  publication  must  be  made,  and  the  manner  in 
which  such  publication  must  be  proved.  The  statute 
is  in  derogation  of  the  common  law,  and  its  provisions 
must  be  strictly  pursued.  A  failure  to  comply  with 
any  of  the  i)articulars  stated,  will  be  &tal,  unless  cured 
by  the  voluntary  api)earance  of  the  party. 

In  the  first  place,  to  obtain  the  order  it  njust  ap- 
pear, by  affidavit,  to  the  satisfaction  of  the  court  or  the 
judge,  that  the  defendant  is  at  the  time  a  non-resident, 
or  absent  from  the  State ;  and  that  the  plaintiff  has  a 
cause  of  action  against  him,  or  a  cause  of  action  for  the 
complete  determination  of  which  he  is  a  necessary  or 
proper  party.  Until  these  fects  appear-^not  by  the 
complaint,  but  by  affidavit — no  order  can  be  legally 
issued.  "In  granting  the  order,"  says  the  supreme 
court  of  the  State  in  a  recent  case,  "  the  court  or  judge 
acts  judicially,  and  can  know  nothing  about  the  &cts 
upon  which  the  order  is  to  be  granted,  except  from  the 
affidavit  presented  by  the  applicant.  There  is  no  other 
way  of  bringing  the  fact  of  residence  to  the  judicial 
knowledge  of  the  court  or  judge."  Ricketson  v.  Rich- 
ardson, 26  Oal.  149 ;  Pract  Actj  §  30.  In  the  second 
place,  the  order  must  direct  the  publication  to  be  made 
in  a  newspaper  to  be  designated  as  most  likely  to  give 
notice  to  the  defendant,  and  the  publication  must  not 
be  less  than  three  months.*  If  the  residence  of  the 
non-resident  or  absent  defendant  be  known,  the  order 
must  also  direct  a  copy  of  the  summons  and  complaint 
to  be  forthwith  deposited  in  the  post-office,  addressed 

'*'  '^  Calendar  and  not  lunar  months  are  meant."    McMillan  v.  Rich- 
ards, 9  Cal  874,  405,  430. 
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to  him  at  his  place  of  residence.  Pract.  Act,  §  31. 
And  in  the  third  phtce,  proof  of  such  service  must  be 
made  "by  the  affidavit  of  the  printer  or  his  foreman  or 
principal  clerk,  showing  the  same,  and  an  affidavit  of 
a  deposit  of  a  copy  of  the  summons  in  the  post-office, 
if  the  same  shall  have  been  deposited.''  -Pract 
Act,  §  32. 

Tested  by  these  provisions  of  law,  the  proceedings 
to  secure  service  by  publication  and  the  proof  of 
publication  were  defective  in  essential  particulars : 

1.  There  was  no  affidavit  presented  to  the  court  in 
either  case,  when  the  order  was  obtained.  The  action 
of  the  court,  so  far  as  the  record  discloses,  may  have 
been  taken  in  each  case  upon  the  verbal  statement  of 
the  plaintiff  or  of  his  counsel. 

2.  In  the  case  of  Eaton  v.  Palmer,  there  was  no 
affidavit  or  other  proof  of  publication  ;  and  in  Gray  v. 
TSsAon  the  affidavit  did  not  show  that  the  affiant  was 
either  "  the  printer  or  his  foreman  or  principal  clerk." 
It  merely  described  himself  as  being  the  clerk ;  it  did 
not  state  such  to  be  the  fact.  This  description  was  not 
a  compliance  with*  the  requirements  of  the  statute. 
The  authorities  are  uniform  on  this  point.  In  the  re- 
cent case  of  Steinback  7).  Leese,  27  Cal.  296,  in  the  su- 
preme court  of  the  State,  the  precise  question  was  con- 
sidered and  determined.  There  the  affiant  described  him- 
self as  principal  clerk  in  the  office  of  the  newspaper  in 
which  the  publication  was  made,  but  did  not  aver  that 
such  was  his  position  in  fact,  and  the  court  held  that 
the  affidavit  was  fatally  defective  ;  that  by  the  statute 
the  only  persons  competent  to  testify  as  to  the  pub- 
lication, are  the  "  printer  or  his  foreman  or  principal 
clerk ;"  and  that  the  affiant  is  one  of  them,  is  of  itself, 
a*  substantive  fact,  which  must  be  proved  as  such, 
before  the  court  can  proceed  to-  render  Judgment. 
Staples  D.  Fairchild,  3  J!f.  T.  (3  Comst)  ^  \  Payne  D. 
Young,  4  iy:  r.  (4  Seld.)  158. 
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There  was  an  attempt  made  to  supply  the  omissioii 
of  the  affidavit,  by  evidence  at  the  trial  that  the  afiCiant 
was  in  fact  the  principal  clerk  of  the  printer ;  bnt  snch 
evidence  was  clearly  inadmissible.  The  statute  pre- 
scribes the  character  of  the  evidence  which  shall  be 
produced,  and  by  whom  it  shall  be  given.  It  is  not 
sufficient  that  other  proof  equally  persuasive  and  con- 
vincing may  be  offered,  v  The  statutory  proof  will  alone 
suffice.    -,.',.  ...... 

If  the  omission  could  be  remedied  at  all  at  this  late 
day,  which  is  very  questionable,  it  could  only  be  done 
by  the  direct  action  of  the  court  to  which  the  record 
belongs.  It  is  not  competent  for  this  court  to  receive 
parol  testimony  to  supply  the  omission.  Noyes  v. 
Butler,  6  Barb.  617 ;  Lowry  v.  Cady,  4  Vt  606. 

The.  defects  stated  are  decisive  upon  the  question 
whether  the  district  court  ever  acquired  j  uilsdiction 
over  the  person  of  the  infant  Franklina.  As  to  her,  the 
alleged  record  of  that  court  is  no  record.  The  position 
urged  by  counsel,  that  the  mother,  as  the  natural 
guardian  of  the  infant,  had  the  right  to  appear  for  her 
without  service  on  her,  does  not  require  consideration, 
for  no  such  appearance  was  made  or  attempted.  The 
guardian  ad  litem  for  the  infant  was  appointed  upon, 
the  application  of  the  plaintiff  in  each  case.  But  were 
it  otherwise,  the  result  would  be  the  same.  There  can 
be  no  appearance  of  the  infant  until  a  guardian  ad  li- 
tem is  appointed,  and  no  such  appointment  can  be 
made  until  service  on  the  infant  is  effected.  Gray  v. 
Palmer,  9  Cal.  628.  The  appearance  of  the  mother 
on  her  own  behalf,  or  any  request  by  her  attorney  for 
the  appointment  of  a  guardian,  could  not  dispense  with 
the  service. 

The  infant  not  having  been  brought  into  court,  the 
next  Inquiry  is  as  to  the  effect  of  the  proceedings  and 
decree  upon  the  interests  of  the  widow  Matilda. 

The  object  of  the  two  actions  of  Gray  and  Eaton, 
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and  of  course  of  the  consolidated  action,  was,  as  al- 
ready stated,  to  settle  np  the'  aflfairs  of  the  alleged  co- 
partnerships, and  to  obte.in  a  distribution  of  the  effects 
and  property  of  the  "copartners  according  to  their  re- 
spective interests.  To  these  actions,  the  deceased,  had 
he  been  living,  would  have  been  an  indispensable'party, 
their  aim  being  to  disposed  of  property  the  title  to 
which  stood  in  his  name, rand  of; which  he  was  appar- 
ently the  sole  owner,  f^  Any; decree: therein  distributing 
or. selling  the  .property :i without  his  presence  would 
have  been  a  nullity,  a  confiscation .  of  his  r  rights  with- 
out hiff  day  in  courtr— a  simple  act  oft  judicial. usurpa- 
tion. *  The  same  necessity  which  would  ^.  have  required 
the  presence  of  the  deiceased,*  had  he  been  living,  ex- 
acts the  presence  of  those  who,  upon  his  death,  be- 
came clothed  with  the  title  and  apparent  ownership  of 
the  property.  To  reach  the  property,  and  give,  the 
court  authority  to  interfere  with  it,  and  divest  the  own- 
ers of  their  title  bylofderihg'asale^  it -was'  necessary  to 
establish  the  existence  of  the  alleged  copartnerships, 
and  that  there  were  debts  owing  by  them.  Both  of 
these  facts  were  essential  to  the  jurisdiction  of  the 
court,  and  the  foundation  of  the  entire  proceedings. ' 
The  establishment  of  either  of  them  necessarily,  affected, 
to  the  same  extent,  the  interests  of  t  both  the  widow  and 
child.  *  If '  the  copartnerships  existed  they  embraced 
the  property  claimed  by  both ;  they  could  not  exist 
with  reference  to  the  interest  which  descended  to  the 
widow,  and  not  also  exist. with,  reference  to  the  interest 
which  descended  to  the  ctild.  They  embraced  the 
whole  interest  in  the  property, — not  an  undivided  inter- 
est. Therefore,  no  valid  determination  of  the  fact  of 
copartnership  could  be  made  against  the  widow  which 
would  not  be  equally  valid  against  the  child ;  and  if 
no  valid  determination  could  be  made  against  the  child, 
she  not  being  brought  into  court,  there  co^^  ^^  none 
against  the  widow.    The  fact  of  copj^^vfjxeTship  being 
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established,  its  operation  upon  the  copartnership  prop- 
erty was  incapable  of  division  or  abridgment. 

The  same  objections  apply  to  the  debts  alleged  to 
be  owing  by  the  copartnerships.  If  they  were  l^ally 
established,  they  become  liens,  not  ni>on  the  interest  of 
the  widow  alone,  but  npon  the  entire  property. 

The  conclusion  which  follows  from  these  views  is, 
that  the  child  Franklina  was  an  indispensable  party 
to  any  valid  adjudication  of  the  facts  of  partnership 
and  debt,  and  consequently  to  any  binding  decree  for 
the  sale  of  the  alleged  copartnership  property.* 

The  doctrine  of  equity,  when  some  of  the  i>arties 
are  out  of  the  jurisdiction  of  the  court,  is  well  stated 
by  Mr.  Justice  Story,  in  his  Equity  Pleadings^  section 
81,  82,  and  83.  After  commenting  upon  the  general 
role  that  all  persons  legally  or  beneficially  interested 
in  the  subject  matter  of  a  suit  in  equity  should  be  made 
parties,  and  stating  an  exception  with  reference  to  per- 
sons  without  the  jurisdiction,  who  cannot  conse- 
quently be  reached  by  the  process  of  the  court,  the 
learned  justice  says :  **  It  is  an  important  qualification 
engrafted  on  this  particular  exception,  that  persons 
who  are  out  of  the  jurisdiction,  and  are  ordinarfly 
proper  and  necessary  parties,  can  be  dispensed  with 
only  when  their  interests  will  not  be  prejudiced  by  the 
decree,  and  when  they  are  not  indispensable  to  the 
just  ascertainment  of  the  merits  of  the  case  before  the 

♦  See  Barney  ©.  Baltimore  City,  6  WalL  284 ;  Shields  «.  Barrow,  17 
E<m,  189,  140,  141 ;  Cameron  i).  McRoberts,  8  Wheat.  591 ;  Mal- 
low V,  Hinde,  13  Id,  198. 

In  the  case  of  the  Fourth  National  Bank  of  the  City  of  New  York 
9.  New  Orleans  &  CarroUton  R  R.  Co.,  recently  decided  by  the 
supreme  court  of  the  United  States,  it  was  held  unanimously  that 
in  a  suit  for  the  settlement  of  the  accounts  of  a  copartnership,  all  the 
copartners  were  indispensable  parties;  and  that  no  decree  therein 
could  be  rendered  until  all  the  partners  were  made  parties ;  and,  that 
if  this  was  impossible,  and  a  decree  could  not  be  made  without  pre- 
judice to  one  not  a  party,  the  suit  must  be  dinmssed.     11  Wall. 
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court.  The  doctrine  ordinarily  laid  down  on  this  point 
is,  that  wh^i  the  persons  who  are  out  of  the  jurisdic- 
tion are  merely  passive  objects  of  the  judgment  of  the 
court,  or  their  rights  are  merely  incidental  to  those  of 
the  parties  before  the  court,  then,  inasmuch  as  a  com- 
plete decree  may  be  obtained  without  them,  they  may 
be  dispensed  with.  But  if  such  absent  persons  are  to 
be  active  in  the  performance  or  execution  of  the  decree ; 
or  if  they  have  rights  wholly  distinct  from  those  of  the 
other  parties ;  or  if  the  decree  ought  to  be  pursued 
against  them ;  then  the  court  cannot  properly  proceed 
to  a  determination  of  the  whole  cause  without  their  be- 
ing made  parties.  And,  under  such  circumstances, 
their  being  out  of  the  jurisdiction  constitutes  no  ground 
for  proceeding  to  any  decree  against  them  or  their 
rights  or  interests ;  but  the  suit^  so  far  at  least  as  their 
rights  and  interests  are  concerned,  should  be  stayed  ; 
for  to  this  extent  it  is  unavoidably  defective.  In  many 
instances,  the  objection  will  be  fatal  to  the  whole  suit*' 
The  case  of  a  bill  brought  by  one  partner  against 
several  other  copartners,  one  of  whom  was  out  of  the 
jurisdiction,  praying  for  an  account  and  dissolution  of 
the  copartnership,  is  given  by  Story  in  illustration  of 
this  last  position,  that  the  objection  will  sometimes  be 
fatal  to  the  whole  suit,  for  "  the  absent  partner,"  says 
the  justice,  *' would  have  a  distinct  and  independent 
interest,  and  would  seem  to  be  an  indispensable  party, 
since  the  decree  must  affect  that  interest,  and  indeed 
would  pervade  the  entire  operations  of  the  partner- 
ship." The  case  of  Brown  v.  Blount,  2  Jitt^s.  <fe  M. 
83,  is  also  referred  to,  as  illustrating  the  same  position. 
In  that  case  a  judgment  creditor  of  one  Blount  had 
sued  out  a  writ  of  elegit  upon  his  judgment,  and  had 
filed  his  bill  to  reach  certain  real  estates,  which  were 
vested  ia  trustees  upon  certain  trusts,  under  which 
Blount  was  entitled  to  the  rents  and  profits  Auxmg  hla 
life.    The  trustees  and  certain  parties  VnVgfe^^  xmder 


656  Tettth  Gibouit  :  California.* 

- 

Gray  9.  Lurimere. 

the  tmsts,  and  others  having  a  chairge  upon  the  trosfe 
estate,  were  made  x)artieSy  but  Blount  wasabixiad,  and 
had  been  for  years  previous  to  the  institution  of  the 
suit,  and  was  therefore  not  made  a  partyl    The  court 
held  that  '^Blount  being  the  x>9r8bn  whose  interests 
were  sought  to  be  affected  by  the  decree,  the  suit  could 
not  proceed  in  his  absence/'    See,  in  further  illustra- 
tion of  the  doctrine  stated,  MVford  Ch.  PL  31,  32 ; 
Inchequin  v.  French,  1  Ambler^  83 ;  Fell  %.  Brown,  2 
Brown  Ch.  Cos.  276;  Beaumont  v.  Meredith;  3  Ves.- 
&  B.  180;  Evans  x.  Stokes,   1  Keeri^  38; 'Russell  v. 
Clark,  7  OraTich,  98 ;  Mallow  v.  Hinde,  12  WTieat.  194 ; 
Fuller  T.  Benjamin,  23  Me.  266 ;  Sparr  v.  ScoviUe,  3 
Oash.  578. 

In  Evans  n.  Stokes,  the  bill  was  filed  to  have  the 
affiiirs  of  a  joint  stock  company — ^which  was  a  cojjart- 
nership— wound  up  and  settled  under  the  decree  of  the 
court,  and  accounts  of  the  partnership  property  taken, 
and  a  sale  of  some  portion  of  the  property  made  by  the 
directors  set  aside  ;  and  it  was  held  that  aU  of  the  mem- 
bers of  the  com])any,  however  numerous,  must  be 
made  parties.  "  It  is  perfectly  obvious,"  said  the  mas- 
ter of  the  rolls,  "  that  a  suit,  where  all  the  accounts  of 
the  partnership  are  to  be  taken,  and  the  -  rights  of  all 
the  parties  are  to  be  determined,  as  between  themselves, 
and  under  the  various  circumstances  in  which  they 
stand  in  relation  to  each  other,  some  of  tliem,  for  in- 
stance, having  paid  their  calls,  and  others  having 
omitted  to  do  so,  cannot  be  prosecuted  in  the  absence 
of  any  of  those  parties.'* 

The  case  of  Fuller  v.  Benjamin  is  equally  pointed. 
In  that  case  four  persons  had  been  copartners,  two  of 
whom  had  become  insolvent,  and  were  out  of  the  State ; 
the  suit  was  brought  by  one  of  the  partners  against  the 
solvent  member.  On  demurrer  for  want  of  parties, 
the  court  said:  ^^In  cases  of  partnership  it  must  be 
difficult,  if  not  impracticable,  to  proceed  in  equity,* 
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without  the  presence*  of  kll  the  copartners,  or.  their  legal 
representatives.  Each  must  be  expected  to  have  claims, 
either  for  services  rendered  or  advances  made,  without 
the  adjustment  of  which  it  will.be  impossible  to  as- 
certain what  may  be  due  from  or  to  the  joint  concern  by 
each;  or  what  Just  claim  any  one  or  more  of  them 
may  have  against.,  any.  one  or.  more  of .  the  others. 
Until  such  an  ascertainment  shall  have  been. made  it 

to 

will  be  impossible  to  pass .  a  decree,  which  shall  be 
founded  upon,  the  principles  of  justice,  as  to  their 
several  rights.'*  And  again:  ''The  plaintiff  in  this 
would  seem  to  be  without  remedy,  either  at  law.  or  in 
equity.  In  Story  on  Equity  Pleadings^  sections  82, 
83,  152,  and  218,  it  is  clearly  shown,  ttiat  a  court  of 
equity  cannot  take  cognizance  of  a  case  in  the  predica- 
ment of  the  one  here,  exhibited.  Although  the  part- 
ners not  present  are  insolvent,  yet  they  are  indispen- 
sable parties,  whose  rights  might.be  aflfected  by  a  de- 
cree, and  who  must  be  present  to  be  able.to  afford  in- 
formation as  to  their,  own  claims  in  connection  with 
those  of  the .  others  ;  and  if  bankrupts,  their  assignees 
should  be  made  parties."     •         .    =  ^ 

The  condition  of  the  alleged  copartners.  Gray  and 
Eaton,'might  have  been. similar  to. that  of  the  plaintiff 
in  this  last  case — without  relief  either  at  law  or  in 
equity— had  there  not: been  a  provision  in  the  legisla- 
tion of  the  State  for  securing  service  by  publication 
upon  the  non-resident  infant.  As  they  did  not  pursue 
the  course  pointed  out  by  the  statute,  their  present 
position  with  reference  to  the  subsequent,  proceedings, 
and  the  decree  rendered  is  precisely  what  it  would  have 
been,  if  no  such  statute  had  existed.    ,     . 

The  principle  upon  which  the  sevet^^  cases  cited 
proceed  is  fundamental,  and  underlie^  VH^  aflLoAmstta- 
tion  of  justice  in  all  courts  of  equity 

The  conclusion  which  we  have   v^       ^y^^  vssSsssi^  \\. 
unnecessary  to  pass  upon  the  obj^^^^^     Kjz!)^^'^  ^  ^^ 

\^0 


r 
/ 


/ 


/ 


I 


668  Teitth  CiBctJiT ;  Califobnia. 

Gray  e.  Lairimore. 

introductioQ  of  the  decree  of  April  7,  1866.  The  de- 
cree has  never  been  produced  upon  any  previous  trial 
of  the  actions  brought  by  the  widow  and  child ;  it  is 
not  embraced  in  the  judgment  roll  of  the  consolidated 
action  of  Gray  and  Eaton ;  it  did  not  form  any  portion, 
of  the  record  which  was  presented  in  that  action  to  the 
supreme  court  of  the  State,  or  of  the  record  in  the  re- 
cent action  of  ejectment  of  Gray  against  Brignardello 

.  before  the  supreme  court  of  the  United  States.  For 
nearly  nine  years  the  original  document,  signed  by  the 
district  judge,  has  lain  unknown  in  the  desk  of  the  com* 
missioner  in  this  city.  It  appears,  also,  that  subse* 
quently,  on  May  14,  1866,  the  decree  was  amended - 
for  some  alleged  want  of  conformity  to  the  previous 
report  of  the  commissioner,  and  that  a  new  decree  was 
substituted  in  its  place.  It  may  well  be  doubted 
whether,  under  these  circumstances,  the  decree  should 
have  been  received  in  evidence ;  but,  as  stated,  the  ques- 
tion of  its  admissibility  is  rendered  immaterial  firom  the 
conclusions  reached  on  other  grounds. 

The  tax  deeds  produced  by  the  defendant  Larrimore 
do  not  aid  the  defense.  He  was  in  possession  of  the 
premises  at  the  time  the  taxes  were  levied  and  the  sales 

'  by  the  tax  collector  were  made,  and  it  was  his  duty  to 
have  paid  the  taxes.  Moss  v.  Shea  covers  his  case — ^25 
Col.  38.  Nor  did  the  assessment  roll  for  the  years  in 
which  the  taxes  were  unpaid  show  any  valuation  of  the 
property.  Hurlburt  v.  Butenop,  27  CaZ.  60  ;  Woods  v. 
Freeman,  1  Wall.  898. 

.  As  to  the  rents  and  profits  of  the  premises  since  the 
defendant  Larrimore  went  into  possession,  there  is  some 
conflict  in  the  evidence.  Our  conclusion  is  tHat  the 
premises  have  been  worth  to  him  since  May  25, 1856, 
one  hundred  dollars  a  month,  and  that  amount  will  be 
found  as  the  monthly  rents  and  profits. 

The  plaintiffs  are  entitled  to  a  joint  judgment  agamst 
all  the  defendants  for  the  possession  of  the  premises  in 
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controversy,  and  tlie  plaintiff  Franklina  to  a  several 
judgment  against  the  defendant  Larrimore  for  one-half 
of  the  estimated  rents  and  profits  from  May  26,  1856, 
and  the  plaintiff  Matilda  to  a  several  judgment  against 
him  for  the  remaining  half  of  the  rents  and  profits, 
commencing  three  years  before  the  filing  of  the  com- 
plaint in  the  present  action ;  the  rents  and  profits  to 
be  calculated  in  both  cases  up  to  this  date. 

Judgment  accordingly. 


KELLOM  V.  EASLEY. 

Circuit  Oourty  Eighth  Circuit;  District  qf  Nebraska^ 

May  2!,  1870. 

Assignability  of  Land  '  Patents. — Requisites  op 

Bill  op  Review. 

Under  section  12  of  the  act  of  September  4,  1841,  5  8t(U,  at  L.  458, 
relating  to  pre-emptions  of  the  public  lands, — ^which  proyides 
that  ^^all  assignments  and  transfers  of  the  right  hereby  secured, 
prior  to  the  issuing  of  the  patent,  shall  be  null  and  void,''  a  pre- 
emptioner,  though  he  has  a  certificate  of  purchase,  cannot,  prior  to 
the  issue  of  the  patent,  convey  the  land. 

Conyeyances  made  by  a  pre-emptioner  before  patent  issued,  are  void, 
and,  if  he  fails  ever  to  obtain  a  patent,  can  operate  neither  by  way 
of  grant  or  estoppeL 

A  bill  of  review  should  state  the  former  proceedings,  and  wherein  the 
party  exhibiting  it  considers  himself  aggrieved.  The  sufficiency  of 
aUegations  in  this  respect,  considered  and  decided. 

Hearing  upou  a  bill  of  review. 

Harrison  Johnson,  nnder  the  act  of  September  4, 


I 
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1841,  5  Stai.  at  L.  453,  pre-empted,  and  in  1857  entered, 
by  virtae  of  that  act,  the  premises  in  question  in  this 
suit ;  and  afterwards,  during  the  latter  year,  conveyed 
the  premises,  by  absolute  deed  with  warranty,  to  one 
Test,  to  secure  a  sum  of  money  borrowed  by  him  from 
Easley  and  Willingham,  and  for  which  he  executed  to 
them  his  promissory  note.  •  Test  subsequently  conveyed 
to  Willingham.  This  debt  to  Easley  and  Willingham 
was  never  paid. 

The  land  thus  pre-empted  by  Johnson  was  near  to, 
if  not  partly  within  the  city  of  Omaha ;  and  that  city 
contested,  before  the  land  department  of  the  United 
States,  at  Washington,  the  validity  of  Johnson's  pre- 
emption right  and  entry ;  and  such  proceedings  were 
had  that  Johnson's  entry  was  vacated  and  set  aside, 
and  the  land  ordered  to  be  sold  at  public  sale  by  the 
local  land  officers  at  Omaha.  Pending  this  contest, 
Johnson  wa,s  embarrassed  with  debts,  and  it  is  quite 
probable  that  the  order  vacating  his  entry  and  direct- 
ing the  sale  of  the  land  was  made  with  his  consent,  if 
npt  in  part  by  his  procurement. 

The  officers  fixed  upon  August  18, 1860,  as  the  date 
of  the  sale  of  the  one  hundred  and  sixty  acres  on  which 
Johnson  had  claimed  the  pre-emption  right.  His 
creditors  met  with  a  view  to  bid  upon  the  land,  which, 
by  this  time,  had  become  of  considerable  value.  Prior 
to  the  sale,  a  meeting  of  Johnson  and  his  creditors  was 
held,  at 'which  Johnson  proposed,  in  substance,  that 
the  creditors  should  surrender  and  cancel  their  claims 
against  him  ;  that  they  might  then  bid  in,  without  oppo- 
sition from  him,  eighty  acres  of  this  land ;  and  that  his 
mother  should  then  be  allowed  to  bid  in  the  other  eighty 
acres  without  opposition  from  the  creditors. 

Easley  and  Willingham,  and  also  one  Beers,  claim- 
ing to  be  mortgagees,  did  not  consent  to  this  proposi- 
tion, because  the  other  creditors  would  not  recognize 
their  priority,  and  insisted  that  all  the  creditors  should 
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stand  on  an  equal  footing ;  and  these  mortgage  credit- 
ors left  the  meeting  before  the  final  agreement  was  con- 
cluded between  the  assenting  creditors  and  Johnson. 

That  agreement  was  reduced  to  writing  on  the 
morning  of  the  day  on  which  the  sale  was  to  take  place, 
and  was  signed  by  Johnson  and  nine  of  his  creditors ; 
the  mortgagees  and  certain  other  creditors,  absent  or 
not  assenting,  and  representing  about  one-half  in 
amount  of  Johnson's  debts,  did  not  sign  the  contract, 
or  come  into  the  arrangement.  By  this  contract,  the 
creditors  executing  it  agreed  that  the  principal  sum 
and  ten  per  cent,  interest  should  be  the  basis  for  ascer- 
taining the  amount  due  to  them  severally  by  Johnson ; 
three  persons  were  named  as  "a committee,  whose  duty 
it  should  be  to  ascertain  the  just  amount  due  from 
Johnson  on  the  above  basis,  which  shall  be  deemed  the 
true  amount,  and  from  whose  finding  there  shall  be  no 
appeal ;"  the  creditors  were  to  present  their  claims  to  the 
committee  without  delay,  "with  such  evidences  as  they 
may  have  of  the  genuineness  thereof,  in  default  whereof 
the  creditors  so  in  default  shall  be  debarred  from  any 
benefit  under  this  agreement,  and  the  said  Johnson 
shall  be  forever  discharged  from  all  liability  to  them, 
and  the  benefits  wjilch  they  would  have  derived  shall 
revert  and  go  to  the  said  Johnson." 

By  the  contract,  it  was  provided  also,  that  KeUom, 
one  of  the  creditors,  should  buy  in  eighty  acres  in  trust 
for  himself  and  the  other  creditors,  to  be  divided  be- 
tween the  creditors  in  proi)ortion  to  the  amount  of  their 
claims  as  found  due  from  Johnson  to  them  by  the  com- 
mittee in  the  manner  above  stated. 

The  sale  took  place  ;  Kellom  bought  in  one  eighty 
acres  at  the  minimum  price,  and  Mrs.  Johnson  the 
other  at  the  same  price. 

One  of  the  creditors,  Smith,  who  signed  the  agree- 
ment, presented  his  claim,  evidenced  by  a  ptomissory 

note,  to  the  committee.  The  committer  v/%rt\^^ied  of  him 
11—36  ^^^ 
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additional  evidence  of  his  debt,  foiling  to  produce 
which  his  claim  was  not  allowed  by  the  committee.  It 
amounted  to  one  thousand  and  thirteen  dcdlarsy  aad 
constituted  (in  round  numbers)  one-ninth  part  of  the 
aggregate  sum  of  the  claims  of  all  the  creditors  who 
signed  the  contract. 

Kellom  shortly  afterwards  conveyed  to  the  creditors 
who  signed  the  contract,  excepting  Smith,  all  of  the 
eighty  acres,  except  the  parcel  retained  by  him  on 
account  of  his  own  debt.  That  is  to  say,  the  wlKde 
eighty  was  partitioned  between  Kellom  and  the  other 
creditors  who  signed  the  contract,  excluding  Smith.  In 
the  partition  it  was  considered  that  Smith  had  no  right, 
and  that  Johnson  was  not  entitied  to  the  share  that 
would  have  faUen  to  Smith  had  his  debt  been  recognized 
by  the  committee. 

Afterwards,  in  July,  1863,  Willingham  and  Easley 
filed  a  bill  in  equity  against  Jphnson,  Kellom,  and 
others,  claiming  that  they  were  mortgagees  of  Johnson, 
by  reason  of  the  deed  from  him  to  Test,  and  from  Test 
to  Willingham,  before  mentioned.  They  also  claimed 
that  the  contract  between  Johnson  and  the  creditors 
was,  that  the  eighty  acres  bid  in  by  Kellom,  were  to  go 
to  pay  aU  of  the  debts  of  Johnson,  whether  the  cred- 
itors' names  were  affixed  to  the  contract  or  not,  and 
that  if  any  of  the  creditors  should  not  come  in,  that 
Johnson  was  to  have  such  portion  of  the  eighty  acres 
as  would  have  fallen  to  such,  had  they  acceeded  to  the 
arrangement ;  that  one-half  the  amount  did  not  come 
in,  and  hence,  on  thi^  theory,  Johnson  was  entitied  to 
one-half  of  the  land,  and  they,  Willingham  and 
Easley,  as  mortgagees,  were  entitied  to  a  decree  of  fore- 
closure as  against  this  interest. 

Kellom  and  the  oth^  defendants  resisted  this  bill ; 
testimony  was  taken ;  the  original  agreement  was  not 
produced,  nor  any  copy  thereof ;  secondary  evidence 
of  its  contents  was  given,  and  at  the  May  tarm,  1867^ 
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of  this  court,  a  decree  was  passed  sustaining  the  view 
of  Willingham  and  Easley,  holding  that  Johnson  was 
entitled  to  an  undivided  half  of  the  eighty  acres  pur- 
chased by  Kellom,  and  that  Willingham  and  Easley' s 
mortgage  was  a  lien  upon  this  interest ;  and  subjecting 
it  to  the  payment  of  the  mortgage  debt. 

In  the  November  following,  Kellom  and  others  (de- 
fendants to  the  original  bill),  filed  the  present  bill  of 
review,  making  Easley  and  Willingham  and  others  de- 
fendants thereto. 

In  the  biU  of  review  it  was  alleged  that  the  decree  was 
erroneous  on  the  face  thereof,  in  certain  particulars 
specified ;  and  it  was  particularly  alleged  that  the  com- 
plainants therein  had,  since  the  decree  was  made,  dis- 
covered, for  the  first  time,  a  copy  of  the  written  contract 
of  August  18, 1860,  between  Johnson  and  his  creditors, 
and  that  this  established  the  agreement  to  be  as  they 
maintained  it  was,  and  not  to  be  as  found  by  the  decree  of 
the  court.  Answer  was  made  and  testimony  taken  upon 
the  bill  of  review. .  What  purported  to  be  a  copy  of  the 
agreement  between  Johnson  and  nine  of  his  creditors 
was  produced ;  this  showed  that  the  contract  was  made 
between  Johnson  and  "  certain  of  his  creditors,"  not  all 
of  them,  and  that  only  those  who  signed  were  to  be 
entitled  to  its  benefits.  Among  others  it  was  signed  by 
the  creditor  Smith,  whose  claims  the  committee  re- 
jected, as  before  mentioned. 

The  cause  was  heard  before  Dillon,  circuit  judge, 
and  Dundy,  district  judge. 

Other  material  facts  are  stated  in  the  opinion. 

Daniel  QavM^  for  complainants. 

/.  M.   Woolvxyrthy  for  defendants. 

Dillon,  J.,  delivered  the  opinioix  ^j  liSxe  totoI, — 
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If  Wmingham  and  Eaaley  have  no  lien  on  the  land 
which  they  are  seeking  to  subject  to  their  debt  against 
Johnson,  or  if  Johnson  has  no  interest  in  this  land,  in 
either  event  their  bill  to  foreclose  cannot  be  main- 
tained. 

The  first  inquiry  is :  Have  Willingham  and  Easley 
any  lien  on  the  land  in  question  i  The  basis  of  their 
claim  to  a  lien  is  the  deed  from  Johnson  to  Test.  John- 
son, it  will  be  recollected,  pre-empted  the  land  under 
the  act  of  Congress  of  September  4,  1841,  and  after  he 
had  entered  it,  and  before  his  entry  was  canceled  by 
the  department,  he  made  the  deed  to  Test.  This  deed 
is  absolute  in  form,  and  contains  covenants  of  wairanty . 
It  was,  in  fact,  a  mortgage,  having  been  made  to  secure 
money  borrowed  by  Johnson  of  Willingham  and  Eas- 
ley. NopateTtt  was  ever  issTied  to  Johnson  under  his 
pre-emption  and  entry.  Subsequently,  the  land  in 
question  was  sold  by  the  United  States  to  Kellom  at 
the  time  and  under  the  circumstances  appearing  in 
the  statement  of  the  case.  It  is  claimed  by  Kellom 
and  those  whose  interests  are  adverse  to  Willingham 
and  Easley,  that  the  latter  have  no  lien,  because  the 
deed  from  Johnson,  which  is  relied  on  to  create  such 
lien,  is  absolutely  void. 

This  objection  is  based  upon  and  involves  a  con- 
structidh  of  section  12  of  the  aforementioned  act  of 
September  4,  1841,  which  provides  that  "all  assign- 
ments and  transfers  of  the  right  hereby  secured,  prior 
to  the  issuing  of  the  patent,  shall  be  null  and  void." 

Does  this  intend  to  prohibit  the  pre-emptioner 
from  all  alienations  of  the  property  which  he  has  ac- 
quired under  the  pre-emption  act,  prior  to  the  issuing 
of  the  patent?  Or  does  it  intend  simply  to  prevent 
the  transfer  of  the  right  to  pre-empt  ?  That  it  means 
the  former,  was,  by  Mr.  Justice  Miller,  expressed  to 
be  his  opinion  in  the  case,  of  Beers  v.  KeUom,  decided 
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in  this  court,  and  arising  out  of  the  transactions  now 
in  controversy. 

This  view  seems  to  be  the  one  best  sustained  by 
the  terms  of  .the  statute,  which,  when  plain,  should  be 
regarded  and  followed  by  the  courts;  and  not  frittered 
away  by  subtle  and  nice  refinements^ 

UntU.  payment  made  for  the  land  and  certificate  of 
purchase  procured,  the  pre-emptioner  has  nothing 
which  he  could  assign  or  transfer.  If,  after  certificate 
of  purchase  is  obtained,  there  was  intended  to  be  no 
restriction  on  the  disposition  of  the  land  by  the  pre- 
emption purchaser,  why  did  the  act  use  the  words 
"prior  to  the  issuing  of  the  patent?" 

If  such  restriction  was  intended,  how  natural  the 
use  of  the  words  last  quoted. 

The  other  view  is  that  the  "right  secured"  is  the 
right  to  pre-empt,  that  is,  to  purchase  the  land  on  cer- 
tain terms  and  conditions  preferably  to  others,  and  this 
right  is  fully  secured  when  the  purchase  is  made  of  the 
United  States.  The  right  thus  preferably  to  purchase 
it  is  admitted  cannot  be  transferred,  and  it  is  this  alone 
(it  is  argued)  which  is  prohibited.  If  so,  why  did  the 
statute  use  the  words,  "prior  to  the  issuing  of  the  pat- 
eni^^  instead  of  prior  to  the  issuing  of  the  certificate  f 

Again,  this  view  "best  accords  with  the  obvious  pur- 
pose and  policy  of  the  pre-emption  privilege. 

The  object  of  the  government  was  in  part  to  induce 
settlemente  upon  the  public  lands,  but  chiefly  to  con- 
fer the  preferable  right  to  purchase  upon  those  persons, 
usually  in  indigent  circumstances,  who  actually  settled 
or  improved  them.  It  was  not  to  aid  the  speculator  in 
lands.    Marks  m.  Dickson,  20  Hi/w.  601,  606. 

It  is  plain  that  pre-emptions  merely  for  purposes  of 
speculation  will  be  less  likely  to  be  made  if  the  pre- 
emptor  is  obliged,  before  alienating,  to  wait  for  the 
patent  to  issue.  • 

Again :  there  was  a  similar  provision  in  the  prior 
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act  of  May  39,  1830,  4  SUxt.  at  L.  430,  §  S.  The  lan- 
guage of  the  two  acts,  in  this  respect,  is  almost  liter- 
ally the  same.  By  the  act  of  January  23,  1832,  4  Std. 
aJt  L.  406,  the  prohibition  as  to  assignments  and  trans- 
fers of  the  right  of  pre-emption,  contained  in  the  act  of 
1830,  is  removed,  and  it  is  provided  that  ^^  All  jyersons 
who  have  purchased  lands  under  the  act  of  May  29, 
1830,  may  assign  and  transfer  their  certificates  of  pur- 
chase, or  final  receipts,  and  x)atents  may  issue  in  the 
name  of  such  assignee,  anything  in  the  act  aforesaid  to 
the  contrary  notwithstanding.  • 

This  shows  that  the  language  in  question  was 
understood  by  Congress  as  restricting  alienations  by 
the  pre-emptor  after  payment  and  before  patent  is- 
sued. 

The  effect  of  allowing  such  transfers  was  seep  to  be 
such  that  Congress,  in  passing  the  carefully-framed  act 
of  September  4, 1841,  renewed  the  prohibition  against 
transfers,  which  was  contained  in  the  act  of  1830.  The 
government  had  vdtnessed  the  practical  operation  of 
the  two  opposite  policies,  and  the  judgment  of  Con- 
gress, as  embodied  in  the  later  act,  as  to  which  is  the 
better  policy,  should  be  respected  by  the  courts,  and 
the  language  of  the  statute  should  be  allowed  its  natu- 
ral and  fair  meaning. 

Our  attention  has  been  called  to  no  decision  of  the 
supreme  court  of  the  United  States  upon  the  point  un- 
der consideration,  and  it  is  presumed  it  has  never  been 
determined  by  that  tribunal.  Thredgill  ^.  Pintard,  12 
How.  24,  and  Marshall  n.  Bush,  6  Id.  284,  are  referred 
to  by  counsel,  but  the  question  now  before  us  is  one 
which,  it  is  evident,  was  not  ruled  by  the  court  in 
either  of  those  cases. 

The  question  has,  however,  been  frequently  before 
the  State  courts,  and  they  have  with  great  uniformity 
held  that  the  pre-emptioner  had  no  transferable  right 
prior  to  the  issuing  of  the  patent    Arbour  %.  Nettles, 
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12  La.  An.  217  ;  Ponmer  7>.  White,  2  Id.  974 ;  Penn 
V.  Ott,  Id.  283 ;  Stanbangli  9.  Wilson,  IS  Id.  ^4^ ; 
Steams  v.  Hay,  1  77u2.  247;  McElyea  v.  Hayter,  2 
Port.  {Ala.)  148 ;  Cundiflf  t>.  Orms,  /e?.  68 ;  Olen  v. 
Thistle,  28  Jfi^*.  42,  49 ;  Wilkinson  v.  Mayfield,  27 
Id.  642 ;  McTyer  r>.  McDowell,  36  Ala.  89 ;  Paulding 
V.  Grimslej,  10  3to.  210 ;  Contra^  Bandall  v.  Edeit,  7 
Minn.  460. 

If  this  is  the  trae  view  of  the  statute,  the  deed  from 
Johnson  to  Test  was  null  and  void,  and  neither  by  rea- 
son of  the  grant  it  purported  to  make,  or  the  covenants 
it  contained^  can  it  operate  as  an  estoppel ;  and  any  sub- 
sequent interest  acquired  by  Johnson  would  not  inure 
to  the  benefit  of  the  grantee  named  in  tl^e  deed.  Doe 
V.  Hays,  and  McElyea  v.  Hayter,  iibi  supraj  are  ex- 
press a^uthorities  on  this  point. 

To  hold  otherwise  would  enable  parties  easily  to 
evade  the  statute^  and  defeat  its  policy  and  purpose  ; 
would  contravene  its  plain  language,  and  involve  the 
legal  absurdity  of  making  an  instrument  declared  by 
the  law  to  be  null  and  void,  operate  as  effectually  as  if 
it  was  not  under  the  ban  of  the  statutory  prohibition. 

What  would  have  been  the  rights  of  the  grantee  of 
the  pre-emptioner  had  his  entry  never  been  canceled, 
and  had  he  subsequently  received  a  patent,  we  have 
no  occasion  now  to  inquire,  and  give  no  opinion  upon 
that  question. 

But  it  is  insisted  that  if  the  prohibition  is  applicable 
to  the  deed  from  Johnson  to  Test,  it  cannot  avail  the 
parties  filing  the  bill  of  review,  because  they  have  not 
therein  complained  of  this  error  in  such  a  way  as  to 
apprise  the  defendants  of  their  claim  in  this  respect. 
atory  Eq.  P?.  §  420;  Id.  §  636;  3  Daniel  Oh.  Pr. 
1729. 

The  bill  of  review  states  the  former  biQ^  tfi^vret,  and. 

replication,  and  the  proceedings  thereot^  ^^i^,^^^^^^^ 
entered  therein.    By  the  pleadings  in  tV?      ^i^^ds^^^^^^ 
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it  distinctly  appears  that  Johnson's  entry  was  made 
under  the  pre-emption  act^  and  that  the  complainants 
therein  claimed  under  the  deed  jfrom  Johnson  to  Test, 
and  that  the  respondents  set  up  as  a  defense  its  invalid* 
ity  because  made  in  violation  of  the  provisions  of  the 
act  of  Congress  of  September  4,  1841. 

The  court  affirmed  the  validity  of  the  deed,  and  held 
that  it  operated  by  estoppel  upon  the  interest  which 
Johnson  subsequently  acquired,  and  subjected  that  in- 
terest to  sale. 

The  bill  of  review  alleges  that  the  decree  of  July, 
1867,  "is  erroneous,  and  ought  to  be  reviewed,  re- 
versed, and  set  aside,  for  that,  it  appears  by  the  said 
decree,  this  court  declared  (1),  that  under  the  plead- 
ings in  this  cause  the  said  deed  of  conveyance  from 
said  Harrison  Johnson  to  said  James  D.  Te^  in  the  said 
bill  and  decree  mentioned  was  a  security  for  and  opera- 
ted as  a  mortgage  of  the  premises  therein  mentioned ; 
(2),  that  said  Johnson  had  such  a  title  and  interest  in 
and  to  said  lands  in  said  biU  and  decree  mentioned,  as 
to  give  him  a  valid  right  to  convey  the  same,  and  vest 
a  valid  right  and  interest  in  and  to  the  said  lands  in 
his  vendee ;  (3),  that  the  alleged  agreement  in  the  said 
bill  and  decree  mentioned  was  in  law  valid  and  effec- 
tual, and  subject  to  be  enforced  in  law  as  between  the 
parties." 

When  these  allegations  are  examined  in  connection 
with  the  language  of  the  pleadings  and  decree  it  is  seen 
that  they  are  reasonably  specific  as  to  the  ground  on 
which  it  is  sought  to  impeach  the  decree. 

This  disposes  of  the  case,  and  the  result  is  that  the 
prayer  of  the  bill  of  review  must  be  granted. 

It  may  be  added  that  a  careful  examination  of  the 
evidence  has  satisfied  the  court  that  the  writing  pro- 
duced is  a  true  copy  of  the  original  agreement,  and 
being  so,  Johnson  has  no  interest  in  the  lands,  except 
what  he  would  be  entitled  to,  if  any,  by  reason  of  the 
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rejection  of  fhe  claim  of  Smith ;  and  it  may  alBO  be 
added  that  we  are  inclined  to  the  opinion  that  Smith's 
claim  was  improperly  rejected. 

Let  a  decree  be  drawn  up  in  conformity  with  tWs 
opinion,  reversing  and  setting  aside  the  former  decree. 


DimDY,  J.,  concurred. 


Decree  accordingly. 


INDEX. 


ADMIRALTY. 

1.  A  State  statute, — rach  as  chapter  6  of  the  Practice  Act  of  Oalifor« 

nia,  declaring  vessels  subject  to  liens  for  materials  or  sapplies 
fbmished  towards  their  constmction,  repair,  or  equipment,  and 
directing  that  demands  secured  by  such  liens  shall  have  prefer- 
ence in  order  of  payment  over  other  demands, — ^is  valid  and 
operative,  even  in  its  application  to  a  domestic  vessel  supplied 
in  her  home  port,  so  far  as  to  entitle  the  holder  of  a  demand 
within  the  statute  to  payment  out  of  surplus  proceeds  remaining 
in  the  registry,  after  the  satisfaction  of  maritime  liens,  in  prefer- 
ence to  a  mortgagee  of  the  vessel.    The  Earrimm^  74. 

2.  The  successive  decisions  of  the  supreme  court  abrogating  the 

practice  of  enforcing  such  liens  by  proceedings  in  remy — ^reviewed 
and  explained.    Tb, 

AT.TETSr. 

An  alien  cannot,  under  the  laws  of  the  United  States  governing  the 

registry  of  vessels,  be  deemed  master  of  a  vessel,  even  for  the 

purpose  of  defeating  his  claim  to  a  lien  for  wages.    The  JDu- 

dtf^tf^  dO. 

EzTBADmoN;  Natubalizatioix. 

AMNESTY. 
Wab,  3. 

APPEAL. 

PEAcncE,  2-5. 

ARREST. 

OnncEB* 

ASSIGNMENT. 

Bahxbttptot,  1,  8 ;  Public  Labds. 
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BANKING. 

1.  A  national  bank,  organized  and  located  in  one  State,  may  biing 

an  action  in  the  circuit  oomt  sitting  within  another  State, 
against  a  citizen  of  the  latter  State.  Maafwfa/dnTeri  NaUowai 
Bank  y.  Baacky  382. 

2.  For  the  purpose  of  sustaining  such  a  power  to  sae,  it  may  be  pre- 

sumed that  the  indiyidual  members  of  the  national  bank  are 
citizens  of  the  State  wherein  the  bank  is  located,  within  the 
meaning  of  Art.  lEL  %  2  of  the  Constitution,  and  section  4  of  the 
Judiciary  Act  of  1769.  Ih. 
8.  A  circuit  court  has  jurisdiction,  upon  a  proper  bill  filed  by  a 
stockholder  of  a  national  bank,  to  enjoin  the  officers  of  the 
bank  from  misapplying  its  funds  to  the  prejudice  of  the  stock- 
holder's interest  therein,  by  acts  which  are  not  warranted  by  the 
charter,  or  amount  to  a  breach  of  trost.  Shoemaker  y.  NatumeU 
Mechanic^  Bank^  416. 

4.  A  loan  made  by  a  national  bank  in  excess  of  the  restriction  im- 

posed by  section  29  of  the  National  Banks  Act  of  June  3, 1864, 
18  Stat,  at  L,  99 — ^which  provides  that  the  total  liabilities  to 
any  banking  association,  of  any  borrower,  shall  not  at  any  time 
exceed  one-tenth  of  the  capital  stock, — ^is  not  yoid  upon  that 
account.  The  loan  may  be  enforced ;  though  (by  section  58), 
the  bank  is  exposed  to  forfeiture  of  its  franchise,  and  the  ofS- 
^  cers  participating  are  declared  personally  liable.  lb, ;  Stewart 
y.  NaUoTud  Union  Bank  qf  Maryland^  424. 

5.  A  national  bank  has  power  to  lend  money  upon  the  note  or  other 

personal  obligation  of  the  borrower  secured  by  a  pledge  of  stock 
of  a  corporation  as  collateral  security.  Shoemaker  y.  Ifatitmal 
Mechanics^  Bank^  416. 

6.  Section  8  of  the  National  Banks  Act  of  June  8, 1864, 18  Stat,  at 

X.  101, — ^which  authorizes  such  banks  to  exercise  under  that  act 
all  such  incidental  powers  as  shall  be  necessary  to  carry  on  the 
business  of  banking,  by  discounting  and  negotiatiog  promissory 
notes,  &C.,  by  receiving  deposits,  by  buying  and  seDing  ex- 
change, &c.,  hy  loaning  money  on  personal  eeeurity^  and  by  issu- 
ing, &C.,  circulating  notes, — contains  five  distinct  grants  of 
power ;  and  neither  grant  is  a  limitation  upon  any  other.    11k 

7.  An  averment  that  the  officers  of  a  bank  have  loaned  its  funds  to 

a  specified  person  ^^upon  the  collateral  security  of  railroad 
stock,''  does  not  show  a  violation  of  section  8 ;  for  the  phrase 
'* collateral  security"  imports  a  security  additional  to  the  per- 
sonal obligation  of  the  borrower ;  and,  by  the  fourth  of  the 


Index.  673 

BANKING— C(mHnued. 

powers  conferred  by  section  8,  the  bank  may  loan  upon  personal 
security  not  embraced  in  the  first  power.    Ih. 

feANKRTJPTCY. 

1.  For  the  purpose  of  sustaining  an  action  to  set  aside  a  transfer  of 

property  by  a  bankrupt  as  fraudulent  against  creditors,  an  as- 
signee in  bankruptcy  is  deemed  to  represent  the  creditors  ;  and 
mny  impeach  the  transfer,  notwithstanding  it  may  be  held  valid 
and  binding  against  the  bankrupt  himself.    AJUm  y.  Massey^  60. 

2.  A  clause  in  an  insurance  policy  declaring  that  the  policy  shall  be 

void  if  assigned  without  the  consent  of  the  company,  does  not 
apply  to  a  transfer  made  under  the  bankrupt  law,  by  a  register 
in  bankruptcy,  to  an  asngnee  appointed  for  the  insured.  Stark- 
weather  y.  OUeeUmd  Ins,  Co,y  67. 
8.  An  assignee  in  bankruptcy  does  not  acquire  the  beneficial  interest 
in  the  assets,  but  is  merely  clothed  with  the  title  and  control  as 
agent  for  the  bankrupt  and  his  creditors,  and  for  the  purpose 
of  converting  them  into  money  and  applying  them  to  the  dis- 
charge of  the  debts.  The  statutory  transfer  to  such  assignee  is 
not  within  the  purpose  or  operation  of  a  condition  in  a  con- 
tract restricting  alienation  of  the  beneficial  interest.  Ih, 

4.  The  constitutional  grant  of  power  to  Congress,  to  establish  uni- 

form laws  on  the  subject  of  bankruptcy,  is  not  limited  to  pass- 
ing enactments  similar  in  scope  and  operation  to  those  in  foree 
in  England  when  the  Constitution  was  adopted.  It  gives  Con- 
gress plenary  power  over  the  subject  of  bankruptcy ;  under  one 
limitation  only,  that  the  laws  passed  upon  that  subject  shall  be 
uniform  throughout  the  United  States.     Silverman's  Caee^  248. 

5.  The  reasons  why  this  power  should  be  vested  in  the  national  gov- 

ment, — explained.    Ih, 

6.  In  the  district  court,  sitting  as  a  court  of  bankruptcy,  pleadings 

must  be  special.  Hence,  a  mere  general  denial  of  the  intent 
with  which  an  act  relied  upon  as  an  act  of  bankruptcy  is  alleged 
to  have  been  done,  is  not  a  good  defense  to  the  charge ;  but 
the  respondent  must  also  allege  and  prove  with  what  intent  he 
did  such  act.    Ih, 

7.  When  the  unlawful  intent  is  the  necessary  consequence  of  the  act 

charged,  as  in  the  case  of  a  payment  of  one  creditor  by  an  in- 
solvent debtor,  a  mere  denial  of  such  intent  ^  ^^  answer  to  the 
petition,  and  judgment  may  be  given  ag^^^igt  ^^  xeaipoiideixt  as 
upon  a  failure  to  answer.    lb, 

8.  Inasmuch  as  every  man  is  presumed  to  i^^*^  ^e  ixeceaaarj  ecsa- 

sequences  of  his  acts,  a  debtor  who  h«^    ^^^  ^  vx^^"^  ^  ^'^'^ 
exclusion  of  others,  cannot  be  heard  -^^  ^^v  vVdN*^^  ^^  "wA.'o^ 
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tend  to  give  snd&craditor  a  preference.  -The  necessary  effect  of 
soch  payment  is  to  give  a  iveferenoe.  Jadgment  may  be  giren 
against  a  respondent  whose  answer  sets  np  no  other  matter  of  de- 
fense than  the  denial  of  the  intent,  as  upon  fkilnre  to  answer.  JL 
5.  Where  the  act  of  a  register  in  ac^ndging  a  petitioner  a  bankrapt 
is  Yoid  at  the  time  when  made,  for  want  of  authority  in  tJie 
mover  of  the  petition  to  present  it,  it  cannot  be  sostained  by  a 
ratification,  on  the  part  of  the  petitioner,  of  the  uresentment. 
Jfatter  of  Lady  Bryan  Mming  Oo.j  627. 

Ihbictkbiit*  2-^. 

BILL  OF  REYIBW. 
Plbadino,  8. 

BILLS  AND  NOl^S. 
BAmm^a,  6,  6. 

CARRIERS. 

1.  The  liability  of  a  carrier  of  passengers,  as  soch,  for  the  baggage 

of  a  passenger,  is  limited  to  such  property  as  is  delivered  to  the 
care  and  custody  of  the  carrier,  or  his  agents  and  serranta,  dn 
ring  the  transportation.    It  does  not  extend  to  articles  which 
the  passenger  has  in  charge.     The  R,  E.  Lee^  49. 

2.  Thus,  where  jeweliqf  usually  worn  by  two  lady  passengers  upon  a 

steamboat,  as  a  put  of  their  apparel,  was  left  by  them  in  thdr 
state-room  in  a  carpet-bag,  with  other  articles  of  personal  use, 
and  was  stolen  while  they  were  at  supper, — Rdd^  that  the 
steamer  was  not  liable  therefor.  Ih, 
8.  In  order  to  hold  carriers  liable  for  damages  for  ii^uiies  sustained 
by  the  occupant  of  premises  adjoining  their  storehouse,  through 
the  explosion  therein  of  a  highly  dangerous  article, — e.  g^  nitro- 
glycerine,— ^held  for  transportation,  the  proof  must  show  either 
that  the  defendants  introduced  the  article  with  a  knowledge  of 
its  dangerous  character,  or  that  they  were  negligent  in  the  care 
and  management  of  it  There  is  no  absolute  rule  that  the  oc- 
cupant of  premises  is  an  insurer  against  ill  consequences  to 
others  from  everything  which  he  introduces  upon  them,  irrespec- 
tive of  knowledge  of  its  dangerous  character.  Nor  is  a  carrier 
bound,  as  such,  to  know  the  character  of  the  goods  received  by 
him  for  transportation.    Famott  v.  BoTMy^  197. 

omourr  courts. 

COUBTS,  8-9. 
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CIVIL  RIGHTS. 

1.  Where  the  placmtiff  in  an  action  under  the  act  of  May  81,  1870, 

16  Stat,  at  £.  140,  for  dami^^es  for  preTenting  him  from  voting, 
alleges  in  the  same  count  or  canae  of  action  that  defendant  pre- 
Tcnted  plaintiff  from  Toting  for  seyeral  difSdrent  officers,  and 
that  he  reftued  his  vote,  refhsed  to  swear  him  as  to  his  qualifi- 
cations, &c.,  his  pleading  is  bad  for  dnplicity ;  npon  special  de- 
murrer or  motion  to  strike  out  These  different  acts  are  distinct 
causes  of  action,  under  the  statute,  and  should  be  alleged  in 
separate  counts  or  statements.    McKay  y.  Oam^Uy  120. 

2.  In  order  to  sustain  an  action,  under  the  statute,  for  refusing  to 

swear  the  plaintiff  in  order  to  enable  him  to  prove  his  qualifica- 
tions as  an  elector,  as  prescribed  by.  the  State  law,  the  evidence 
upon  the  trial  must  show  that  the  reason  for  the  defendant's 
alleged  refusal  was  on  account  of  the  race,  color,  or  previous 
condition  of-  servitude  of  the  plaintiff  Hence,  this  fact  must 
be  alleged  in  the  complaint.  lb, 
8.  On  indictment  under  section  19  of  the  act  to  enforce  the  right  of 
citizens  to  vote,  &c.,  approved  May  81,  1870,  16  Stat,  at  L,  144, 
for  '^  unlawfully  preventing  certain  qualified  voters  from  freely 
exercising  the  right  of  suffrage  ;*'  where  the  proof  was,  that  the 
defendant,  with  others,  attacked  a  number  of  voters,  waiting 
in  line  for  their  turn  to  cast  their  ballots,  and  expelled  them 
from  the  room ;  and  that  said  voters  afterwards  returned  and 
voted ; — 

Hidd^  1.  That  the  defendant  committed  the  offense  which 
Congress  meant  to  define  and  punish  in  the  clause  of  the  section 
under  which  the  indictment  was  drawn. 

2.  That  the  prevention  took  place,  and  the  offense  was  com- 
plete, by  the  expulsion  of  the  voters  from  the  polls,  although 
the  prosecutors  afterwards  voted.  United  States  v.  Souders^  456. 
4.  The  words  '*  exercising  the  right  of  suffrage ''  in  section  19  of  the 
of  the  actof  May  81,  1870,  may  be  held  to  mean  '*  voting,'' 
without  bringing  that  section  in  conflict  with  the  provisions  of 
section  4  of  the  act, — ^provided  that  the  penalties  prescribed  in 
section  19  be  unders(x)od  to  apply  to  offenses  committed  at  elec- 
tions for  members  of  Congress,  and  those  in  section  4  to  State, 
county,  and  municipal  elections.    lb. 

COLLISION. 
1.  Neglect  on  the  part  of  a  pilot  of  a  river  steamboat  to  lay  her 
course,  when  approaching  another  boat,  in  conformity  to  the 
well  settled  custom  of  boats  plying  upon  that  river ;  or  the  fail- 
ure to  keep  a  proper  lookout, — e,  g.y  when  the  man  on  the  look- 
out is  stationed  in  the  pilot-house  behind  the  steamer's  chim- 
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neys,  instead  of  on  the  hnrricane  deck,--iB  a  fruit  in  nsrigatiaa 
which  exposes  the  steamboat  to  liability  for  a  collisian  oocmr- 
ing  in  consequence.  The  MoffentOj  405. 
2.  Where  botli  of  the  colliding  vessels  are  in  fault  for  the  coUiakn, 
the  aggregate  damages  sostained  by  the  two  should  be  shared 
equally  between  them.    lb, 

FZiBABIKO,   5. 

COMMISSIONERS. 
The  powers  and  dnties  of  commissioners,  in  criminal  caaesi  — ex- 
plained.    Unitad  Statet  r.  Schumann^  524. 

CONFISCATION. 

1.  Eyen  in  determining  the  constmction  of  a  statute  anthoriring  a 

confiscation  of  property  for  an  offense  by  its  owner,  words  are 
not  to  be  confined  to  a  strict  technical  sense,  when  so  doing 
-  will  clearly  defeat  the  erident  intent  of  the  statute.   VkUed 
8taU$  y.  Athent  Armory^  129. 

2.  Thus,  the  employment  of  the  phrase  ^  prize  and  captore,^'  in  the 

act  of  August  6, 1861,  12  Stat,  at  X.,  819,— declaring  priyate 
property  used  in  promoting  insurrection  to  be  ''  lawful  subject 
of  prize  and  capture," — does  not  limit  the  operation  of  the  act 
to  property  taken  at  sea.  Property  fomid  on  shore,  or  eren 
land  itself,  may  be  condemned  under  the  act.  lb. 
8.  An  unqualified  pardon,  granted  to  the  owner  prior  to  the  •seizure 
of  property,  or  the  institution  of  any  proceedings  to  condemn 
it,  under  the  acts  authoriang  confiscation  of  property  used  to 
promote  the  rebellion  of  1861-65,  is  a  bar  to  a  judgment  of 
condemnation.    lb. 

CONSTITUTIONAL  LAW. 

1.  Section  49  of  the  act  of  July  20,  1868,   15  mat.  at  X.  144,— 

which  giyes  superysiors  of  internal  reyenue  the  right  to  examine 
such  books  and  papers  as  show  the  operation  of  banks,  &c., 
with  the  public,  and  are  connected  with  the  internal  reyenue  of 
the  United  States, — ^is  not  unconstitutional,  either  as  purporting  . 
to  authorize  an  unreasonable  seizure  and  search,  or  as  com- 
pelling  a  party  to  testify  against  himself.  BtaniDoad  y. 
Oreeriy  184. 

2.  An  act  of  Congress, — such  as  section  44  of  the  act  of  July  20, 

1868,  15  Stat,  at  L,  142,  which  declares  that  real  property  em- 
ployed in  yiolation  of  a  reyenue  law  shall  be  forfeited  therefor, 
— is  not  unconstitutional  Such  an  act  must  be  sustained  as  a 
dyil  policy  appropriate  to  accomplish  a  purpose  yital  to  goy- 
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enunent.  United  SMes  y.  A  JHsUUery  in  Wet^Frant-^treet, 
192. 

8.  The  coDstitntional  grant  of  power  to  Congress,  to  establisk 
uniform  laws  on  the  subject  of  bankruptcy,  is  not  limited  to 
passing  enactments  similar  in  scope  and  operation  to  those  in 
force  in  England,  when  the  Constitution  was  adopted.  It  gives 
Congress  plenary  power  over  the  subject  of  bankruptcy;  under 
one  limitation  only,  that  the  laws  passed  upon  that  subject 
shall  be  uniform  throughout  the  United  States.  SUvennan's 
Ooie^  248. 

4.  The  reasons  why  this  power  should  be  Tested  in  the  national  goy- 
emment, — explained.    Ih. 

6.  Under  the  Constitution,  any  and  all  uniform  legislation,  tending 
to  promote  the  distribution  of  an  insolvent  debtor's  assets 
among  his  creditors,  and  his  discharge  from  their  demands,  is 
within  the  power  of  Congress.    lb, 

6.  The  wisdom  and  soundness  of  the  policy  of  allowing  insolvent 

debtors  to  dictate  preferences  in  the  distribution  of  their  assets, 
— questioned.    Ih. 

7.  A  State,  acting  through  its  legislature,  may  denude  itself,  by  a 

contract,  of  power  to  impose  taxes  upon  a  corporation.  But 
'  such  exemption  must  be  conferred  expressly,  or  must  appear  by 
clear  and  necessary  implication  irom  the  legislative  act;  it 
cannot  be  favored  by  presumption  or  intendment.  JdiJiot  v. 
Philadelphia^  Wilmington^  Ac.  E.  E,  Co,y  828. 

8.  A  tax  upon  the  ordinary  and  lawful  means  of  transportation  is 

really  a  tax  upon  the  thing  carried ;  hence,  a  State  law  imposing 
a  tax  upon  locomotives,  passenger  and  freight  cars,  &c.,  being 
not  merely  a  police  regulation,  but  an  expedient  for  raising  rev- 
enue, involves  a  tax  upon  the  passengers  and  freight  transported, 
and  is  unconstitutional  as  interfering  with  commerce  between 
the  States.    lb. 

9.  Congress  has  power  to  authorize,  by  special  act,  the  extension  of 

a  patent,  notwithstanding  the  fact  that  the  original  patent  has 
previously  expired,  and  the  invention  has  been  introduced  to 
public  use.     Jordan  v.  Dobean^  898. 

10.  Query ^  whether  under  the  fifteenth  amendment  to  the  Constitu- 
tion of  the  United  States,  Congress  has  power  to  pass  any  law  to 
operate  upon  private  individuals  f  United  QtaXe»  v.  Souders^  456. 

11.  Sections  12  and  18  of  the  pension  act  of  J^ly  14,  1864, 18  Stat, 
at  L.  887, — ^which  prescribe  the  fees  of  ag^^vta  cflV?^^^^^  ^  ^^' 
lect  pensions,  and  impose  a  penalty  for  T^O|v*^tift  ^  P*«^^^  ^^® 
than  such  as  is  prescribed, — are  not   xi^  ^    ^^^^^^'^^^    '^^^ 
power  to  secure  to  the  pensioner  the  ^-^^^O^^^l  tV^  ^TiaoTv 

U-37  ^^\/ 
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granted,  free  of  unreasonable  tolls  or  exactions,  is  incident  to  the 
undeniable  power  of  Congress  to  grant  pensions.  United  Stata 
Y.  MarJu^  581. 

ISTBBNAL  RbYKHUB,  2. 

CONTRACTS. 

1.  A  loan  made  by  a  national  bank  in  excess  of  the  restriction 

imposed  by  section  29  of  the  National  Banks  Act  of  Jane  3, 1864, 
18  SttU.  at  L,  99,— which  provides  that  the  total  liabilitiea  to 
any  banking  association,  of  any  borrower,  shall  not  at  any  time 
exceed  one-tenth  of  the  capital  stock, — ^is  not  void,  upon  tkat 
account  The  loan  may  be  enforced;  though  (by  section  59) 
the  bank  is  exposed  to  forfeiture  of  its  f rancluse,  and  the  officers 
participating  are  declared  personally  liable.  Shoemaker  t. 
National  Moehaniet'  Bank^  416 ;  Stewart  y.  National  Uwm  Bofik 
qf  Ma/ryland^  424. 

2.  Although  a  loan  made  by  a  corporation  appear  to  be  in  excess  of 

a  limit  imposed  by  statute,  and  therefore  not  enforceable,  yet,  if 
it  has  been  executed  by  the  parties,  a  court  of  equity  will  not 
interpose,  at  the  suit  of  the  creditor  of  the  borrower,  to  cancel 
the  transaction  and  compel  a  return  of  the  securities,  but  will 
leave  the  parties  where  it  finds  them.  Stewart  y.  National  Vtmou 
Bank  of  Maryland^  424. 

Mistake. 

CORPORATIONS. 

1.  A  circuit  court  has  jurisdiction  of  a  suit  by  a  citiasen  of  another 

State  against  a  corporation  created  by  the  State  in  which  the 
court  is  held ;  notwithstanding  the  corporation  also  holds  cha^ 
ters  from  other  States.  IGnot  y.  Philadelphia^  WilmingUm^  <^ 
R  R  Co.y  823. 

2.  The  payment,  by  a  corporation,  to  the  goyemment  of  the  State, 

of  a  honus  for  granting  a  charter  of  incorporation,  does  not  pro- 
tect the  grantee  of  the  franchise  from  all  taxation,  except  socli 
as  the  State  has  reseryed  a  right  to  impose  in  the  charter 
itsel£  n. 
8.  The  trustees  of  a  stock  corporation  haye  not  iK>wer  to  direct  the 
filing  of  a  petition  to  haye  the  corporation  a^udged  a  hsnlt- 
rupt.    Matter  of  Lady  Bryan  Mining  Co.y  527. 

Insttbangb. 

COUNTERFEITING. 

An  indictment  for  ^'  falsely  making,^'  &&,  coin  of  the  United  States 
under  section  20  of  the  crimes  act  of  1825, 4  Stat,  at  X.  l^^i 
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need  not  ayer  an  intent  to  pass  the  coia  as  trae,  nor  an  intent  to 
defraud.     United  States  y.  Peters,  494. 

COURTS : 

Isr  OENEKAL. 

1.  The  jurisdiction  of  any  court,  oyer  either  the  person  or  the  sub- 

ject matter,  may  be  inquired  into  wheneyer  any  right  or  benefit 
is  claimed  under  its  proceedings ;  and  want  of  jurisdiction  will 
render  its  judgment  unayailable  for  any  purpose.  Gfra^  y.  Lar- 
rimore,  543. 

2.  In  applying  this  rule,  the  only  differ^ice  recognized  between 

courts  of  superior  and  of  inferior  jurisdiction  is,  that,  with  refer- 
ence to  courts  of  superior  or  general  authority,  jurisdiction  is 
presumed  until  the  contrary  appears;  but  with  reference  to 
courts  of  inferior  or  limited  authority,  the  jurisdiction  must  be 
afSrmatiyely  shown  by  parties  who  claim  any  right  or  benefit 
under  their  proceedings.    lb. 

Circuit  Coukts. 

3.  Querf/y  whether  a  circuit  court  within  a  State  whose  laws  allow 

parties  to  examine  each  other  upon  a  giyen  cause  of  action  or 
defense,  ought  to  entertain  a  bill  of  discoyery,  merely  in  aid  of 
such  cause  of  action  or  defense  ?    Home  Ins.  Co,  y.  Stanchfiddj  1. 

4.  A  circuit  court  has  power,  in  a  proper  case,  to  issue  a  mandamus 

requiring  State  or  municipal  ofilcers  to  proceed  with  the  leyy  and 
'    collection  of  a  tax.     United  States  ex  rel.  Lansing  y.  Treasurer 
of  Muscatine  County,  58. 

5.  When  such  a  mandamus  has,  in  the  lawful  exercise  of  the  jurisdic- 

tion of  the  court,  been  issued,  but  the  officer  to  whom  it  is  di- 
rected will  not  or  cannot  execute  the  duty  commanded,  the  court 
may  appoint  its  marshal  to  execute  such  duty  and  collect  the 
tax.    Ih, 

6.  A  national  bank,  organi^d  and  located  in  one  State,  may  bring 

an  action  in  the  circuit  court  sitting  within  another  State, 
against  a  citizen  of  the  latter  State.  Manitfaeturers^^  National 
Bank  y.  Baaek,  232. 

7.  For  the  purpose  of  sustaining  such  a  power  to  sue,  it  may  be 

presumed  that  the  indiyidual  members  of  the  national  bank  are 
citizens  of  the  State  wherein  the  bank  is  located,  within  the 
meaning  of  Art  ILL  §  2  of  the  Constitution,  and  section  4  of  the 
Judiciary  Act  of  1789.    Ih, 

8.  A  circuit  court  has  jurisdiction  of  a  suit  by  a  citizen  of  another 

State  against  a  corporation  created  by  the  State  in  which  the 

court  is  held  ;  notwifchstanding  the  corporation  also  holds  char-  | 
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ten  from  other  States.  MtnU  r.  FkOadd^Ma^  WSmingUm,  die. 
R  B.  Co^  828. 

0.  A  circuit  court  has  jnriadictioii,  upon  a  proper  bin  ffied  by  a 

stockholder  of  a  national  bank,  to  enjoin  the  offioets  of  the 
bank  from  misapplying  its  fimds  to  the  prgndioe  of  the  stock- 
holder's interest  therein,  by  acts  which  are  not  wairanted  by 
the  charter,  or  amount  to  a  breach  of  trust  Bkoemaker  y.  No- 
Hofud  MeehoMo'  Bcmk^  416. 

DiSTBICr  CrOlTBTS. 

10.  The  admiralty  Jurisdiction  of  the  district  court  in  lerenue  caa^ 
extends  only  to  sdizures  for  forfeitures  under  duty  laws,  as  con- 
ferred by  section  9  of  the  judidaiy  act  of  1789,  1  Stat,  at  L. 
76.  The  payment  of  duties  can  only  be  enforced  by  proceed- 
ings on  the  common  law  side  of  the  court  United  8tate$  t. 
Fke  h/undred  hocoet  of  Pipet,  500. 

Jxtdob;  JmusDiCTiOK. 

COVENANT. 

LA2n>L0R]>  ASD  TeKAJIT. 

CREDITOR'S  BILL. 
By  a  creditor's  biU  it  appeared  that  the  judgment  debtor  had  as- 
signed certain  assets,  which  complainant  sought  to  reach,  to  a 
national  bank,  made  a  defendant,  as  collateral  security  fw  a 
loan,  and  had  afterwards,  but  before  the  Bankrupt  Act  of  1867 
took  effect,  made  a  general  assignment  to  trastees  for  the  bene- 
fit of  creditors.  The  bUl  charged  that  the  loan  made  by  the 
bank  was  yoid  for  exceeding  the  corporate  powers,  and  that 
the  bank  therefore  acquired  no  title  to  the  assets  receiyed  as 
collateral.  The  general  assignment  was  not  assailed.  J9^<2, 
on  demurrer,  that  the  bill  showed  no  right  in  the  complainant 
.  to  relief  from  the  assets  in  question ;  for,  if  they  did  not  vest  in 
the  bank  by  the  assignment  attacked  by  the  bill,  they  must 
have  Tested  in  the  trustees  under  the  general  assignment  /^ew- 
art  Y.  Natianal  Union  Bank  of  Maryland^  424. 

CRIMINAL  LAW. 

1.  The  district-attorney  of  the  United  States  has  no  absolute  power 

to  dismiss  a  criminal  charge  while  an  examination  of  the  ac- 
cused is  proceeding  before  a  commissioner.  United  States  y. 
Seh/umann^  528. 

2.  After  indictment  found,  and  before  trial  commenced,  the  dis- 

trict-attorney has  absolute  power  to  enter  a  noUe  protequi.    But 
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while  the  charge  is  under  eTamination,  either  bef<»e  a  commis- 
sioner or  the  grand  jury,  he  attends  only  as  comisel  of  the  goy- 
emment,  to  present  the  evidence  against  the  aocnsed ;  and  has 
no  control  oyer  the  coarse  to  be  pnrsaed.  /&« 
.8.  The  powers  and  duties  of  commissioners,  in  criminal  cases, — ex- 
plained,   lb. 

iKDicnaonT, 

DAMAGES. 

Where  both  of  the  colliding  yessels  are  in  fault  for  the  collision, 
the  aggregate  damages  sustained  by  the  twO  should  be  shared 
%       equally  between  them.    The  Magenta^  495. 

DErrNinoNa 

CoiXATBKAL  Secitritt. — The  phrase  ^'  collateral  security  ^  imports 
a  security  additional  to  the  personal  obligation  of  the  borrower. 
Shoemaker  y.  2fatiancd  Mechanics*  Bank^  416. 

FoBEiON  PoKT. — A  tug,  engaged  in  towing  yessels  between  Lake 
Erie  and  Lake  Huron,  is  not  a  yeasel  bound  to  *'  a  port  in  any 
other  than  an  adjoining  State,"  or  to  *'  any  fordgn  port,"  with- 
in the  meaning  of  section  5  of  the  act  of  1790,  1  8tat.  at  L. 
133, — piescribing  the  kind  of  contract  to  be  entered  into  be- 
tween master  and  mariner.     The  John  Martin^  172. 

Sound  akd  Disposing  Mind  and  Memoby. — The  definition  of 
"  a  sound  and  disposing  mind  and  memory,"  giyen  by  Wash- 
ington, J.,  in  Harrison  «.  Rowan,  8  Wa^  C.  Ct,  585, — yiz : 
that  the  testator  must  be  capable  of  making  his  will,  with 
an  understanding  of  the  nature  of  the  business  in  which 
he  is  engaged,  a  recollection  of  the  property  of  which  he 
means  to  dispose,  of  the  persons  who  are  the  objects  of  his 
bounty,  and  of  the  manner  in  which  it  is  to  be  distributed  be- 
tween them ;  that  it  is  not  necessary  that  he  should  yiew  his 
will  with  the  eye  of  a  lawyer,  and  comprehend  its  proyisions  in 
their  legal  form ;  but  it  is  sufficient  if  he  has  such  a  mind  and 
memory  as  will  enable  him  to  understand  the  elements  of  which 
it  is  composed,  the  distribution  of  his  property  in  its  simple 
forms, — approyed,  and  applied  as  a  proper  test  for  determining 
the  capacity  of  a  land  owner  to  make  a  ik>^qx  of  attorney  au- 
thorizing the  conyeyance  of  his  lands.    HaQ,  >^  Ifng^i  ^^'7* 

Voyage. — ^The  term  *'yoyage,"  as  applied  to  vl«fi^^  ca.^^^  Vn 
foreign  and  inter-State  commerce  withijx  -v^^to!^^^^  ^^  ^^ 
maritime  law,  is  not  applicable  to  a  tug,  tix^V^*^     A)j>t^^\?^^^°^ 
one  body  of  water  to  another.    The  Jo/iy^    >\o!fe  'dkC^ 
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EnDBifCBi  8. 

DESERTION. 

EymBHCS,  1 ;  Sbambv,  1-8, 8-10. 

DEVISE. 
One  who  is  entitled  by  the  tenns  of  a  will,  to  a  anare  cithe  prooeedi 
of  land  sold,  as  legatee,  cannot  be  barred  of  his  rights  in  respect 
thereto,  by  an  adjudication  made  in  proceedings  to  which  he  is 
not  a  party,    2£(Uhe»$  y.  Sprinffer^  288« 

DISCOVERY. 

COUBTS,  8. 

DISTRICT-ATTORNEY. 

1.  The  dlBtrict-attomey  of  the  United  States  has  no  absolute  power 
to  dismiss  a  criminal  charge  while  an  examination  of  the  accused 
is  taking  place  before  a  commissioner.  United  BUite»  t.  Schnt- 
monn,  528. 

9.  After  indictment  fomid,  and  before  trial  commenced,  the  district- 
attorney  has  absolute  power  to  enter  a  node  protegmi.  But  while 
the  charge  is  under  examination,  either  before  a  commissioner 
or  the  grand  jury,  he  attends  only  as  counsel  of  the  goyemment, 
to  present  the  eyidence  against  the  accused ;  and  has  no  control 
oyer  the  course  to  be  pursued.    Tb. 

DISTRICT  COURTS. 

CoUBTS,  10. 

DUTIES. 

1.  The  admiralty  jurisdiction  of  the  district  court  in  reyenue  casesy 
extends  only  to  seizures  for  forfeitures  under  duty  laws ;  as  con- 
ferred by  section  9  of  the  judiciary  act  of  1789,  1  Btat.  at  X.  76. 
The  payment  of  duties  can  only  be  enforced  by  proceedings  on 
the  common  law  side  of  the  court  United  State*  y.  Five  hun- 
dred iHKoet  of  Pipe*^  500. 

3.  It  eeemSy  where  imported  goods  haye  been  seized  for  an  alleged 
yiolation  of  the  reyenue  laws,  and  a  decision  has  been  rendered 
in  fayor  of  the  claimant,  that  the  United  States  is  not  depriyed 
of  its  lien  upon  the  goods  for  the  duties  unpaid.    J&. 

SHUGOLma. 

ELECTIONS. 

CrrxL  Rights;  EyiDEK0E,4« 
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EMANCIPATION. 

1.  By  the  laws  of  Mississippi  and  Ohio,  as  they  existed  in  1868-'59, 

where  an  owner  of  slaves,  residing  in  Mississippi,  yoltintarily 
carried  them  to  Ohio  with  the  intent  that  they  should  thereby 
become  free,  such  slaves  became  free.  And  they  could  not  lose 
that  fitatu%  by  returning,  with  their  former  master,  to  Mississippi 
for  temporary  purposes.    Ma^'heuM  v.  Qpringer^  288. 

2.  A  devise  of  proceeds  of  real  property,  in  favor  of  negroes  formerly 

held  as  slaves,  but  who  have  been  emancipated,  is  valid.  8o 
hddf  under  the  law  of  Mississippi^  in  reference  to  a  case  where 
the  emancipation  was  by  the  act  of  the  owner.    lb, 

EQUITY. 

1.  A  circuit  court  ought  not  to  entertain  a  bill  in  equity  filed  by  an 

insurance  company,  after  a  loss  has  occurred  under  a  policy 
issued  by  them,  to  procure  a  decree  canceling  the  policy  and 
enjoining  the  insured  from  bringing  any  action  upon  it,  where 
the  bill  is  founded  upon  charges  of  fraud  in  obtaining  the 
policy,  which,  if  true,  might  be  set  up  in  defense  of  an  action  at 
law  upon  it.  J3o  held,  where  the  policy  contained  a  clause  limit- 
ing the  time  for  suing  upon  it  to  twelve  months  from  the  date 
of  the  loss ;  so  that  there  was  no  danger  of  injury  to  the  com- 
plainant through  any  unreasonable  delay  to  sue.  Home  Ins.  Co. 
V.  Stanehfieldj  1. 

2.  Although  a  loan  made  by  a  corporation  appear  to  be  in.  excess  of 

a  limit  imposed  by  statute,  and  therefore  not  enforceable,  yet, 
if  it  has  been  executed  by  the  parties,  a  court  of  equity  will  not 
interpose,  at  the  suit  of  a  creditor  of  the  borrower,  to  cancel  the 
transaction  and  compel  a  return  of  the  securities,  but  will  leave 
the  parties  where  it  finds  them.  Stewart  v.  National  Union  Bank 
of  Maryland,  A24u 

8.  The  general  doctrine  of  courts  of  equity,  relative  to  absent  par- 
ties, is,  that  if  persons  out  of  the  jurisdiction  are  merely  passive 
objects  of  the  judgment  sought,  or  if  their  rights  are  merely 
incidental  to  those  of  the  parties  before  the  court,  then,  inas- 
much as  a  complete  decree  may  be  obtained  without  them,  they 
may  be  dispensed  with.  But  if  such  absent  persons  are  to  be 
active  in  the  performance  or  execution  of  the  decree ;  or  if  they 
have  rights  wholly  distinct  from  those  of  the  other  parties ;  or 
if  the  decree  ought  to  be  pursued  against  them;  then  the  court 
cannot  properly  proceed,  without  their  being  made  parties. 
And  the  suit,  so  frur  at  least  as  their  rights  and  interests  are 
concerned,  should  be  stayed ;  for  to  this  extent  it  is  unavoida- 
bly defective.     Oray  v.  Larrimore,  542. 

4.    All  the   partners,  or  their   representatives,  are  indispensable 
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partieB  to  a  bill  filed  to  procure  a  disBolntion  of  the  oopartner- 
ship  a&d  an  account  Ih 
5.  Where,  upon  a  bill  filed  in  a  circuit  court  to  procure  a  diaBohition 
of  copartnership  and  an  aooonnt,  one  of  the  partners  (or  his  rep- 
resentatiye)  is  not  a  resident  of  the  State  in  which  the  suit  is 
commenced,  and  cannot  be  served  with  process  therein,  the  suit 
is  defective,  and  cannot  proceed,  nnless  service  by  pablieatiaa 
is  authorixed  by  the  law  of  the  State,  and  is  made  in  strict  con- 
formity therewith;  or  nnless  there  is  a  voluntary  appear- 
ance,   lb. 

Cbbditobs^  Bill;  Ikjxtnctiok;  Mistaxb;  Pabtibs,  8;  Plsadikg,  7. 

EVIDENCE. 

1.  Where  the  statutory  penalty  for  desertion  is  invoked,  thete  most 
be  statutory  proof;  otherwise  it  is  not  required.  The  Ja^ 
Martin^  172. 

8.  When,  upon  the  hearing  of  a  foreign  extradition  case,  depositions 
of  witnesses  examined  abroad,  authenticated  in  the  manner 
prescribed  by  the  act  of  June  22,  1860, 12  Stat,  at  L.  84,  are 
produced  on  the  question  of  criminality,  the  judicial  authorities 
here  are  bound  to  give  them  the  same  effect  as  would  be  given 
to  the  testimony  of  the  witnesses  if  personally  present  and 
testifying.  Thus,  if  the  charge  is  forgery,  and  the  depositions 
show  that  the  witnesses  had  the  alleged  forged  papers  before 
them,  no  objection  can  be  heard  that  such  papers  are  not  pro- 
duced upon  the  examination.    Fares?  Case,  846. 

8.  When  fraud  is  alleged,  the  burden  of  proving  it  is  upon  the 
party  making  the  charge.    Jordan  v.  Dchaofiy  898. 

4.  A  copy  of  a  return  of  an  election  in  a  township,  filed  with  the 

clerk  of  the  county,  accompanied  by  the  certificate  of  the  clerk 
of  the  county,  that  it  was  a  full  and  correct  return  of  such 
election,  as  filed  in  his  ofiice, — sent  to  the  office  of  the  secretaxy 
of  state,  is  not  made  and  certified  in  the  manner,  and  does  not 
come  from  the  source  required  by  the  election  law  of  New 
Jersey,  to  constitute  it  an  official  paper.  United  States  v. 
Souders,  456. 

5.  The  law  presumes  that  every  adult  man  is  sane,  and  possessed  of 

the  absolute  right  to  sell  and  dispose  of  his  property  in  what- 
ever way  he  may  choose ;  his  will  in  every  case  standing  as  the 
reason  of  his  conduct.  The  burden  of  proving  insanity  lies  on 
the  party  who  asserts  it    EdU  v.  linger,  608. 

6.  The  fact  of  the  existence  of  a  prior  or  subsequent  lunacy,  except 

where  it  is  habitual,  does  not  suffice  to  change  the  burden  of 
proof.    But  when  such  habitual  insanity  is  shown  to  have 
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"^  '-  existed,  then  the  presumption  is,  that  the  party  was  insane  at 

the  time ;    and  the  bmden  of  proof  rests  with  those  who  allege 

^  -  the  party's  competency.    JTb. 

^^"^  7.  In  considering  whether  an  act  impeached  on  the  gromid  of 

insanity  was  valid,  the  attending  circumstances  may  be  consid- 
ered;  particularly  the  reasonableness  of  the  act,  and  the  ap- 
proval of  it  at  the  time  by  the  relatives  of  the  party.  Ih. 
8.  The  presumption  in  favor  of  the  judgments  of  superior  courts  is 
limited  to  jurisdiction  over  persons  within  their  territorial 
limits,  and  to  proceedings  in  accordance  with  the  common  law. 
If  it  appears,  either  from  the  record  or  by  evidence  outside, 
that  the  defendants  were,  at  the  time  of  the  alleged  service 
upon  them,  beyond  the  reach  of  the  process  of  the  court,  or 
"^hen  the  proceeding  was  not  one  in  accordance  with  the  com- 
mon law,  the  presumption  ceases,  and  the  burden  of  establishing 
the  jurisdiction  over  them  is  thrown  upon  the  party  who  in- 
vokes the  benefit  of  the  judgments.     Graff  v.  iMrrimare,  542. 

Sbiztjbbs,  1. 

EXECUTION. 

Fractioe,  6. 

EXTRADITION. 

1.  The  complaint  in  a  foreign  extradition  case  is  not  defective  be- 
cause it  does  not  aver  personal  knowledge  of  the  deponent,  be- 
ing a  foreign  consul,  of  the'  facts  charged.  An  official  state- 
ment of  the  charge,  by  a  consul,  made  with  distinctness  enough 
to  enable  the  accused  to  understand  what  is  charged,  is  a  suffi- 
cient complaint.     Fare:^  Ccue,  846. 

2.  The  complaint  in  a  foreign  extradition  case  need  not  show  that 
any  warrant  has  been  issued  against  the  accused,  abroad.    Ih 

8.  The  warrant  issued  by  a  commissioner  in  a  foreign  extradition 
case,  need  not  show  that  the  commissioner  was  appointed  to  is- 
sue the  particular  warrant.  An  averment  of  his  authority  to  is- 
sue such  warrants  generally,  is  good.    lb, 

4.  Under  the  convention  with  Switzerland,  11  Stat  at  L,  698,  ex- 
tradition is  warranted,  when  one  of  the  specified  crimes  has 
been  committed,  if  it  is  subject  to  infamous  punishment  by  the 
laws  of  the  country  where  it  was  committed  .  1^  n.eed.  not  also 


be  infamous  by  the  laws  of  the  United  S\^^4  - ,    I^* 


C;ftSKft^^\i\ci\i 


5.  There  is  no  rule  of  procedure  in  foreign  ^^^/^^jciP^  ^»afta,^n\en. 

entitles  the  accused  to  cross-examme  tU^^^O^    vpjSoM*^^^*^  ^^ 
evidence  has  been  oflered  on  behalf  of    ^Wy^'iS^^^'^  ^"     ^ 

6.  When,  upon  the  hearing  of  a  foreign   ^\^^%«v  '^^^^   ^^^^ 


^.' 
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tions  of  witnesses  exftinined  abroad,  authenticated  in  the  man- 
ner prescribed  by  the  act  of  June  22,  18M,  12  8UU.  at  L.  S^ 
are  produced  on  the  qaestion  of  criminality,  the  judicial  author* 
ities  here  are  bound  to  giye  them  the  same  effect  as  would  be 
given  to  the  testimony  of  the  witnesses  if  penonally  present 
and  testifying.  Thus,  if  the  charge  is  forgery,  and  the  deposi- 
tions show  that  the  witnesses  had  the  alleged  forged  papers  be- 
fore them,  no  objection  can  be  heard  that  such  papers  are  not 
produced  upon  the  examination.    Ih» 

7.  In  reriewing  the  proceedings  in  a  foreign  extradition  case,  upon 

habeas  carpui  and  certiorariy  the  court  cannot  pass,  in  any  man- 
ner, upon  the  discharge  of  the  executiye  functions  of  the  presi- 
dent. If  the  mandate  of  the  president,  authenticated  by  the 
State  department,  shows  that  the  president  considers  that  sa&- 
factory  evidence  has  been  produced  that  the  person  named 
stands  charged  with  the  crime,  the  court  can  in  no  manner 
question  the  evidence  on  which  the  president  came  to  that  con- 
clusion.   IJ>, 

8.  The  various  rules  which  govern  the  authentication  of  the  papers 

requisite  or  admissible  in  proceedings  of  foreign  extradition, — 
stated  and  explained.    Ih. 

9.  In  foreign  extradition  cases,  the  examination  of  the  offender  must 

be  conducted  according  to  the  laws  of  the  State  in  which  the 
proceeding  is  had,  as  respects  all  particulars  which  are  not  spe- 
cially regulated  by  a  statute  of  the  United  States.    Ih, 

10.  If  the  laws  of  the  State  entitle  a  person  under  preliminary  ex- 
amination for  a  crime  against  those  laws  to  testify  in  his  own 
behalf, — e.  g.y  N,  T.  Laws  of  1S69,  ch.  678, — then  a  person  un- 
der examination  with  a  view  to  his  extradition  is  entitled  to  be 
so  examined.    lb, 

11.  To  justify  holding  a  person  accused  of  crime  against  a  foreign 
government,  for  extradition,  evidence  furnishing  goo&  reason  to 
believe  that  the  crime  alleged  has  been  committed  by  the  person 
charged,  is  necessary.  But  the  examining  magistrate  should 
not  require  the  fuU  proof  which  would  insure  a  conviction  upon 
a  trial  in  chief.    Ih. 

12.  Where,  upon  proceedings  to  revise  the  action  of  an  examining 
commissioner,  in  committing  a  person  charged  with  crime 
against  a  foreign  government,  for  extradition,  it  appeared  that 
the  commissioner  erred  in  refusing  to  permit  the  prisoner  to  be 
examined  on  his  own  behalf, — JEMd,  that  the  prisoner  must  be 
discharged  from  custody  under  the  final  commitment ;  but  that 
he  was  properly  held  under  the  warrant  of  arrest,  and  must  be 
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remanded  to  the  custody  of  the  marshal  theremider,  and  the 
examination  shotdd  prooeod  anew.    lb. 

rORFEITURE. 
The  courts  will  not  construe  a  law  imposing  a  forfeiture,  as  extend- 
ing to  property  which,  before  seizure,  has  been  sold  to  a  person 
innocent  of  the  offense  by  which  the  forfeiture  is  incurred,  and 
who  has  purchased  in  good  faith,  unless  the  intention  of  Con- 
gress that  the  forfeiture  should  be  absolute  and  instantaneous 
on  the  commission  of  the  offense,  be  manifest  and  unmistaka- 
ble.    United  States  y.  One  hundred  larreU  of  Spirits,  805. 

FORMER  ADJUDICATION. 

1.  One  who  is  entitled,  by  the  terms  of  a  will,  to  a  share  of  the  pro- 

ceeds of  land  sold,  as  legatee,  cannot  be  barred  of  his  rights  in 
respect  thereto,  by  an  a^udication  made  in  proceedings  to 
which  he  is  not  a  party.    Mathews  v.  Springer^  283. 

2.  The  order  of  a  court  of  competent  jurisdiction,  admitting  an 

alien  to  citizenship,  is  in  the  nature  of  a  judgment,  and,  in  the 
absence  of  fraud,  is  conclusiye  as  to  the  question  of  the  req- 
uisite length  of  residence  of  the  naturalized  citizen  in  the 
United  States.    The  Acam,  434. 

FRAUD. 
When  fraud  is  alleged,  the  burden  of  proving  it  is  upon  the  party 
ma]cing  the  charge.    Jordan  y.  Ddbsony  398. 

FRAUDULENT  CONVEYANCES. 
L  Where  household  furniture  in  a  dwelling  inhabited  by  the  owner 
and  another  person,  was  transferred  by  the  owner  to  such  other 
person,  by  bill  of  sale,  and  pointing  out  the  property,  but  with- 
out any  other  circumstances  to  indicate  an  actual  change  of 
possession,  and  the  parties  continued  to  dwell  together  and  to 
use   the   furniture,  as   before, — Eeld,  the   transfer  was  void 
against  creditors,  and  tmder  the  statute  of  the  State  (Missouri) 
against  fraudulent  conveyances,  as  it  had  been  construed  by  the 
supreme  court  of  the  State.    AUen  v.  Massey,  30. 
8.  Inasmuch  as  every  man  is  presumed  to  intend  the  necessary  con- 
sequences of  his  acts,  a  debtor  who  has  paid  one  creditor  to  the, 
exclusion  of  others,  cannot  be  heard  to  say  that  he  did  not  in- 

-^  tend  to  give  such  creditor  a  preference.    The  necessary  effect 

of  such  payment  is  to  give  a  preference.  Judgment  may  be 
given  against  a  respondent  whose  answer  sets  up  no  other 
matter  of  defense  than  the  denial  of  the  intent,  as  upon  failure 
to  answer.    BUverman'^s  Case,  248. 


088  Ikbsx. 

HABEAS  CORPUS. 

1.  Where  the  xetam  to  a  writ  of  habeoi  eorpui  showed  that  the  pe- 

titioner was  held  in  custody  under  a  conuaitment  regidar  on 
its  face,  and  made  by  a  competent  court,  for  an  act  charged  as 
an  offense  against  the  State  Uw,  bat  the  petitioner  alleged  that 
he  was  really  held  for  an  act  done  under  authority  of  the  Uni- 
ted States,  the  court,  in  yiew  of  the  case  inyolTing  a  question 
between  the  State  and  the  national  goyemment,  a^oumed  the 
hearing,  and  required  the  petitioner's  counsel  to  giye  notice  of 
the  adjourned  day  to  the  State  district-attorney  for  the  county. 
United  Statei  ex  i«L  BoberU  y.  Jailer  of  Fayette  County ^  265. 

2.  Reasons  recommending  this  practice, — explained.    Ih. 

8,  Upon  a  habeae  eorptu  issued  under  section  7  of  the  act  of  March. 
2, 1888, 4  Stat,  at  L.  684,  whether  the  petitioner  is  held  under 
State  or  Federal  process  is  immaterial.  If  he  is  confined  ^'  f <v 
an  act  done  in  pursuance  of  a  law  of  the  United  States  or  of  a 
process  of  any  judge  or  court  thereof,'*  he  is  entitled  to  a  dis- 
charge.   Tb. 

4.  The  rule  is  now  settled  that  the  habea$  eorpm  act  of  March  2, 
1838,  giyes  relief  to  one  in  State  custody,  not  only  when  he  is 
held  under  a  law  of  the  State  which  seeks  expressly  to  punish 
him  for  executing 'a  law  or  process  of  the  United  States, 
but  also  when  he  is  in  such  custody  under  a  general  law  of 
the  State  which  applies  to  all  persons  equally,  where  it  appears 
heisjustifledforthe  act  done  because  it  was  done  in  pursu- 
ance of  a  law  of  the  United  States.  /&. 

4.  The  authority  giyen  to  judges  of  the  United  States  courts,  by  sec- 
tion 14  of  the  act  of  September  24,  1789,  1  fftat,  at  X.  81,  to 
grant  writs  of  habea$  oorpue^  extends  to  cases  where  a  prisoner 
is  in  custody  under  a  yalid  conyiction  and  sentence,  but  claims 
release  upon  the  ground  of  a  pardon.  Chreathoue^B  Caee^  882. 

EXTBADITIOK,  7. 

HOMICIDE. 
Where  an  officer,  lawfully  engaged  in  the  attempt  to  execute  process 
commanding  an  arrest,  is  resisted  by  the  party  to  be  arrested,  in 
such  numner  that  he  is  obliged  to  take  the  life  of  the  latter 
in  self  defense,  he  is  justified  by  his  process  in  so  doing. 
United  Btatee  ex  rel.  Boberts  y.  Jailer  of  Fa/yetU  County,  265. 

INDICTMENT. 

1.  An  indictment  for  the  oflfense  of  smuggling  must  allege  the  facts 

relied  upon  as  rendering  the  importation  aUegec^an  offense,  or 

state  the  particular  illegality  intended  to  be  proyed ;  and  such 

allegation  must  be  proyed  as  laid.  United  States  y.  ThonuUf  114. 
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2.  In  an  indictment  under  section  44  of  the  Bankrupt  Act  of  1867, 
it  is  not  safScient,  either  as  to  the  proceedings  or  the  jurisdic- 
tion of  the  court  in  bankruptcy,  to  rely  merely  upon  a  general 
averment.  All  matters  necessary  to  constitute  the  offense  as 
defined  by  the  act  must  be  pleaded.  United  States  y.  Pre»- 
eoU,  169. 

8.  The  description  of  the  goods,  in  an  indictment  under  the  act, 
should  be  as  definite  as  in  a  declaration  in  trover.    Tb. 

4.  The  irord /ehnunuly  should  be  omitted  in  indictments  tmder  the 

act.     The  offenses  made  indictable  are  misdemeanors.    Ih, 

5.  In  drawing  indictments^  figures  should  not  be  used  for  dates.  Ih, 

6.  Drawing  indictments  under  the  Bankrupt  Act  of   1867,— ex- 

plained.   Ih, 

7.  An  indictment  for  treason  under  section  2  of  the  act  of  July  17, 

1863,  12  Stat  at  L.  690,  need  not  use  the  phrase  *^  levying  wa^,*^ 
specifically;  to  follow  the  language  of  the  act  is  sufiScient. 
United  States  Y,  €heathouse^  864. 

8.  An  indictment  for  '*  wisely  making,*'  &c.,  coin  of  the  United 

States,  imder  section  20  of  the  crimes  act  of  1825,  4  Stat,  at  L, 
121,  need  not  aver  an  intent  to  pass  the  coin  as  true,  nor  an  in- 
tent to  defraud.     United  States  v.  Peters^  494. 

INFORMATION. 

In  prosecuting  an  information  to  enforce  a  seizure,  under  the  act  of 
August  6, 1861,  issues  of  &ct  should  be  submitted  for  trial  by  a 
jury,  according  to  the  course  of  the  common  law.  The  act  does 
not  contemplate  the  determination  of  the  facts  by  the  judge,  as 
in  causes  of  admiralty  jurisdiction.  United  States  v.  Athens 
Armory,  129. 

INJUNCTION. 

1.  Section  19  of  the  Internal  Revenue  Act  of  July  18, 1866, 14  Stat. 

at  L.  162,  as  amended  March  2, 1867,  Id.  476, — ^which  provides 
that  no  suit  to  restrain  the  assessment  or  collection  of  any  tax 
shall  be  maintained  in  any  court, — applies  to  all  cases  where  the 
ofScer  has  power  to  inquire  and  determine  whether  the  thing 
assessed  by  him  is  liable  to  taxation,  however  erroneous  his 
decision  of  that  question  may  be.    Pidlan  v.  ^nsinger^  94. 

2.  The  statute  is  not  unconstitutional ;  either  ^  Ae^^^^S  ^^  V^^ 

of  his  property  without  due  process  of  \  ^  ot  «^*  tcftwang  trial 
by  jury.     Ih.  ^^^' 

8.  When  a  patent  expires  during  the  pend^j^  -     ^\.feim^i^^- 


^ 
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INJUNCTION—  Chntinved. 
4.  The  general  principles  which  goyem  courts  of  eqnity  in  granting 
preliminary  iiynnctions,  and  in  dlBsolying  them  upon  the  filing 
of   the   answer, — stated.     Shoemaker   y.   NatUnuil    MeAaiM 
Amis  416. 

INSANE  PER80N& 

1.  Mania, — ^which  is  mental  derangement  accompanied  by  exdteme&t, 
— and  dementia, — ^which  is  derangement  accompanied  by  general 
enf eeblement  of  the  faculties— do  not  invariably  affect  all  the 
operations  of  the  mind.  The  law  recognizes  the  fact  that  either 
of  these  forms  of  derangement,  may  be  limited  (as  monomania 

t  always  is)  to  particular  subjects,  and  may  be  conmstent  with 
capacity  to  act  upon  other  subjects.     HaU  y.  Ihigery  507. 

8.  In  determining  the  ability  of  an  alleged  insane  person  to  execute 

'  any  particular  act,  the  inquiry  should  first  be,  what  degree  of 

mental  capacity  is  essential  to  the  proper  execution  of  the  act  in 

question;  and  then,  whether  such  capacity  was  possessed,  at 

the  time,  by  the  party.    IK 

8.  The  execution  of  a  power  of  attorney  to  conyey  land  requires  no 
greater  exercise  of  reason  than  does  the  making  of  a  will  of 
real  property ;  and  the  question  of  capacity  may  be  determined 
by  the  same  rules,  in  either  case.    It, 

4.  The  definition  of  "  a  sound  and  disposing  mind  and  memory,^ 

giyen  by  Washington,  J.,  in  Harrison  t>.  Rowan,  8  Wash.  C,  Ct* 
585, — yiz :  that  the  testator  must  be  capable  of  making  his  will, 
with  an  understanding  of  the  nature  of  the  business  in  which  he 
is  engaged,  a  recollection  of  the  property  of  which  he  means  to 
dispose,  of  the  persons  who  are  the  objects  of  his  bounty,  and 
of  the  manner  in  which  it  is  to  be  distributed  between  them; 
that  it  is  not  necessary  that  he  should  yiew  his  will  with  the 
eye  of  a  lawyer,  and  comprehend  its  provisions  in  their  legal 
form ;  but  it  is  sufficient  if  he  has  such  a  mind  and  memory  as 
will  enable  him  to  understand  the  elements  of  which  it  is  com- 
posed, the  distribution  of  his  property  in  its  simple  forms, — ap- 
proved, and  applied  as  a  proper  test  for  determining  the  ca* 
pacity  of  a  land  owner  to  make  a  power  of  attorney  authoriz- 
ing the  conveyance  of  his  lands.    Ih, 

5.  The  law  presumes  that  every  adult  man  is  sane,  and  possessed  of 

the  absolute  right  to  sell  and  dispose  of  his  property  in  whatever 
way  he  may  choose ;  his  will  in  every  case  standing  as  the  reason 
of  his  conduct.  The  burden  of  proving  insanity  lies  on  the 
party  who  asserts  it.    Ih, 

6.  The  fact  of  the  existence  of  a  prior  or  subsequent  lunacy,  except 

where  it  is  habitual,  does  not  suffice  to  change  the  burden  of 
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proo£  But  when  such  habitual  insanity  is  shown  to  haye 
existed,  then  the  presumption  is,  that  the  party  was  insane  at 
the  time ;  and  the  burden  of  proof  rests  with  those  who  allege 
the  party's  competency.    Ih, 

7.  In  considering  whether  an  act  impeached  on  the  ground  of  in- 

sanity was  valid,  the  attending  circun^stances  may  be  consid- 
ered ;  particularly  the  reasonableness  of  the  act,  and  the  ap- 
proval of  it  at  the  time  by  the  relatives  of  the  party.    Ih, 

8.  It  seems  that,  in  general,  a  witness  who  subscribes  an  instrument, 

or  an  officer  who  takes  the  acknowledgement  of  one,  is  bound 
to  satisfy  himself,  before  he  signs,  that  the  party  has  the  requisite 
mental  capacity  to  execute  the  instrument ;  and  that  the  pre- 
sumption of  capacity  is  therefore  strengthened  by  the  fact  of 
attestation.    lb. 

INSURANCE. 

1.  A  circuit  court  ought  not  to  entertain  a  bill  in  equity  filed  by  an 

insurance  company,  after  a  loss  has  occurred  under  a  policy  is- 
sued by  them,  to  procure  a  decree  canceling  the  policy  and  en- 
joining the  insured  from  bringing  any  action  upon  it,  where  the 
bill  is  founded  upon  charges  of  fraud  in  obtaining  the  policy, 
which,  if  true,  might  be  set  up  in  defense  of  an  action  at  law 
upon  it  8o  hdd^  where  the  policy  contained  a  clause  limiting 
the  time  for  suing  upon  it  to  twelve  months  from  the  date  of 
the  loss ;  so  that  there  was  no  danger  of  injury  to  the  com- 
plainant through  an  unreasonable  delay  to  sue.  Home  Ins,  Co. 
V.  8tancl{fidd,  1. 

2.  A  clause  in  an  insurance  policy  declaring  that  the  policy  Aall  be 

void  if  assigned  without  the  consent  of  the  company,  does  not 
apply  to  a  transfer  made  under  the  bankrupt  law,  by  a  register 
in  bankruptcy,  to  an  assignee  appointed  for  the  insured.  Starh- 
vaatker  v.  Cleveland  Ins,  Co,^  67. 

8.  By  a  supplement  to  its  charter,  a  mutual  insurance  company  was 
authorized  to  insure  **for  a  specific  rate  of  premium  to  be  paid 
in  cash,  in  the  same  manner  as  insurance  companies  "  not  mu- 
tual '^are  accustomed  to  do."  The  object  of  the  supplement 
was  to  enable  the  company  to  issue  two  classes  of  policies,  one 
on  the  mutual,  and  the  other  on  the  non-mutual  plan,  the  pre- 
miums on  the  latter  to  be  paid  in  cash«  Held^  that  the  com- 
pany might  accept  a  note  for  such  premium,  instead  of  cash ; 
the  taking  being  a  mere  extension  of  the  time  of  payment,  and 
none  the  less  a  payment  in  cash.     Carey  v.  iVa^2e,.156. 

4.  The  bankruptcy  of  the  company  is  no  defense  to  v^  action  by  the 
assignee  of  a  note  given  for  the  premium  on  »  "po^^^I  ^^  Insur- 
ance,   jf^. 
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INTERNAL  REVENUE. 

1.  Bection  19  of  the  Internal  Rerenne  Act  of  July  18,  1866, 14  Stat, 
at  L,  153,  M  amended  March  2,  1867,  Id.  475, — ^which  pro- 
Tides  that  no  suit  to.  reatrain  the  aasesament  or  coUectioa  of  any 
tax  authorized,  aha^l  be  maintained  in  any  conrt, — applies  to 
all  cases  where  the  officer  has  power  to  inquire  and  deteimioe 
whether  the  thing  assessed  by  him  is  liable  to  taxation,  how- 
erer  erroneons  his  decisi<m  of  that  question  may  be.  PuB/oih  t. 
Khuinger^  94. 

8.  The  statute  is  not  nnconstitational ;  either  as  depriying  the 
party  of  his  property  without  due  process  of  law,  or  as  ref  osiiig 
trial  by  jury.    lb, 

6.  An  act  of  Cong^ress, — sach  as  section  44  of  the  act  of  July  20, 
1868, 15  Stat,  at  X.  142,  which  declares  that  real  property  em- 
ployed in  a  violation  of  a  reyenne  law  shall  be  forfeited  there- 
for,— is  not  unconstitutional.  Such  an  act  may  be  sostained  as 
a  regulation  of  civil  policy  appropriate  to  accomplish  a  parpose 
vital  to  government.  UnU^  States  v.  DiUUUrff  in  WM-Frvnt- 
itreet,  192. 

4.  A  supeiTisor  of  internal  revenue  is  entitled,  under  the  provisions 

of  the  Internal  Revenue  Act  of  July  20, 1868,  §49, 15  Stat,  at  L. 
144,  to  examine  the  books  and  papers  belonging  to  banks,  bank- 
ers, brokers,  and  banking  associations,  and  is  not  bound  to  in- 
form the  owners  of  his  purpose  in  making  such  examination. 
StantDood  v.  Oreerij  184. 

5.  Where  a  summons  for  the  production  of  books  has  been  issued  by 

the  supervisor  of  internal  revenue,  and  such  summons  has  been 
duly  executed,  but  not  complied  with,  a  United  States  district 
judge  may,  upon  application,  and  proof  of  these  facts,  issue  s 
writ  of  attachment    Tb, 

6.  Section  49  of  the  act  of  July  20, 1868,  15  Stat,  at  L.  144^~which 

gives  supervisors  of  internal  revenue  the  right  to  examine  soch 
books  and  papers  as  show  the  operation  of  banks,  &c.,  with 
the  public,  and  are  connected  with  the  internal  revenue  of  the 
United  States, — is  not  unconstitutional,  either  as  purporting  to 
authorize  an  unreasonable  seizure  and  search,  or  as  compelling  a 
party  to  testify  against  himself.    1  b. 

7.  Under  the  Internal  Revenue  Act  of  July  18,  1866,  14  Stat,  at  L 

98,  a  removal  by  a  distiller,  of  spirits  distilled  by  him,  from 
the  place  of  distillation  to  a  bonded  warehouse,  is  a  legal  act; 
and  it  cannot  be  predicated  of  such  a  removal,  where  this  is  the 
only  overt  act  charged,  that  it  was  done  to  defraud  the  United 
States  of  the  tax  thereon,  so  as  to  bring  the  case  within  those 
contemplated  by  section  14  of  the  act.  IMted  State$  v.  Om 
hundred  barrels  of  /Spirits^  805. 
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8.  Under  the  Internal  Beyenue  Act  of  July  18, 1866,  as  amended 

March  2, 1867,  14  Stat,  at  L.  488,  distilled  spirits  purchased  in 
good  faith  by  the  claimant,  while  they  were  in  a  bonded  ware- 
house of  the  United  Btates,  to  whose  collector  he  paid  the  taxes 
due  thereon,  cannot  afterwards  be  seized  in  his  hands  and  con- 
demned  as  forfeited  by  reason  of  the  previous  faUure  of  the  dis- 
tOler,  in  the  course  of  the  manufacture  thereof,  to  keep  the 
books  and  to  make  the  tri-monthly  reports  required  of  him  by 
law.    i^. 

9.  Section  5  of  the  act  of  March  81,  1868, 15  8tat  at  L.  58,  is  not  a 

repeal  of  that  part  of  section  25  of  the  act  of  March  3, 1867, 14 
Id.  483,  which  denounces  penalties  against  distillers,  for  failing 
to  make  the  entries  and  reports  required  of  them  by  law.    Ih. 

10.  The  legislation  of  Congress  respecting  forfeitures  against  distil- 
lers,— ^reviewed;  and  the  conclusion  reached  that  it  shows 
a  uniform  policy,  from  the  beginning,  not  to  extend  forfeitures 
to  property  in  the  hands  of  innocent  third  persons.    lb. 

JUDGE. 

A  decree  signed  by  a  district  judge  after  he  has  tendered  a  condi- 
tional resignation,  but  before  it  has  been  accepted  by  the 
goyemment,  is  yalid.    Northrop  y.  Gregory ^  608. 

JUDGMENT. 

1.  The  distinction  betv^'een  cases  in  which  judgments  may  and  those 

in  which  they  may  not  be  Impeached  collaterally,  may  be  stated 
thus:  They  may  be  impeached  by  facts  inyolving  fraud  or  col- 
lusion, but  which  were  not  before  the  court  or  involved  in  the 
issue  or  matter  upon  which  the  judgment  was  rendered.  They 
may  not  be  impeached  for  any  facts,  whether  involving  fraud 
or  collusion  or  not,  or  even  perjury,  which  were  necessarily  be- 
fore the  court  and  passed  upon.     T'he  Aeom^  434. 

2.  If,  pending  a  writ  of  error  or  appeal,  no  stay  of  proceedings  hav- 

ing been  obtained,  proceedings  are  taken  to  enforce  the  judg- 
ment, and  property  of  the  defendant  is  sold  under  them,  the 
purchaser  acquires  a  good  title.  '  South  Fork  Canal  Co.  v.  Gor- 
don, 479. 

8.  This  rule  is  not  a  measure  of  protection  afforded  to  strangers  bid- 
ding at  judicial  sales  only,  but  extends  to  the  parties  or  their 
privies.  It  rests  upon  the  principle  that  a  judgment  of  a  court 
having  jurisdiction  is,  however  erroneous,  efficacious  until 
reversed.    lb. 

4.  The  rule  governing  the  restoration,  after  reversal,  is  this :  that 
the  party  unsuccessful  in  the  court  below  is  to  be  restored,  by 
11—38 
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reTersal,  to  all  things  which  he  lost  by  the  eironeons  judgment 
or  decree,  if  the  title  to  them  has  not  passed  by  the  preyions 
enforcement  of  the  judgment  or  decree ;  and  if  it  has,  he  is,  in 
such  case,  to  have  a  right  of  action  for  a  money  equivalent    lb, 

5.  The.  jurisdiction  of  any  court  over  either  the  person  or  the  sub- 

ject matter,  may  be  inquired  into  whenever  any  right  or  benefit 
is  claimed  imder  its  proceedings ;  and  want  of  jurisdiction  win 
render  its  judgment  unavailable  for  any  purpose.  Gray  v.  Lar- 
rimore^  542. 

6.  In  applying  this  rule,  the  only  difierence  recognized  between 

courts  of  superior  and  of  inferior  jurisdiction  ia,  that,  with  refer- 
ence to  courts  of  superior  or  general  authority,  jurisdiction  is 
presumed  until  the  contrary  appears;  but  with  reference  to 
courto  of  inferior  or  limited  authority,  the  jurisdiction  must  be 
affinnatively  shown  by  parties  who  claim  any  right  or  benefit 
under  their  proceedings.    Ih, 

7.  The  presumption  in  favor  of  the  judgments  of  superior  courts,  is 

limited  to  jurisdiction  over  persons  within  their  territorial 
limits,  and  to  proceedings  in  accordance  with  the  common  law. 
If  it  appears,  either  from  the  record,  or  by  evidence  outside,  that 
the  defendants  were,  at  the  time  of  the  alleged  service  upon 
them,  beyond  the  reach  of  the  process  of  the  court,  or  when  the 
proceeding  was  not  one  in  accordance  with  the  common  law,  the 
presumption  ceases,  and  the  burden  of  establishing  the  jurisdic- 
tion over  them  is  thrown  upon  the  party  who  invokes  the  benefit 
of  the  judgments.    IK 

JUDICIAL  SALE. 

1.  If,  pending  a  writ  of  error  or  appeal,  no  stay  of  proceedings  hav- 

ing been  obtained,  proceedings  are  taken  to  enforce  the  judg- 
ment, and  property  of  the*  defendant  is  sold  under  them,  the 
purchaser  acquires  a  good  title.  South  Fork  Canal  Co.  v.  Gor- 
d4m^  479. 

2.  This  rule  is  not  a  measure  of  protection  afforded  to  strangers  bid- 

ding at  judicial  sales  only,  but  extends  to  the  parties  or  their 
privies.  It  rests  upon  the  principle  that  a  judgment  of  a  court 
having  jurisdiction  is,  however  erroneous,  efiicacious  until 
reversed.    /(. 

JUKISDIOTION. 

1.  When  a  question  arises,  in  judicial  proceedings,  relative  to  the 
existence  or  validity  of  an  organization  claiming  to  be  the  law- 
fill  government  of  a  foreign  country,  the  courts  of  the  United 
States  are  bound  by  the  decision  of  the  executive  power.    Such 
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u  question  is  political,  and  not  jadicial,  in  its  nature.  The  Ebr- 
nety  85. 
2.  When  a  civil  war  is  pending  in  a  foreign  country,  between  a  por^ 
tion  of  the  people  who  adhere  to  a  long  established  goyemment, 
and  another  portion  who  assert  a  new  goyemment,  the  courts  of 
[  the  United  States  cannot  recognize  such  new  goyemment,  or 

admit  it  or  its  agents  or  representatiyes  to  a  standing  as  parties 
in  judicial  proceifdings,  .until  the  executive  power  has  publicly 
recognized  such  new  goyemment.  Ih, 
8.  Where  the  supreme  court  of  a  State  has,  by  its  decree  and  au- 
thorized officers,  taken  judicial  control  of  the  property  and 
fianchis^  of  a  corporation,  and  ordered  their  sale,  they  cannot 
be  taken  in  execution  by  process  from  any  other  jurisdiction* 
Ibx  y.  EempJUHd  R  R  Co.j  151. 

COJJRTO, 

\ 
\ 

JURY. 

Trial. 

LANDLORD. 

1.  The  general  rule  is  that  in  the  absence  of  a  special  agreement  to 

the  contrary,  the  tenant  is  liable  to  the  landlord  for  all  waste^ 
by  whomever  committed;  having  his  right  of  action  over 
against  the  actual  wrong-doer.    Parrott  y.  Barney^  197. 

2.  This  liability  does  not  depend  upon  negligence,  but  is  imposed 

for  reasons  of  public  policy.  Tb. 
8.  A  covenant  in  a  lease,  that  at  the  expiration  of  the  term  the 
•  tenant  will  quit  and  surrender  the  premises  in  as  good  condi- 
tion as  the  reasonable  use  and  wear  thereof  will  permit,  dam- 
ages by  the  elements  excepted,  does  not  protect  the  tenant  from 
liability  for  waste,  although  resulting  from  accident  occurring 
without  fault  of  the  tenant    IK 

4.  A  covenant  in  a  lease  that  the  tenant  wiU  occupy  the  premises 

solely  for  a  specified  business,  does  not  impose  upon  the  land- 
lord the  risks  of  ii^ury  to  the  premises  incident  to  the  business, 
so  as  to  defeat  his  right  of  action  for  waste  incurred  in  the 
prosecution  of  such  business,  although  not  caused  by  any  fault 
of  the  tenant    JTb. 

5.  A  tenant  of  a  portion  of  a  building  may  be  held  liable  to  the 

landlord  for  w.aste  sustained  therein.  The  liability  is  not  con- 
fined to  waste  upon  landB  demised.    Ih, 

LIEN. 

MJBOHAHics'  Lien  ;  Shippiko,  1, 4-6. 
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LUNATICS. 

IkBAire  PKB80ire. 

MANDAMUS. 

1.  A  circuit  court  has  power,  in  a  proper  case,  to  iBsae  a  mandamiis 

requiring  State  or  municipal  officers  to  proceed  with  the  lerj 
and  collection  of  a  tax.  United  8tatea  ex  nL  Laamngy.  Trmu- 
urer  o/MuBooHne  Cowity^  58. 

2.  When  nach  a  mandamus  has,  in  the  lawful  ezerdse  of  the  juris- 

diction of  the  comt,  been  issued,  but  the  officer  to  whom  it  is 
directed  will  not  or  cannot  execute  the  duty  commanded,  the 
court  may  appoint  its  marshal  to  execute  such  duty  and  collect 
the  tax.    Ih,  • 

MARSHAL. 

A  United  States  marshal  has  power  to  appoint  a  special  bailiff  to 
execute  a  particular  process.  Bo  Add,  where  the  appointment  in 
question  was  made  within  a  State,  the  laws  of  which  conferred 
that  power  upon  sherifis.  United  8tatei  ex  reL  BoberU  y.  JatUr 
of  Fayette  County,  205. 

Officbb. 

MASTER. 

Shifpino,  1-8. 

MASTER  AND  SERVANT. 

1.  The  liability  of  a  person  or  corporation  enyploying  a  contractor 

to  construct  a  public  work,  for  personal  injuries  sustained  by 
a  third  person,  through  unskillful  or  improper  means  of  per- 
formance, is  not  limited  to  cases  where  an  incompetent  or  un- 
suitable person  has  been  employed  as  contractor.  Ware  y.  SL 
Paul  Water  Co.^  261. 

2.  If  a  work  of  a  kind  in  the  ordinary  doing  of  which  a  nuisance 

occurs,  being  lawfiilly  undertaken,  has  been  negligently  or  im- 
properly prosecuted ;  or  if  it  was  ordered  without  lawfbl  au- 
thority, however  prosecuted ;  a  third  person  who  has  sustained 
injuries  thereby,  without  fault  on  his  own  part,  may  recorer 
from  the  employer,  notwithstanding  the  performance  was  in- 
trusted to  a  contractor  instead  of  to  hired  laborers.    lb. 

MECHANICS'  LIEN. 

In  an  action  in  the  circuit  court,  brought  to  foreclose  a  lien  upon  a 

canal  for  labor  and  materials  furnished  in  constructing  it,  the 

court,  having  jurisdiction  of  the  parties  and  the  subject  matter, 

passed  upon  the  amount  of  the  indebtedness  of  the  South  Fork 
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Canal  Company  to  the  complainant ;  upon  the  existence  of  the 
lien  asserted,  and  its  extent,  and  a^dged  that  the  lien  ex- 
tended to  the  entire  flame  and  canal ;  and  it  decreed  the  sale  of 
the  property  in  case  payment  of  the  complainant's  demand  was 
not  made  by  a  day  designated.  The  payment  was  not  made, 
and  the  sale  took  place,  the  master  following,  in  all  particulars, 
the  direction  of  the  decree.  His  report  of  his  proceedings  was 
not  excepted  to,  and  was  confirmed.  The  complainant  was 
mentioned  in  the  decree  as  a  possible  bidder,  and  proyision 
made  for  crediting  his  bid  on  the  amount  adjudged  due  to 
him.  The  master  reported  that  H.,  the  assignee  of  the  com- 
plainant^ became  the  purchaser,  and  when  the  report  was  con* 
firmed,  the  master  was  directed  to  execute  to  him  a  deed  of  the 
property.  Hddj  that  the  purchaser  acquired  a  title  to  the 
premises  which  could  not  be  diyested  by  a  reversal,  in  the  su- 
preme court,  of  the  judgment ;  although  such  reyersal  pro- 
ceeded u|K)n  the  ground  that  the  lien  established  by  the  com- 
plainant extended  to  a  portion  of  the  canal  only,  and  that  the 
judgment  was  erroneous  in  directing  the  wjiole  to  be  sold. 
South  Fork  Canal  Co,  v.  Cordon^  479. 

MISTAKE. 

1.  Where  an  agreement  between  two  parties  was  reduced  to  writing, 

and  read  oyer  and  signed  by  the  complainant,  it  is  not  suffi- 
cient in  a  suit  in  equity  for  the  reformation  of  such  agreement, 
for  the  compltdnant  to  allege  that  he  supposed  the  terms  of  the 
written  agreement  were,  in  legal  effect,  the  same  as  the  true 
terms  of  the  agreement  previously  entered  into  by  the  parties. 
Such  a  mistake  is  one  of  law,  and  not  of  fact ;  and  will  not 
warrant  the  interference  of  a  court  of  equity.  Hooter  v.  Beilly^ 
471. 

2.  What  evidence  is  sufficient  to  warrant  the  granting  of  relief  by  a 

court  of  equity  in  a  suit  to  reform  a  written  agreement,  on  the 
ground  of  mistake,—- explained.    IK 
8.  A  motion  to  open  a  decree  in  admiralty  entered  by  default,  must 
be  made  'within  ten  days  after  entry ;  otherwise  it  must  be  de- 
nied.   Northrop  v.  Gregory^  603. 

4.  A  motion  to  open  a  decree  in  admiralty  entered  by  default,  must 

be  accompanied  by  the  answer  proposed  to  be  filed,  or  at  least 
by  a  statement  of  the  grounds  of  defense  intended ;  so  that  the 
court  can  determine  whether  the  defense  is  meritorious.    JTb, 

5.  A  decree  signed  by  a  district  judge  after  he  has  tendered  a  con- 

ditional resignation,  but  before  it  has  been  accepted  by  the  gov- 
emment,  is  valid.    /& 
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MORTGAGE. 
An  indorsor  upon  ft  note  not  yet  mfttured^  g^^^  ft  mortgage  upon  a 
yessel  to  secure  his  contingent  liability.  Afterwards,  the  lia- 
bility became  fixed.  The  mortgage,  however,  entitled  him  to 
an  extension  of  time  for  payment.  Hddj  that  the  mortgagee 
was  to  be  deemed  a  mortgagee  for  a  yalnable  consideratioii, 
and  entitled,  as  snch,  to  intervene  for  the  protectiofn  of  his 
interest,  in  a  libel  filed  against  the  yessel  to  recover  wages. 
Either  the  extension  of  time  for  payment  of  the  debt,  or  the 
waiver  by  the  holder  of  the  note  of  the  right  to  sae  the  indor- 
ser,  and  in  snch  snit  to  attach  the  vessel,  constituted  a  soflkieiit 
consideration  for  this  pnrp(>8e.    Ths  DubuquCj  dO. 

MOTIONa 

Pbactice. 

N4TI0NAL  BANKS. 
Bajxkxsq, 

NATURALIZATION. 

The  order  of  a  court  of  competent  jurisdiction,  admitting  an  alien 
to  citizenship,  is  in  the  nature  of  a  judgment,  and  in  the  ab- 
sence of  fraud,  is  conclusive  as  to  the  question  of  the  requisite 
length  of  residence  of  the  naturalized  citizen  in  the  United 
States.    The  Aeamy  484. 

NEGLIGENCE. 

1.  The  liability  of  a  person  or  corporation  employing  a  contractor  to 

construct  a  public  work,  for  personal  injuries  sustained  by 
a  third  person,  through  unskillfhl  or  improper  means  of  perform- 
ance, is  not  limited  to  cases  where  an  incompetent  or  unsuitable 
person  has  been  employed  as  contractor.  Ware  v.  ^.  Baul 
Water  Co.^  261. 

2.  If  a  work  of  a  kind  in  the  ordinary  doing  of  which  a  nuisance 

occurs,  .being  lawfully  undertaken,  has  been  negligently  or 
improperly  prosecuted;  or  if  it  was  ordered  without  lawful 
authority,  however  prosecuted ;  a  third  person  who  has  sustained 
iiguries  thereby,  without  fault  on  his  own  part,  may  recover  from 
the  employer,  notwithstanding  the  performance  was  intrusted  to 
a  contractor  instead  of  to  hired  laborers.    lb. 

OATR 

SmrFigQ,  12. 
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OFFICER 
The  duty  and  proper  mode  of  proceeding,  by  a  marshal  or  eheriff,  or 
deputy  of  either,  in  making  an  arrest  under  a  warrant, — ex- 
plained.     Ufdted  8tate$  ex  rel.  JSdberU  y.  JaUer  of  Fayette 
Ckmntff,  265. 

PARDON. 

1.  An  unqualified  pardon,  granted  to  the  owner  prior  to  the  seizure 

of  property,  or  the  institution  of  any  proceedings  to  condemn  it, 
under  the  acts  authoriang  confiscation  of  property  used  to  pro- 
mote the  rebellion  of  1861-65,  is  a  bar  to  a  judgment  of  con- 
demnation.    United  States  v.  Athens  Armory^  129. 

2.  In  the  case  of  a  general  pardon  by  proclamation  or  act  of  the  le^s- 

lature,  of  which  the  court  takes  judicial  notice,  the  court  must 
dismiss  all  knowledge  of  the  intentions  of  the  pardoning  power, 
except  such  as  is  to  be  derived  from  the  terms  of  the  act  of 
grace  it8el£  Oreathotis^s  Case^  882. 
8.  Where  a  pardon  is  granted,  with  a  condition  annexed,  the  fact 
that  the  person  pardoned  is  in  prison,  and  must  accept  the  Con- 
dition before  receiying  the  benefit  of  the  pardon,  does  not 
constitute  such  duress  as  will  make  his  acceptance  of  the  condi- 
tion of  no  efiect    id, 

PARTIES. 

1.  It  is  a  fatal  defect  in  a  bill  to  enjoin  the  infringement  of  a  patent 

for  an  invention,  that  all  the  owners  of  the  patent  have  not  been 
made  parties.    Jordan  v.  Ddbsony  898. 

2.  But  those  persons  only  are  deemed  owners,  within  the  rule,  to 

whom  the  patent  was  issued,  or  to  whom  interests  in  it  have 
been  transferred  by  assignment  in  writing,  duly  authenti- 
cated,   lb, 

8.  The  general  doctrine  of  courts  of  equity,  relative  to  absent  parties, 
is,  that  if  persons  out  of  the  jurisdiction  are  merely  passive 
objects  of  the  judgment  sought,  or  if  their  rights  are  merely 
incidental  to  those  of  the  parties  before  the  court,  then,  inas- 
much as  a  complete  decree  may  be  obtained  without  them,  they 
may  be  dispensed  with.    But  if  such  absent  persons  are  to  be 
active  in  the  performance  or  execution  of  the  decree ;  or  if  they 
have  rights  wholly  distinct  from  those  of  thQ  ot^^^  psit^es;  ot 
if  the  decree  ought  to  be  pursued  against  t;\\  w%'  ^^^^  ^^®  co\xrt 
cannot  properly  proceed,  without  theip    \    ,  ^  ta»^^  '\j«tVivea. 
And  the  suit,  so  far  at  least  as  their  riglxt^  ^     .-A/tte;*^  w>  eou- 
cemed,  should  be  stayed;  for,  to  this  ^^.^^i^  .^'^^^''^^^^^^'^ 
defective.     Chay  v.  Larrimore^  642.         ^^^^^  \i* 

4.  AU  the  partners,  or  their  representatives,  ^     ^  ^5,^^^^^^ 
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to  a  bill  filed  to  procure  a  dlBBolution  of  the  oopartnersfaip  sad 
an  acoount.  lb, 
5.  Where,  upon  a  bill  filed  in  a  drcnit  court  to  procure  a  diaBolndoa 
of  copartnership  and  an  account,  one  of  the  partners  (or  his 
representatiye)  is  not  a  resident  of  the  State  in  which  the  suit 
is  commenced,  and  cannot  be  seryed  with  process  therein,  the 
suit  is  def  ectiye,  and  cannot  proceed,  unless  sendee  by  pnblicfr- 
tion  is  authorized  by  the  law  of  the  State,  and  is  made  in  strict 
conformity  therewith ;  or  unless  there  is  a  Toluntary  appesr- 
ance.    Ih. 

PARTNERS. 

1.  All  the  partners,  or  their  representatiTes,  are  indispensable  par- 
ties to  a  bill  filed  to  procure  a  dissolution  of  the  copartnership 
'  and  an  account     Gray  y.  Larrimore^  642. 

9.  Where,  upon  a  bill  filed  in  a  circuit  court  to  procure  a  dissolution  of 
copartnership  and  an  account,  one  of  the  partners  (or  his  repre- 
sentatiye), is  not  a  resident  of  the  State  in  which  the  suit  is 
commenced,  and  cannot  be  seryed  with  process  therein,  the  suit 
is  defectiye,  and  cannot  proceed,  unless  seryice  by  publication 
is  authorized  by  the  law  of  the  State,  and  is  made  in  strict 
conformity  therewith ;  or  unless  there  is  a  yoluntaiy  appear- 
ance.   /&. 

PATENTa 

1.  It  is  a  fatal  defect  in  a  bill  to  eigoin  the  infi^gement  of  a  patent 

for  an  inyention,  that  all  the  owners  of  the  patent  haye  not  been 
made  parties.    Jordan  y.  Ddbaony  898. 

2.  But  those  persons  only  are  deemed  owners,  within  the  rule,  to 

whom  the  patent  was  issued,  or  to  whom  interests  in  it  haye 
been  transferred  by  assignment  in  writing  duly  authenticated. 

n. 

8.  In  a  suit  founded  upon  a  re-issued  patent,  the  courts  must  pre- 
sume that  the  commissioner  duly  peiformed .  his  duty  of  ascer- 
taining that  the  defect  in  the  original  specification  was  owing 
to  inadyertence,  accident,  or  mistake ;  and  that  the  amended 
description  is  of  the  same  inyention  as  was  coyered  by  the 
original  patent.    Ih, 

4.  It  aeemSy  that  this  presumption  is  conclusiye,  except  against  the 

allegation  of  fraud  in  the  transaction.    /&. 

5.  Congress  has  power  to  authorize,  by  special  act,  the  extension  of 

a  patent,  notwithstanding  the  fact  that  the  original  patent  has 
preyiously  expired,  and  the  inyention  has  been  introduced  to 
public  use.    IJ>, 
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PATENTS—  Continued, 

6.  A  special  act  of  Congress,  authorizing  an  extension  of  a  particu- 

lar patent,  should  be  read  and  construed  in  connection  with  the 
general  acts  on  the  subject  of  patents.    /&. 

7.  The  decision  of  the  commissioner  of  patents  in  granting  an  ex- 

tension, is  conclusiyo  eyidence  of  all  the  facts  -which  he  is  re- 
quired to  find  before  issuing  it, — e.  ^.,  of  the  fact  that  there  has 
not  been  an  abandonment  of  the  inyention.    Ih. 

8.  The  issue,  re-issue,  and  extension  of  a  patent,  and  the  fact  that  it 

has  been  sustained  in  preyious  suits,  create  a  strong  presump- 
tion against  a  defense  of  want  of  novelty  in  the  invention.    lb, 

9.  The  validity  of  the  extended  patent,  granted  August  20,  1862, 

under  special  act  of  May  80, 1862,  fbr  improvements  in  manufac- 
ture of  fibrous  materials,—- examined  and  sustained.    Ih, 

10.  A  license  granted  by  the  patentee  of  an  invention,  permitting 
the  invention  to  be  manufactured  and  used  upon  certain  terms 
and  conditions,  cannot  be  deemed  evidence  of  an  acquiescence  in 
infringements  of  his  right  It  implies  the  assertion  of  an  exclu- 
sive right  in  the  invention.    Ih, 

11.  When  a  patent  expires  during  the  pendency  of  a  suit  for  infringe^ 
ment,  no  perpetual  injunction  can  be  granted,  but  complainant 
may  obtain  a  decree  for  an  accounting.    Ih, 

PENSIONS. 

1.  Sections  12  and  IB  of  the  pension  act  of  July  4,  1864,  13  Stat. 

at  L,  887, — which  prescribe  the  fees  of  agents  employed  to  col- 
lect pensions,  and  impose  a  penalty  for  receiving  a  greater  fee 
than  such  as  is  prescribed, — ^are  not  unconstitutional.  The 
power  to  secure  to  the  pensioner  the  receipt  of  the  pension 
granted)  free  of  unreasonable  tolls  or  exactions,  is  incident  to  the 
undeniable  power  of  Congress  to  grant  pensions.  United  States 
v.  Marks^  681. 

2.  By  the  express  terms  of  the  pension  act  of  July  4,  1864, 18  Stat, 

at  L.  887,  the  penalty  imposed  by  section  13  upon  a  pension 
agent,  for  receiving  greater  fees  than  are  prescribed  by  section 
12  for  services  in  collecting  pensions,  is  incurred  only  where  the 
fees  are  received  for  conducting  a  claim  preferred  under  that  act. 
It  cannot  be  enforced  against  one  who  has  received  an  excessive 
fee  for  services  in  collecting  a  pension  given  under  another  act 
of  Congress,—^.  ^.,  the  act  of  July  14,  1862,  12  Stat,  at  L, 
666.  Ih. 
Z.  The  pension  acts  of  1862  and  1864,  considered  in  connection ;  and 
the  effect  of  the  latter  upon  the  former,  construed  and  ex- 
plained.   Ih 
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to  a  bill  fQed  to  procure  &  diBBolution  of  tbe  copartnenhip  and 
an  acoount.  lb, 
5.  Where,  upon  a  bill  filed  in  a  circuit  coort  to  procure  a  disBolutioiL 
of  copartnership  and  an  account,  one  of  the  partners  (or  his 
representatiye)  is  not  a  resident  of  tbe  State  in  -which  the  suit 
is  commenced,  and  cannot  be  served  with  process  therein,  the 
suit  is  defective,  and  cannot  proceed,  unless  service  by  publica- 
tion is  authorized  by  the  law  of  the  State,  and  is  made  in  strict 
conformity  therewith ;  or  unless  there  is  a  yoluntary  appear- 
ance,   lb, 

PARTNERS. 

1.  All  the  partners,  or  their  representatiTes,  are  indispensable  par- 
ties to  a  bill  filed  to  procure  a  dissolution  of  the  copartnership 
'  and  an  account     Gray  t.  Larrimarej  642. 

9.  Where,  upon  a  bill  filed  in  a  circuit  court  to  procure  a  dissolution  of 
copartnership  and  an  account,  one  of  the  partners  (or  his  repre- 
sentative), is  not  a  resident  of  the  State  in  which  the  suit  is 
commenced,  and  cannot  be  served  with  process  therein,  the  suit 
is  defective,  and  cannot  proceed,  unless  service  by  publication 
is  authorized  by  the  law  of  the  State,  and  is  made  in  strict 
confonnity  therewith ;  or  unless  there  is  a  voluntary  appear- 
ance.   Tk 

PATENTS. 

1.  It  is  a  fatal  defect  in  a  bill  to  enjoin  the  infringement  of  a  patent 

for  an  invention,  that  all  the  owners  of  the  patent  have  not  been 
made  parties.    Jordan  v.  Dobaonf  898. 

2.  But  those  persons  only  are  deemed  owners,  within  the  rule,  to 

whom  the  patent  was  issued,  or  to  whom  interests  in  it  Jiave 
been  transferred  by  assignment  in  writing  duly  authenticated. 

lb. 
8.  In  a  suit  founded  upon  a  re-issued  patent,  the  courts  must  pre- 
sume that  the  commissioner  duly  performed .  his  duty  of  ascer- 
taining that  the  defect  in  the  original  specification  was  owing 
to  inadvertence,  accident,  or  mistake ;  and  that  tbe  amended 
description  is  of  the  same  invention  as  was  covered  by  the 
original  patent.    lb, 

4.  It  u&rMy  that  this  presumption  is  conclusive,  except  against  the 

allegation  of  fraud  in  the  transaction.    lb, 

5.  Congress  has  power  to  authorize,  by  special  act,  the  extension  of 

a  patent,  notwithstanding  the  fact  that  the  original  patent  has 
previously  expired,  and  the  invention  has  been  introduced  to 
public  use.    lb. 
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PATENTS—  Continued. 

6.  A  special  act  of  Congress,  authorizing  an  extension  of  a  particu- 

lar patent,  should  be  read  and  construed  in  connection  with  the 
general  acts  on  the  subject  of  patents.    Ih 

7.  The  decision  of  the  commissioner  of  patents  in  granting  an  ex- 

tension, is  conclusire  eyidence  of  all  the  facts  which  he  is  re- 
quired to  find  before  issuing  it, — e,  g^  of  the  &ct  that  there  has 
not  been  an  abandonment  of  the  inyention.    IK 

8.  The  issue,  re-issue,  and  extension  of  a  patent,  and  the  fact  that  it 

has  been  sustained  in  preyious  suits,  create  a  strong  presump- 
tion against  a  defense  of  want  of  noyelty  in  the  inyention.    Ih. 

9.  The  yalidity  of  the  extended  patent,  granted  August  20,  1862, 

under  special  act  of  May  80, 1862,  fbr  improyements  in  manufac- 
ture of  fibrous  materials,— examined  and  sustained.    Ih, 

10.  A  license  granted  by  the  patentee  of  an  inyention,  permitting 
the  inyention  to  be  manufactured  and  used  upon  certain  terms 
and  conditions,  cannot  be  deemed  eyidence  of  an  acquiescence  in 
infringements  of  his  right  It  implies  the  assertion  of  an  exclu- 
nye  right  in  the  inyention.    Fb, 

11.  When  a  patent  expires  during  the  pendency  of  a  suit  for  infringe- 
ment, no  perpetual  injunction  can  be  granted,  but  complainant 
may  obtain  a  decree  for  an  accounting.    Ih, 

PENSIONS. 

1.  Sections  12  and  18  of  the  pension  act  of  July  4,  1864,  13  Stat. 

at  X.  887, — which  prescribe  the  fees  of  agents  employed  to  col- 
lect pensions,  and  impose  a  penalty  for  receiying  a  greater  fee 
than  such  as  is  prescribed, — are  not  unconstitutional.  The 
power  to  secure  to  the  pensioner  the  receipt  of  the  pension 
granted,  free  of  unreasonable  tolls  or  exactions,  is  incident  to  the 
undeniable  power  of  Congress  to  grant  pensions.  United  States 
V.  MarJcej  681. 

2.  By  the  express  terms  of  the  pension  act  of  July  4,  1864, 13  Stat, 

at  L,  887,  the  penalty  imposed  by  section  13  upon  a  pension 
agent,  for  receiying  greater  fees  than  are  prescribed  by  section 
12  for  sendees  in  collecting  pensions,  is  incurred  only  where  the 
fees  are  receiyed  for  conducting  a  claim  preferred  under  that  act. 
It  cannot  be  enforced  against  one  who  has  receiyed  an  excessiye 
fee  for  sendees  in  collecting  a  pension  giyen  under  another  act 
of  Congress,—^.  ^.,  the  act  of  July  14,  1862,  12  Stat,  at  L. 
686.  Ih. 
8.  The  pension  acts  of  1862  and  1864,  considered  in  connection ;  and 
the  effect  of  the  latter  upon  the  former,  construed  and  ex- 
plained.   Ih. 
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PLEADING. 

1.  Wheie  the  plamtiiF,  in  an  action  under  the  act  of  May  81, 1870, 

16  Btat.  at  L.  140,  for  damages  for  preyenting  him  firom  voting, 
alleges  in  the  same  coont  or  cause  of  action  that  defendant  pre- 
yented  plaintiff  firom  yoting  for  several  diflbrent  officers,  and 
that  he  refused  his  vote,  refused  to  swear  him  as  to  his  qualifi- 
cations, &c.,  his  pleading  is  bad  for  duplicity;  upon  special 
demurrer  or  motion  to  strike  out.  These  difSsrent  acts  are  dis- 
tinct causes  of  action,  under  the  statute,  and  should  be  alleged 
in  separate  counts  or  statements.    McKay  v.  Cam^beUj  120. 

2.  But  as  the  objection  could  only  be  taken,  at  common  law,  by 

special  demurrer,  it  must  be  taken,  under  a  reformed  code  which 
substitutes  a  motion  to  strike  out  for  the  special  demurrer,— 
such  as  the  Oreg.  Code  of  Pro,  %  103, — ^by  such  motion,  and  not 
by  demurrer.    II, 

8.  In  the  district  court,  sitting  as  a  court  of  bankruptcy,  pleadings 
must  bo  special.  Hence,  a  mere  general  denial  of  the  intent 
with  which  an  act  relied  upon  as  an  act  of  bankruptcy  is  al- 
leged to  have  been  done,  is  not  a  good  defense  to  the  charge ; 
but  the  respondent  must  also  allege  and  prove  with  what  intent 
he  did  such  act.     BiloermarCs  Com^  248. 

4.  When  the  unlawfhl  intent  is  the  necessary  consequence  of  the 
act  charged,  as  in  the  case  of  a  payment  of  one  creditor  by  an 
insolvent  debtor,  a  mere  denial  of  such  intent  is  no  answer  to 
the  petition,  and  judgment  may  be  given  against  the  respon- 
dent as  upon  a  failure  to  answer.    Tb, 

6.  A  libel  for  collision  must  state  the  &cts  constituting  the  fault  in 
navigation  on  the  ground  of  which  damages  are  claimed  against 
the  vessel  libeled.  A  mere  general  allegation  that  ^  she  was 
so  carelessly,  negligently,  unskillfiilly,  and  recklessly  navigated 
that,"  &c.,  is  not  sufficient     The  K  P.  BaUviin^  257. 

6.  The  requisites  of  an  answer  seeking  to  set  up  want  of  novelty  in 

the  invention,  in  defense  to  a  bill  for  an  infringement  of  a  pat- 
ent, and  the  sufficiency  of  the  evidence  to  sustain  such  de- 
fense,— considered.    Jordan  y.  Dobeon^  898. 

7.  Where  an  agreement  between  two  parties  was  reduced  to  writing, 

and  read  over  and  signed  by  the  complainant,  it  is  not  sufficient, 
in  a  suit  in  equity  for  the  reformation  of  such  agreement,  for 
the  complainant  to  allege  that  he  supposed  the  terms  of  the 
written  agreement  were,  in  legal  effect,  the  same  as  the  troe 
terms  of  the  agreement  previously  entered  into  by  the  parties. 
Such  a  mistake  is  one  of  law,  and  not  of  fact;  and  will  not 
warrant  the  interference  of  a  court  of  equity.  Hoowr  y.  BmiOiy^ 
471. 
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PLEADING —  Continued. 
8.  A  bill  of  review  sLonld  state  the  former  proceedings,  and  where- 
in the  party  exhibiting  it  considers  himself  aggrieved.    The 
sufSciency  of  a&egations  in  this  respect, — considered  and  de* 
cided.    Kellom  r.  EouHejf^  559. 

PRACTICE. 

Attachicbht. 

1.  Where  a  summons  for  the  production  of  the  books  has  been  is- 

sued by  the  supervisor  of  internal  revenue,  and  such  summons 
has  been  duly  executed,  but  not  complied  with,  a  United  States 
district  judge  may,  upon  application,  and  proof  of  these  &ctSy 
issue  a  writ  of  attachment.    Stanwood  v.  Cfreen^  184. 

EbBOB  A2n>  APFEAIi. 

2.  The  mandate  of  the  supreme  court,  upon  a  writ  of  error  or  ap- 

peal, must  be  promptly  and  implicitly  enforced  by  the  court  be- 
low, except  so  far  as  the  enforcement  may  be  modified  or  re- 
strained by  events  occurring  subsequent  to  the  period  covered 

by  the  record  in  the  supreme  court.  8(nith  Fork  Canal  Co,  v. 
Gordon^  479. 

8.  Such  events  may  often  modify  the  manner  of  enforcing  the  man- 
date.   Ih. 

4.  If,  pending  a  writ  of  error  or  appeal,  no  stay  of  proceedings  hav- 

ing been  obtained,  proceedings  are  taken  to  enforce  the  judg- 
ment, and  property  of  the  defendant  is  sold  under  them,  the 
purchaser  acquires  a  good  title.    Tb, 

5.  The  rule  governing  the  restoration,  after  reversal,  is  this :  that 

the  party  unsuccessful  in  the  court  below  is  to  be  restored,  by 
reversal,  to  all  things  which  he  lost  by  the  erroneous  judgment 
or  decree,  if  the  title  to  them  has  not  passed  by  the  previous 
enforcement  of  the  judgment  or  decree ;  and  if  it  has,  he  is, 
in  such  case,  to  have  a  right  of  action  for  a  money  equivalent. 

n. 

Execution. 

6.  The  act  of  1870*  does  not  repeal  any  of  the  preliminaries  before 

levy  and  sale,  required  by  section  75  of  the  act  of  1886,  in  pro- 
ceeding against  a  corporation,  but  is  ''in  addition''  thereto. 
The  preliminaries  required  by  the  former  act  are  still  essential  to 
the  validity  of  a  levy.    Fox  v.  Eemffidd  B.  B.  Co,^  151. 

Judicial  Sale. 

Pbocbss. 

7.  A  United  States  marshal  has  power  to  appoint  a  special  bailiff  to 

execute  a  particular  process.  8o  hddy  where  the  appointment  in 
question  was  made  within  a  State,  the  laws  of  which  conferred 
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PRACTICE—  CaaUnued. 

that  power  upon  8herifb.  United  SUUm  ex  reL  JSoberU  t.  JaiUr 
of  Fayette  Qmnt^,  265. 

8.  As  a  statate  authoriziiig  a  suit  to  be  commenced  against  a  non- 

resident by  means  of  service  by  publication  is  in  derogation  of 
the  common  law,  its  proTisions  mnst  be  strictly  pnrsoed,  in 
order  to  sustain  a  judgment  in  the  subsequent  course  of  the  suit 
so  commenced.  A  failure  to  comply  with  any  of  the  reqmre- 
ments  of  the  statute  will  be  fatal  to  the  judgment,  unless  cured 
by  voluntary  appearance.     Oray  y.  Larrimare,  542. 

9.  The  requisites  prescribed  by  the  laws  of  California,  to  obtain  an 

order  for  the  service  of  the  summons  in  a  civil  action,  by  publi- 
cation, and  the  proofs  required  to  show  such  service, — stated 
and  considered,  in  a  cause  involving  the  rights  of  a  purchaser 
under  the  judgment  as  against  the  defendant,  suing,  after 
reversal  of  the  judgment,  to  recover  back  the  property  sold 
under  it.    lb. 

BSMOVAL  OF  CaTTSBS. 

10.  The  operation  of  the  acts  of  Congress  authorinng  actions  com- 
menced in  State  courts  for  acts  done  under  authority  of  the 
president,  or  of  any  act  of  Congress,  during  the  rebellion  of 
18ftl-'66,  to  be  removed  to  a  circuit  court,— explained.  WM- 
mm  V.  Fleety  15. 

11.  A  person  sued  in  a  State  court  for  making  an  arrest  in  obedience 
to  those  claiming  to  be  the  municipal  officers  of  the  peace,  and 
cng&ged  in  suppressing  a  riot,  is  not  entitled  to  a  removal  of  the 
cause  to  a  circuit  court, — ^under  the  act  of  March  8, 1863, 12 
Stat,  at  L.  757,  as  amended  by  act  of  May  11, 1866, 14  Id.  46,-- 
merely  because,  prior  to  the  arrest,  the  military  officers  of  the 
United  States  had  issued  an  order  recognizing  the  x>erson8  under 
whom  defendant  acted,  as  lawfully  vested  with  the  local  govern- 
ment, and  'declaring  that  they  would  be  sustained,  in  the  exer- 
cise of  such  authority,  by  the  United  States ;  but  not  directing 
the  arrest  made,  or  commanding  any  particular  acta.    lb. 

PROCESS. 
PaACTicE,  7-0. 

PUBLIC  LANDS. 

Under  section  12  of  the  act  of  September  4,  1841,  5  Stat,  at  L.  453, 
relating  to  pre-emptions  of  the  public  lands, — which  provides 
that "  all  assignments  and  transfers  of  the  right  hereby  secured, 
prior  to  \\i^  issuing  of  the  patent,  shall  be  null  and  void,"  a  pre- 
emptioner,  though  he  has  a  certificate  of  purchase,  cannot,  prior 
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PUBLIC  lANDS—CanHnudd. 

to  the  issue  of  the  patent,  convey  the  land.    Kdlom  y.  Eos* 
ley,  659. 
2.  Conveyances  made  by  a  pre-emptioner  before  patent  issued,  are 
void,  and,  if  he  fails  ever  to  obtain  a  patent,  can  operate  neither 
y        by  way  of  grant  or  estoppel.    lb. 

REMOVAL  OF  CAUSES. 
Pbactiobs,  10, 11. 

SALVAGE. 
The  true  rule  for  awarding  salvage  in  cases  of  derelict  is  this: 
Divide  the  proceeds  which  remain  over  all  costs  and  disburse- 
ments of  the  salvage  suit  equally  between  the  salvors  and  the 
owners  of  the  rescued  property,  giving  to  each  of  these  two  in- 
terests a  moiety.     The  Cayenne^  42. 

SEAMEN, 

1.  A  seaman,  by  the  consent  and  with  the  assistance  of  the  mate, 

but  unknown  to  and  without  the  permission  of  the  master,  who 
was  on  board,  left  the  vessel  Held,  that  the  seaman  was  not 
guilty  of  desertion,  nor  liable  to  the  forfeiture  of  the  arrears  of 
his  wages.     The  Caroline  E.  KeUy,  160. 

2.  A  seaman  leaving  a  vessel  under  such  circumstances  is  dis- 

charged ;  and  if  such  discharge  occurs  in  a  foreign  port,  he  is 
entitled  to  three  months*  extra  wages,  under  section  2  of  the 
act  of  February  28, 1808,  in  addition  to  the  arrears  of  his  stipu- 
lated wages.  lb, 
8.  When  the  absence  of  a  seaman  from  his  vessel  is  set  up  to  affect 
him  prejudicially,  the  permission  of  the  temporary  commanding 
officer  must  be  taken  as  giving  a  sanction  which  prevents  the 
penalty  for  desertion  from  attaching.    Tb. 

4.  A  seaman  claiming  a  certain  sum  for  wages  due 'him,  was  refused 

payment  of  a  portion  of  it,  unless  he  would  sign  a  receipt  in  full 
against  the  schooner  and  her  owners,  and  look  to  the  captain 
for  the  balance.  Held,  that  his  receipt,  signed  under  such  cir- 
cumstances, was  good  only  for  the  sum  actually  paid.  The 
Qdlloway  C,  Morris,  164. 

5.  Where  there  has  been  no  change  of  ownership  in  a  vessel,  for- 

bearance by  a  seaman  to  enforce  his  lien  on  it  for  wages  due, 
until  after 'twenty-one  months'  continuous  service,  does  not  ren- 
der his  claim  stale.    Jb, 

6.  A  tug-boat  was  engaged  in  towing  vessels  between  Lake  Erie  and 

Lake  Huron.  During  a  trip,  when  the  tug  was  off  Detroit, 
the  engineer,  who  was  verbally  hired  by  the  month,  and 
whose  time  was  not  up,  demanded  to  be  landed  at  that  place. 


806  lerDEX. 

BEAMEN—ChfUinued. 

Baying  he  had  a  better  oflbr.  The  master  refiued,  whercnpon 
the  engineer  left  his  post  of  daty  and  did  not  return  to  it 
Upon  the  return  of  the  tug  he  was  put  ashore  at  Detroit  EM^ 
that  this  was  a  case  of  desertion,  and  that  the  engineer  by  his 
conduct  had  forfeited  all  wages  due  to  him.  The  John  Mar- 
tin, 172. 

'  7.  A  tug,  engaged  in  towing  vessels  between  Lake  Erie  and  jAke 
Huron,  is  not  a  vessel  bound  to  '*a  port  in  any  other  than  an 
adjoining  State,'^  or  to  '^  any  foreign  port,"  within  the  meaning 
ofsectionSof  theactof  1790,1  Stat,  at  X.  188,— prescribing 
the  kind  of  contract  to  be  entered  into  between  niaster  and 
mariner.    Ih, 

8.  Section  5  of  the  act  of  1790, 1  Stat,  at  L.  188,  and  section  25  of 

the  act  of  1856,  11  IcL  02, — relating  to  the  desertion  of  mariners, 
— ^must  be  construed  together  as  statutes  in  pari  materia.  They 
do  not  repeal  the  maritime  law  of  desertion.    Ih. 

9.  An  offer  by  an  engineer,  who  has  disobeyed  orders  and  deserted, 

made  five  or  six  weeks  after  such  desertion,  to  return,  is  not 
made  within  a  reasonable  time.    lb. 

10.  Where  the  statutory  penalty  for  desertion  is  invoked, '  there 
must  be  statutory  proof;  otherwise  it  is  not  required.    Ih. 

SEIZURES. 

1.  Where,  in  a  libel  for  forfeiture  for  alleged  violation  of  the  regis- 

try laws,  the  claimant  is  charged  with  not  being  the  owner  of 
the  vessel,  and  all  the  evidence  relating  to  the  ownership  is  in- 
troduced by  the  government,  which  tends  to  prove  rather  than 
disprove  such  ownership  on  the  part  of  the  claimant,  such  en- 
dence  must  be  taken  as  a  whole ;  and  the  claimant  need  not  in- 
troduce evidence  upon  the  subject,  to  establish  his  ownership. 
The  Aoomj  484. 

2.  In  a  libel  for  such  cause,  where  the  claimant  is  charged  with  not 

being  a  citizen  of  the  United  States  at  the  tim^  of  the  enroll- 
ment, and,  in  order  to  refute  such  charge,  he  introduces  in  e?!- 
dence  an  exemplified  copy  of  the  record  of  his  naturalization 
under  the  United  States  laws  in  a  court  of  competent  jurisdic- 
tion, he  need  not  also  prove  the  preliminary  proceedings  neces- 
sary to  give  the  naturalizing  court  jurisdiction.    Ih. 

FoBFBrrxTitB;  Iijifobicatiok. 

SHIPPING. 

1.  A  master  has  no  lien  upon  the  vessel  for  his  wages.     Tht  D^ 

Jmque^  20. 

2.  Under  the  laws  of  the  United  States  governing  the  registry  of 
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yessels,  the  person  in  whose  name,  as  master,  a  yessel  is  regis- 
tered, most  be  deemed  her  master  for  every  legal  intendment 
and  purpose.  lb, 
8.  Where  there  is  a  master  de  jure  by  yirtne  of  the  registry,  there 
cannot  be,  in  contemplation  of  law,  another  master  de  facto. 
Another  person  employed  by  the  owners  to  navigate  and  even 
to  discipline  the  ship,  does  not  become  master  in  either  sense. 
The  relation  of  master  is  fixed  by  the  registry.    Ih, 

4.  In  respect  to  the  question  what  delay  to  enforce  a  maritime  lien 

will  warrant  its  being  postponed  to  subsequent  liens  acquired 
without  notice,  the  same  rule  applies  to  claims  for  wages,  as  to 
claims  for  repairs  and  supplies.    11. 

5.  The  general  mle  is,  that  a  delay  to  enforce  a  maritime  lien  after 

a  reasonable  opportunity  to  do  so,  is  deemed  a  waiver  of  the 
lien  as  against  subsequent  purchasers  or  incumbrancers  in  good 
faith  and  without  notice,  unless  such  delay  is  satis&ctorily 
explained.    1  h, 

6.  What  is  a  stale  claim,— considered.     The  GaUotDoy  C,  Morris^ 

164. 

7.  The  act  of  April  ^,  1866  (14  Stat,  at  L,  40),--directing  the  sec- 

retary of  the  treasury  to  issue  enrollment  and  license  to  certain 
vessels  therein  named, — is  mandatory  in  its  terms ;  and  an  oath, 
in  accordance  with  the  provisions  of  section  4  of  the  act  of  De- 
cember 81,  1792  (1  Stat,  at  L,  287),  to  obtain  enrollment  and 
license  under  the  former  act,  is  unnecessary.     The  Aeom,  484. 

8.  An  oath  thus  made  to  procure  enrollment  is  extra-judicial,  and 

of  no  effect ;  and  though  the  oath  was  false,  the  provisions  of 
law  declaring  a  fbrfeiture  in  such  cases  have  no  application. ' 
lb, 

9.  The  custom  of  steamboats  navigating  the  Misrassippi  river,  in  re- 

spect to  directing  their  course  when  meeting  each  other,— ex- 
plained.    T?ie  Magenta,  495. 

Alibn;  ADiinuiiTY;  DsFiNiTioira;  Salyaoe;  Sbamek. 

SMUGGLING. 
Merely  importing  goods  subject  to  duty  without  having  paid  or  se- 
cured  the  duties,  is  not,  in  general,  an  offense.  To  constitute 
smuggling,  for  which  an  indictment  may  be  sustained,  there 
must  be  something  in  the  manner  of  the  importation  which 
violates  a  statute  defining  the  offense ;  such  as  secresy  or  con- 
cealment, an  intent  to  defiraud  the  revenue,  or  the  like.  Vhited 
States  V.  Th<ma$y  114 

IndigtmenT|  1« 
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Habkab  Cobpus;  Taxes. 

STATUTES. 

1.  Reyenae  laws  inflicting  penalties  for  their  yiolation,  are  not  to 

be  constmed  strictly,  nor  with  excess  of  liberality ;  but  in  sack 
a  manner,  looking  at  their  policy,  purpose,  spirit,  and  language, 
as  will  best  efiectnate  the  legislatiye  intention.  UhiUd  BMa  t. 
Orit  hundred  harreU  of  Spirits^  806. 

2.  Bepeals  by  implication  are  not  fayored,  particolarly  in  reyeane 

laws,  and  will  only  be  held  to  exist  when  the  repugnance  is  po6- 
itiye,  and  then  only  to  the  extent  of  such  repugnance.    J& 

8.  Where  seyeral  statutes  upon  the  same  general  subject  are  incon- 
sistent or  doubtful  in  meaning,  they  should  be  examined  to- 
gether, and  the  probable  intent  of  the  legislature,  as  ascertained 
from  the  acts  in  their  connexion,  and  from  the  attending  cir- 
cumstances, should  be  carried  into  effect.  Le  Boy  t.  (JhaboQa^ 
448. 

4.  The  act  of  the  legislature  of  California  of  March  17,  1866,— de- 
claring lands  of  the  city  of  San  Jose  '*  not  hitherto  disposed 
of  by  ordinance,"  &c.,  to  be  yested  in  the  corporate  authorities 
of  the  city  in  trust  for  th^^use  and  benefit  of  the  public  schools^ 
— ^was  not  intended,  and  therefore  did  not  operate  as  a  confirm- 
ation of  the  preyious  sheriff's  sale  of  lands  in  that  city  at- 
tempted to  be  made  under  the  ordinance  of  Noyember  10, 
1851.    n. 

Admibaltt;  Confiscation,  1,  2;  CoNSTrrunoNAL  Law;  Fosfeit- 
UBE ;  PATE2<rrs,  6, 0 ;  Pbactigb,  8, 10 ;  Sbaiobn,  2, 7, 8 ;  Tbeason,  6. 

STATUTES  CONSTRUED. 

Act  of  September  24,  1789,  1  Btat,  aJt  L.  78.  Manufadwra^  Sor 
tional  Bank  y.  Baaeh,  282 ;  Oreathau9^%  Case,  882 ;  United  SUOa 
y.  ^tfe  hundred  hoxee  of  Pipee^  600.  • 

Act  of  July  20,  1790,  1  Stat,  at  X.  131.     The  John  Mao-tin^  172. 

Act  of  December  81, 1792,  1  8ta!t,  at  X.  287.     The  Aeom,  434. 

Act  of  Februaiy  28,  1808,  2  Stat,  at  L.  203.  The  Caroline  E.  Kdl^, 
160. 

Act  of  March  8,  1825,  4  Stat,  at  L.  115.  Vrdted  States  y.  Pden, 
494. 

Act  of  March  2, 1883,  4  Stat,  at  L.  682.  United  States  ex  rel  220&- 
erts  Y.  Jailer  of  Fayette  County,  265. 

Act  of  September  4, 1841,  5  Stat,  at  L.  458.    KeOom  y.  Easley,  559. 

Act  of  August  18, 1856, 11  Stat,  at  L.  52.     The  John  Martin^  172. 

Act  of  June  22,  1860, 12  Stat,  at  L.  84.    Fares^s  Case^  846. 
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Act  of  August  6,  1861,  12  Stat,  at  L.  819.     JTnited  8tate9  v.  Athens 

Armory,  129. 
Act  of  March  3, 1868,  12  Stat,  at  L,  755.     Woodion  v.  Fleet,  15. 
Act  of  June  8,  1864,  18  Siat.  at  L.  99.    Shoemaker  v.  National  Me- 

ehanics'  Baiiis,  416 ;  Stewart  v.  National  Union  Bank  of  Mary- 
land, 424. 
Act' of  July  4,   1864^  18  Stat,  at  L.  387.     United  States  y.  Marls, 

531. 
Act  of  April  25, 1866,  14  Stat,  at  L.  40.     The  Aaym,  484. 
Act  of  May  11,  1866,  14  Stat,  at  L.  46.     Woods<m,Y.  Fleet,  15. 
Act  of  July  18.  1^66,  14  Stat,  at  L.  98.    Pullan  v.  Kiminger,  94  j 

United  States  y.  One  hundred  "barrels  of  Spirits,  805. 
Act  of  March  2,  1867,  ch.  169,  14  Stat.  otL.  471.     United  States  t. 

One  hundred  barrels  of  Spirits,  305. 
Act  of  March  2, 1867,  ch.  176,  14  Stat,  at  L.  517.     United  States  v. 

Prescott,  169. 
Act  of  July  20,  1868,  15  Stat  at  L.  125.     Stanwoody.  Green,  184; 

United  States  y.  Distillery  in  West-FronUstreet,  192. 
Act  of  May  81,  1870, 16  Stat,  at  L.  140.    McKay  y.  CampMl,  120 ; 

United  States  y.  Souders,  456. 

TAXES. 

« 

1.  A  State,  acting  through  its  legislature,  may  denude  itself,  by  a 

contract,  of  power  to  impose  taxes  upon  a  corporation.  But 
such  exemption  must  be  conferred  expressly,  or  must  appear  by 
clear  and  necessary  implication  from  the  legisTatiye  act;  it  can- 
not be  fayored  by  presumption  or  intendment  Minat  y.  Phitor 
delphia,  Wilmington,  dbc.  B,  JS.  Co.,  828. 

2.  The  payment,  by  a  corporation,  to  the  goyemment  of  the  State, 

of  a  bonus  for  granting  a  charter  of  incorporation,  does  not  pro- 
tect the  grantee  of  the  franchise  from  all  taxation,  except  such 
as  the  Qtate  has  reseryed  a  right  to  impose  in  the  charter 
itself.    lb. 

MA2n>AHT7S,  1,  2L 

TREASON. 

1.  The  history  of  the  constitutional  definition  of  treason,  and  the 

meaning  of  its  terms,— explained.  United  States  y.  Great- 
house,  864. 

2.  Rebels,  being  citizens,  are  not  enemies  within  the  meaning  of  the 

Constitution ;  hence,  a  conyiction  for  treason,  in  promoting  a 
rebellion,  cannot  be  sustained  under  that  branch  of  the  constitu- 
tional definition  which  speaks  of  **  adhering  to  their  enemies, 
giying  them  aid  and  comfort"    lb. 
11—39 
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TREASON—  Continued, 
8.  But  aid  rendered  to  a  rebellion  may  sustain  a  conyiction  under 
that  clause  of  the  definition  which  relates  to  levying  war.    II. 

4.  To  constitute  a  levying  of  war,  there  must  be  an  assemblage  of 

people  with  force  and  arms,  to  overthrow  the  government  (ff 
resist  the  laws.     IK 

5.  Where  war  has  been  levied,  all  who  aid  in  its  prosecution  by 

performing  any  part  in  furtherance  of  the  common  object,  how- 
ever minute,  or  however  remote  from  the  scene  of  action,  are 
guilty  of  treason.    Ih. 

6.  The  true  construction  of  the  act  of  July  17, 1863,  for  the  punisli- 

ment  of  treason,  is,  that  Congress  intended,  1.  To  preserve  the 
act  of  1790  (which  prescribes  the  death  penalty)  in  force  for  the 
prosecution  and  punishment  of  offenses  committed  previous  to 
July  17,  1862,  unless  the  parties  accused  are  convicted  under 
the  act  of  the  latter  date,  for  subsequent  oficnses ;  and,  2.  To 
punish  treason  thereafter  committed  with  either  death  or  fine 
and  imprisonment,  in  the  discretion  of  the  court,  unless  the 
treason  consist  in  engaging  in  or  assisting  a  rebellion  or  insur- 
rection ;  in  which  event,  the  death  penalty  is  to  be  abandoned, 
and  a  less  penalty  is  to  be  inflicted.    lb. 

7.  The  purchase  of  a  vessel,  guns,  and  ammunition ;  the  preparing 

her  for  sea,  and  making  her  ready  for  service  in  aid  of  the 
rebellion  of  citizens  of  the  United  States  against  the  government 
thereof,  and  after  war  has  been  levied,  with  the  purpose  of 
attacking  and  destroying  American  vessels,  are  overt  acts  of 
treason.    lb. 

8.  That  such  acts,  done  in  furtherance  of  the  common  design  of  the 

insurgents,  give  ^'^aid  and  comfort  to  the  rebellion,''  is  a  concla- 
sion  of  law  which  follows  the  acts,  whether  the  vessel  actually 
sails,  or  whether  its  cruise  be  successful  or  not.  It  is  not  essen- 
tial to  constitute  giving  aid  and  comfort,  that  the  efibrt  should 
be  successful,  and  actually  render  assistance.  Overt  acts,  which, 
if  successful,  would  advance  the  interests  of  the  rebellion, 
amount  to  aid  and  comfort.    /(. 

9.  A  letter  of  marque,  issued  by  a  self-styled  government,  erected 

by  some  of  the  States,  or  the  people  thereof,  in  rebellion  against 
the  authority  of  the  United  States,  constitutes  no  defense  to  s 
judicial  trial  for  treason  in  acts  of  levying  war,  done  under  such 
letter,  so  long  as  the  legislative  and  executive  departments  have 
not  recognized  the  existence  of  such  self-styled  government,  and 
its  authority  to  issue  letters  of  marque.    lb. 

Indictment,  7. 

TRIAL. 

1.  In  prosecuting  an  information  to  enforce  a  seizure,  under  the  act 
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of  August  6, 1861,  issues  of  fact  should  be  submitted  for  trial  by 
a  jury,  according  to  the  course  of  the  common  law.  The  act 
does  not  contemplate  the  determination  of  the  fkcts  by  the 
judge,  as  in  cases  of  admiralty  jurisdiction.  United  States  v. 
Athens  Armory^  129. 
2.  Although  in  criminal  trials  in  United  States  courts,  the  jury  have 
power  to  disregard  the  instructions  of  the  court,  and  in  case  of 
acquittal  their  decision  will  be  final ;  yet  it  is  their  duty  to  take 
the  law  from  the  court,  and  apply  it  to  the  facts  of  the  case. 
United  States  v.  GreatJumse,  864. 

WAR. 

1.  When  a  civil  war  is  pending  in  a  foreign  country,  between  a  por- 

tion of  the  people  who  adhere  to  a  long  established  government, 
and  another  portion  who  assert  a  new  government,  the  courts  of 
the  United  States  cannot  recognize  such  new  government,  or 
admit  it  or  its  agents  or  representatives  to  a  standing  as  parties 
in  judicial  proceedings,  until  the  executive  power  has  publicly 
recognized  such  new  government.     The  Hornet^  35. 

2.  The  amnesty  proclamation  of  the  president,  of  December  8, 

1868, — offering  pardon  to  those  persons  who  had  participated 
in  the  then  existing  rebellion,  upon  the  condition  of  their  sub- 
scribing to  an  oath  to  support  the  United  States  Constitution, 
&c., — extends  to  persons  who,  prior  to  the  date  of  the  proclama- 
tion, had  been  convicted  and  sentenced  for  the  offenses  described 
in  such  proclamation.  OreatTuntse^s  Case^  882. 
8.  That  proclamation  included  within  its  benefits,  not  only  those 
who  joined  the  rebellion  in  arms,  but  also  those  who  were  in  auy 
way  implicated  therein.    Ih. 

Tbeason,  4. 

WITNESS. 

If  the  laws  of  the  State  entitle  a  person  under  preliminary  examina- 
tion for  a  crime  against  those  laws,  to  testify  in  his  own 
behalf, — e,  g.y  iV.  F.  Laws  of  1869,  ch.  678, — then  a  person  un- 
der examination  with  a  view  to  his  extradition,  is  entitled  to  be 
so  examined.    Farez^  Case,  846. 

Insane  Peksons,  8. 


THE    END. 
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